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1842. 


BENTINCK  V.  WILLINK  April. 

m  9th  May. 

1  HE  Plaintiffs  were  the  owners  of  certain  plantations      Equity  con- 

m  the  colony  of  Demerara,  subject  to  several  debts,  in  ^^2^^°'*  *^ 

the  nature  of  mortgages,  ina^uch  as  they  were  sped-      BiU  bj  the 

fie  and  redeemable  charges  upon  the  estates.      These  J!![[^  Dme^* 

nra,  against 
«D  inemnlmnoer  thereon^  to  restrain  him  from  enforcing  payment  in  thb  country  of 
notes  which  had  beoi  given  for  part  of  the  debt,  on  Uie  ground  that  the  incumbrancer 
could  not  deliver  up  tiie  groese  copy  of  the  acta  of  hypothecation^  which  it  was  alleged 
was  neoeaaary  to  a  valid  discharge.  The  oonwion  mjunction  was  obtained.  The 
answer  admitted  that  the  incumbrancer  had  no  groese  copy  in  his  possessioni  and  tliat  a 
second  grosse  copy  would  not  be  issued  by  the  Court  without  indemnity ;  but  it  did  not 
state  for  what  purpose  or  in  whose  favour  the  indemnity  was  required,  or  that  grosse 
copies  had  not  been  actually  taken  out  in  respect  of  the  charges  which  the  Defendant  had 
upon  the  estate,  or  that  any  inquiries  or  searches  had  been  made  in  reference  to  these  ques- 
tions, or  that  any  cancellation  or  discharge  had  been  entered  in  Court  in  respect  of  the  pre- 
vious payments  on  account  of  Uie  debt.  The  Plaintiffs  and  the  Defendant  had  both  acted 
with  re^rd  to  the  estate,  in  their  previous  dealings  concerning  it,  without  requiring  the 
inDdnction  of  the  grosses.  The  Court  dissolved  the  injunction,  upon  the  incumbrancer 
giving  aecurity  to  indemni^  the  naintiflb  from  any  consequences  arising  from  the  absence 
of  the  grosses. 

TSie  Courts  of  this  country  will  apply  the  general  law  of  this  country,  (being  abstractedly 
just,  and  not  exclusively  founded  upon  any  peoiliar  or  technical  rule),  to  questions  reUiting  to 
lands  in  a  colony,  where  a  different  system  of  jurisprudence  prevails,  unlns  it  is  suggested  or 
shewn  that  the  laws  of  the  colony  are  different  on  the  point  in  question ;  and  therefore  the 
mortgagee  of  an  estate  in  Dconerara  was  held  not  to  be  bound  to  produce  his  securities  for 
inspection  before  payment 

vou  n.  B  H.  w. 
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1842. 
Bbntinck 

V. 
WiLLINK. 

Siatemeni, 


charges  were  created  at  cUflferent  periods,  fiom  1799  to 
1829 ;  and  all  the  interest  in  those  to  which  the  ques- 
tion upon  the  present  motion  referred^  had,  by  several 
instruments  to  which  the  Plaintiffs  and  Defendant  were 
parties,  become  vested  in  the  Defendant,  who  had  paid 
off  the  original  incumbrancers;  The  debt  or  charge  of 
the  Defendant  was  reduced  by  his  receipt  of  the  com* 
pensation-money  paid  in  respect  of  the  slaves ;  and  in 
May,  1837,  an  arrangement  was  entered  into  between 
the  Plidntiffs  and  the  Defendant,  by  which  the  amount 
remaining  due  was  ascertained,  and  agreed  to  be  paid 
in  five  annual  instalments,  for  which  the  Plaintifis  were 
not  to  be  personally  liable ;  but  the  securities  of  the 
Defendant  upon  the  estates  were  to  subsist  until  the 
whole  was  paid  off;  yet,  if  the  payment  of  every  instal- 
ment was  made  within  six  months  from  the  time  it 
became  due,  the  security  of  the  Defendant  on  the  pro- 
perty was  not  to  be  put  in  force.  In  1838,  the  diange 
in  the  laws  affecting  labour  in  the  colonies  was  said  to 
have  occasioned  a  difficulty  in  providing  for  the  first 
instalment ;  and  the  Defendant  consented  to  postpone, 
for  some  months,  the  time  of  payment  of  part  of  that 
instalment,  the  Pluntiffs'  giving  their  promissory  note 
for  the  payment  of  the  amoimt,  in  respect  of  which  the 
time  was  so  enlarged*  It  did  not  appear  that  any  ques* 
tion  had  been  raised  before  the  year  1838,  with  re- 
spect to  the  production  of  the  instruments -upon  which 
legal  effect  was  given  to  the  securities  as  specific  charges 
upon  the  estate;  but,  in  1838,  the  Plaintifls  requested 
that  the  '^  original  mortgages,"  and  subsequently  that 
the  '^grosse  **  might  be  produced,  which  the  Defendant 
expressed  his  readiness  to  do  when  required.  A  meet- 
ing afterwards  took  place,  at  which  the  securities  were 
to  be  produced,  when  it  appeared  that  the  instruments 
in  possession  of  the  Defendant  were  copies  of  the  act  of 
the  Court,  by  which  the  diarge  upon  the  estate  was 
authenticated ;  but  were  not  the  copies  designated  as 
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^  gnMBea."  The  promifldoiy  note  given  for  the  instal- 
ment in  arrear  became  due  in  July^  1839,  and  the  De- 
foidant  brought  his  action  upon  it  and  recovered  judg- 
ment. The  bill  was  filed  for  an  account  of  what  was 
due  to  the  Defendant  and  to  restndn  proceedings  in  the 
action  in  respect  of  this  security,  until  the  production 
and  delivery  up  of  the  grosse  copies  to  Ihe  Plaintifb. 
Execution  was  stayed  by  the  conunon  injunction. 

Upon  the  filing  of  the  answer  the  order  nisi  to  dis- 
solve the  injunction  was  obtained.  The  only  material 
question  was  with  r^ard  to  the  character  and  value  of 
Ae  groese,  and  the  effect  of  its  absence,  or  of  any  se- 
parate deaUng  with  that  instrument,  upon  the  title  to 
the  estate  aocordiog  to  the  law  of  Demerara  (a). 


1842. 


Bll^IMCK 

V. 
WiLLINK. 


Mr.  Girdkttane  and  Mr.  James  Parker,  for  the  Plain- 
tiflb,  shewed  cause  against  dissolving  the  injunction,  and 
argued  that  the  grosses,  when  taken  out,  became  the 
title-deeds  of  the  mortgagee ;  that  unless  the  mortgagee 
was  prepared  to  deliver  up  the  grosse  copies  upon  pay- 
ment of  the  mortgage-money,  be  was  not  in  a  situation 
to  reoonvey  the  estate,  and  therefore  should  not  be  per- 
mitted to  enforce  payment ;  that  the  payments  made  in 
respect  of  the  charges  on  the  estate  ought  in  fact  to  be 
written  off  upon  the  grosse,  in  order  to  constitute  the 
proper  evidence  of  payment;  that  other  interests  in  the 
estate  may  have  been  created  by  assignment  or  depodt 
of  the  grosses,  by  the  prior  mortgagees;  and,  unless  the 
transaction  were  duly  written  off  on  the  grosse,  interests 
mi^t  subsequently  be  created  by  transfer  of  those  in- 
struments to  other  persons  without  notice,  of  the  dis- 
charge of  the  debt  to  which  they  related.  That  the 
Court  in  Demerara  would  not  grant  a  second  grosse 

(a)  The  extent  of  the  admisnon    law  of  Demerara  on  thia  suhjec% 
in  the  answer,  with  retpect  to  the    will  appear  in  the  judgment. 

b2 


jll^^MNdlt. 


1842. 

BlNyNCK 
WiLLINK. 

'Argument, 
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copy,  and  therefore,  unless  the  Court  continued  the  in- 
junction, the  PlaintifiB  would  be  compelled  on  the  one 
hand  to  pay  the  sum  due  upon  the  security ;  whilst,  upon 
the  other,  they  would  not  be  enabled  to  raise  money  by 
a  mortgage  of  the  estate  to  other  persons :  VanderUn- 
detiy  Institutes  of  the  Law  qfJffoUandy  by  Henry,  p.  258: 
2  BurgCi  Colon.  Law^  p.  722,  where,  after  observing  that 
the  transport  is  entered  amongst  the  actes  of  the  Courts 
from  which  the  secretary  gives  the  parties  une  grosse^ 
it  is  added, — '*  The  production  of  this  instrument  af- 
fords the  proof  of  the  preceding  tide  on  which  this 
judicial  act  of  delivery  has  taJken  place.''  &  V.  Leeuwen^ 
lib,  4,  c.  7,  ss.  10,  12  ;  Report  of  the  Law  of  Demerara^ 
p.  203.  In  Schoole  v.  Sail  (a),  the  Court  restrained  a 
mortgagee  from  proceeding  at  law  agunst  the  mortgagor 
upon  his  bond,  when  he  was  not  in  a  condition  to  de- 
liver up  the  titie-deeds :  Stohoe  v.  Bobson  (i).  Smith  y. 
BichneU  (c),  Shelmardine  v.  Harrop  (d). 

Mr.  Burge,  Mr.  Sharpe,  and  Mr.  OotiBmm,  for  the 
Defendant. 

There  is  no  analogy  between  the  "grosse  "  of  the  act  of 
Court,  in  British  Guiana,  and  a  mortgage-deed  in  this 
country.  The  grosse  is  in  no  point  of  view  the  security. 
The  appearance  of  th^  party  in  Court  personaUy,  or  by 
his  attorney,  and  his  acknowledgment  of  the  hypotheca- 
tion of  the  property,  creates  the  charge  upon  it.  No 
interest  could  be  acquired  in  the  property  by  transfer^ 
ddivery,  or  other  dealing  with  the  grosse  of  the  mort- 
gage. By  the  law  of  British  Guiana,  no  interest  can  be 
acquired  in  immovable  property,  either  on  sale,  mort- 
gage, or  transfer  of  the  mortgage,  unless  by  an  act  in 
Court  in  which  the  vendor,  mortgagor,  or  mortgagee, 
either  personaUy  or  by  attorney,  sells,  mortgages,  or 


(a)  1  Sch.  &  Lef.  176. 
(&)  3V.&B.  51. 


(c)  Id.  n. 

(df)  6  Madd.  39. 
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aasigiiSy  and  the  purchaser,  mortgagee,  or  assignee  per- 
sonally or  by  his  attorney,  accepts  the  property  sold, 
mortgaged,  or  ceded  to  him.  Voei,  Ub.  20,  Hi.  1, 
M.  9;  Grotius,  MamuL  ad  Jurisp.  JSML  Ub,  2,  cap,  48, 
A.  36,  87  (a).  The  grosse  is  nothing  more  than  an 
office-<x)py  of  the  record  of  the  transaction  in  the 
Coort,  although  it  may  be  distinguished  from  other 
office-copies  somewhat  as  the  probate  copy  of  a  will 
granted  by  the  ecclesiastical  court  is  distinguished  from 
other  copies  issued  out  of  the  same  Court  Neither 
of  the  parties  to  the  hypothecation  are  compelled  to 
take  out  a  grosse  copy  of  the  act;  and  it  is  in  fact 
often  omitted.  There  is  no  evidence  in  this  case  that 
any  grosse  copies  were  taken,  and  there  is  evidence  that 
none  of  the  grosse  have  come  to  the  possession  of  the 
Defendant.  It  is  not  the  custom,  and  there  is  no  law 
requiring,  that  payments  on  account  of  the  debt  for 
which  the  estate  is  hypothecated,  should  be  written  off 
upon  the  grosse.  The  act  of  cancellation,  entered  upon 
the  records  of  the  Court,  is  tiie  proper  evidence  of  the 
satisfaction  of  the  mortgage ;  and  that  is  effected  without 
production  of  the  grosse.  It  resembles,  in  this  respect, 
the  entry  of  satis&ction  of  a  judgment  in  this  country* 


1842. 

BSKTINCK 

V, 
WiLLINK. 

Arpumeni. 


Vice-Chancellor  : — 

The  case  suggested  on  tiie  part  of  the  Plaintiffs,  and 
which  is  admitted  by  the  Defendant,  is,  that  the  mortr 
gages  in  this  case  were  made  according  to  the  Dutch 
law,  and  that  the  form  of  a  Dutch  mortgage  differs 
finom  that  of  an  F4ngliflh  mortgage.  It  is  not  effected 
by  means  of  a  private  deed  between  the  parties, — ^but 
the  parties  go  into  Court,  and  the  mortgage  is  effected 


(a)  Asto  the  cessions  or  as- 
dgnmenti  of  mortgages,  see  also 
Voet,  lib.  18,  tit.  4,  n.  11,  and 


lib.  20,  tit.  4,  n.  35  ;   Sandc,  dc 
Cess.  Act.  c.  2y  n.  10, 11,  p.  7. 


Judgment, 
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by  an  not  of  Court»  which  creates  ihe  spedfio  charge 
aadthatact  of  Courtifl^in  truth,  the (Hri^oal mortgage: 
it  is  the  security  itself,  and  nothing  ^Ise  eonslitntes  the 
aeourity.  It  ^>pearB^  however,  that  there  is  a  piactioe 
for  the  mortgagee  to  take  out  what  is  called  a  grmm^ 
which  I  believe  meane  nothing  more  than  an  engro8»- 
ment;  but  it  differs  from  all  other  office-copies,  whether 
engrossed  or  not,  in  this, — ^that  it  is  considered  as  the 
authentic  document  which  evidences  the  title  of  the 
mortgagee ;  and  it  appears  that  the  Court  vrill  never  grant 
a  second  groise  copy.  It  does  not  appear  that  there  is 
any  restriction  to  the  number  of  office-copies  which  are 
given  out,  but  they  will  not  grant  a  second  ^roife  copy, 
unless  the  loss  of  the  first  be  sufficiently  proved,  and  the 
party  applying  for  the  second  grosse  copy  enters  into  an 
indemnity  against  any  possiUe  consequences  of  their 
being  two  gras$e8  in  existence. 


Now,  the  Plaintif&  allege  that  the  grosse  is  the  only 
evidenceof  the  existoice  of  the  mortgage.  Theyallq;e^ 
that  when  a  mortage  is  satasfied,  it  is  necessary  that 
the  grosse  should  be  produced  in  order  that  the  mortgage 
may  be  cancelled,  and  satisfaction  may  appear  by  act  of 
Court,  as  the  original  mortgage  appears  by  actof  Court 
also.  They  say  where  a  mortgagee  pays  off  money 
without  the  grosse  being  produced,  the  payment  will 
not  operate  to  the  discharge  of  the  estate,  if,  in  truth, 
the  grosse  has  been  parted  with  to  an  assignee;  and 
they  say,  whenever  the  mortgages  are  dealt  with,  the 
dealing  should  appear  on  the  grosse,  and  by  those 
means  the  mortgages  are  transferred  from  hand  to  hand. 
Under  these  circumstances,  they  pray, — ^not  that  the 
transaction  of  1837  may  be  set  aside  or  avoided, — ^but 
that  they  may  in  fact  have  the  benefit  of  the  agreement 
of  1837,  and  that  the  Defendant  may  be  restrained  firom 
proceeding  in  an  action  which  he  has  brought  on  the 
notes  and  also  from  bringing  any  other  action  (though 
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there  h  no  case  of  that  nature  now  before  me)  until  the 
grosse  CN^ies  are  produced.  It  is  admitted  by  the  De- 
fendanty  that,  in  point  of  fact,  he  has  no  grasse  what- 
ever in  his  possession ;  and  he  admits,  further,  that  no 
act  whatever  has  been  done  to  cancel  or  satisfy  the 
mortgages,  except  so  far  as  they  are  cancelled  and  de- 
stroyed by  the  eflfect  of  the  payment  of  the  money  in 
satiafiction  of  the  mortgage. 

The  question  which  I  have  now  to  determine  is, 
whether,  on  the  answer,  there  is  an  equity  confessed  by 
the  Defendant,  entitiing  the  Plaintiffs,  In  this  stage  of 
the  cause,  to  have  the  proceedings  in  the  action  stayed 
mttil  the  hearing,  and  either  the  grosses  produced,  or 
the  Plaintiflb  protected  against  that  injury,  which  they 
say  they  shall  or  may  be  exposed  to,  if  they  pay  the 
money  without  having  the  grosses  produced  and  satis- 
fiiction  entered  on  them. 


1842. 
Bbnunck 

V. 
WiLLINK. 

Judgment, 


I  observed^  during  the  argument,  that  it  was  quite 
fanpossible  I  could  continue  the  injunction  upon  any 
other  terms  than  that  the  Phdntiffi  should  bring  the 
money  into  Court.  The  Inll  does  not  dispute  Mr.  WU- 
UnJCs  right  to  receive  the  money:  the  Plaintiffs  do  not 
say  they  are  not  his  debtors,  or  that  the  money  is  not 
due  to  him  at  the  present  moment.  The  gravamen  of 
the  case  is,  that,  if  they  now  pay  the  money,  Mr.  Wil- 
Hkk  is  not  in  a  poedtion  to  ^e  the  estate  a  valid  dis- 
diaige,  because  the  grosses  are  not  in  his  possession. 
The  payment  of  the  money  into  Court,  if  the  injunction 
is  continued,  is  a  point  on  which,  in  such  circumstances, 
I  have  no  cfecretion, — nothing  being  sought  by  the  bill 
but  protection  against  a  possible  loss. 

The  H^xt  pmnt  is  one  that  is  prominentiy  brought 
forward  on  the  pleadings,  and  was  urged  at  the  bar. 
The  Ptaintiffs  say,  that  if  the  grosses  were  in  the  De- 
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fendant's  poeeemon^  and  were  produced,  they  should 
have  no  difficulty  whatever  in  obtaining  the  amount  of 
the  Defendant's  demand  on  the  aecurity  of  the  eatate.  No 
persons,  they  assert,  will  advance  money  on  the  security 
of  an  estate,  subject  to  the  Dutch  law,  unless  the  grosses 
be  produced,  and  therefore  they  cannot,  as  they  other- 
wise might,  raise  the  money  on  this  security.  It  is  not 
alleged,  however,  that  there  is  any  right,  according  to 
the  Dutch  law,  in  a  mortgagor  to  call  on  a  mortgagee 
to  produce  the  grosse,  or  the  title  deeds,  until  the  mortr 
gage  is  satisfied ;  and  there  being  no  suggestion  of  any 
peculiarity  in  that  respect  in  the  Dutch  law,  I  can 
only  consider  what  the  law  of  this  Court  is.  Now  I 
believe  that  no  point  is  better  settled  than  this* — ^that 
where  a  mortgagor  is  proceeding  against  his  mortgagee, 
a  court  of  equity  will  not  compel  the  mortgagee  to 
produce  his  securities,  except  on  payment  of  the  mort- 
gagee's daim ;  and  the  rule  does  not  depend  upon  any 
peculiarities  of  system,  but  is  founded  on  principles  of 
abstract  justice.  This  partof  the  Plaintifis' case,  there- 
fore,  in  administering  justice  in  this  country  accor^Ung 
to  its  laws,  I  am  bound  not  to  r^ard,  however  the  dr^ 
oumstances  may,  in  that  respect,  operate  injuriously  to 
the  Phdntiffs. 


The  point  which  was  prindpally  urged  on  the  part  of 
the  Plaintiffs,  and  for  which  there  is  probably  some 
foundation,  is  this, — that  at  tiie  time  when  they  came 
to  the  agreement  of  1837,  and  when  they  gave  the  pro- 
missory note  of  1838,  they  supposed  the  grosses  to  be 
in  the  possession  of  the  Defendant ;  and  they  say  that, 
having  been  induced  to  execute  the  deed,  and  to  give  a 
promissory  note  in  that  confidence  and  belief  and,  as 
they  say,  on  the  representation  of  Mr.  fftlUnk  that  he 
bad  the  grosses  in  his  possession,  theroforo  the  Court 
ought  to  restrain  the  proceedings  in  the  action.  Thero 
are  two  ways  of  considering  this  point, — either  as  giving 
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the  Plaintiflb  an  equity  to  be  relieved  firom  the  effect  of 
the  transaction  of  1837)  and  of  the  promiflsory  note,  or, 
as  afiording  a  reason  why  the  Court  should  not  allow 
the  money  to  be  received  by  the  Defendant  until  the 
grosses  are  produced*  or  an  indenmity  given  against  the 
consequences  of  their  absence. 


1842. 
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It  is  imposrible  to  regard  the  case  of  the  Plaintiffs 
in  the  first  of  these  aspects,  upon  the  present  plead- 
ings. The  bill  does  not  seek  to  set  aside  the  trans- 
action on  the  ground  of  misrepresentation ;  but  it 
prays  that  the  Plaintiffs  may  have  the  benefit  of  the 
agreement  of  May,  1837;  and,  with  respect  to  the  note, 
it  only  prays  Ihat  payment  may  be  stayed  until  the 
grosses  shall  be  produced;  and  I  presume,  though  the 
bill  does  not  say  so,  until  security  shall  be  given  against 
the  consequences  of  the  non-production  of  the  grosses, 
if  they  exist.  I  must,  therefore,  hold  the  Plaintiffs 
bound  by  the  transaction  of  1837,  and  I  must  hold  Mr. 
WUBnk  entitled  to  receive  the  payment  which  he  seeks 
to  enforce,  imless  the  note  stands  in  a  different  position 
fix>m  the  other  part  of  the  transaction.  Now  I  cannot  look 
upon  this  note  as  being  any  thing  but  a  substitution*  by 
agreement  between  the  parties,  for  the  first  instalment  If 
no  note  had  been  given,  Mr.  WUUnk  would  have  been  in 
the  ponlion  to  have  enforced  his  remedy  in  the  colony 
of  Demerara,  and,  if  he  had  proceeded  there,  which  it  is 
to  be  regretted  that  he  has  not  had  the  opportunity  of 
doing,  the  question,  which  creates  the  difficulty  here, 
would  never  have  arisen.  The  Courts  in  the  colony 
would  deal  with  the  subject  there  as  a  question  of  law, 
whereas  here  I  am  obliged  to  deal  with  it,  being  a  point 
of  foreign  law,  as  a  question  of  fact;  and,  therefore,  it 
is  that  I  am  embarrassed  in  knowing  what  the  truth  of 
Ihe  case  is  with  regard  to  the  rights  of  the  parties. 


I  must  for  the  present  purpose  consider  the  transac- 
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tion  of  1837  as  valid,  and  the  promiflBory  note  sb  a  8ub- 
ftitution  for  the  first  instalment,  standing  in  predsely 
Ihe  same  mtoation  as  the  first  instalment,  if  the  note  had 
not  been  given.  So  &r  I  have  no  difficolty.  If  the 
ease  had  rested  there,  I  should  have  had  no  discretian  bat 
to  dissolve  the  injunction  and  aDow  the  law  to  take  its 
course.  The  answer  of  Mr.  fVtOink,  however,  prevents 
me  from  thus  disposhig  of  the  case.  Mr.  fyWmk  admits 
by  his  answer  that  a  second  grosse  copy  will  not  be  given 
out  without  proof  of  the  loss  of  the  first  grosse.  If  he 
had  stopped  there  I  should  probably  have  felt  no  great 
difficulty  in  exfdaining  that  transaction  without  affect^ 
ing  the  rights  of  the  parties ;  but  he  goes  on  to  say, 
that  an  indemnity  is  required  by  the  Court  on  the 
second  grosse  being  delivered  out  Now,  in  favour  of 
whom  is  that  indemnity  required  ?  I  can  understand 
that  tbe  indemnity  may  be  required,  not  in  fiivour  of  the 
mortgagor,  but  for  the  protection  of  other  parties  to 
whom  the  grosses  may  have  been  transferred ;  but  it  is 
also  possible,  as  the  PlaintiilB  insist,  that  a  question  may 
arise  between  the  mortgagor  and  an  assignee  of  the 
grosse,  if  tiie  Plaintiffs  pay  the  mortgage-money  to  the 
Defendant,  with  the  knowledge  that  the  grosse  is  not 
in  his  possession. 


This  bill  was  filed  in  April,  1840,  and  Mr.  WOUnk's 
answer  was  not  filed  until  March,  1842,  I  must  pre** 
sun<^  as  his  answer  leads  me  to  suppose,  that,  during 
that  period,  he  had  inqmred  into  the  Dutdi  laW;  it 
would  appear  that  he  has  done  so,  from  various  general 
statements  which  he  makes  as  to  his  information  and 
belief  req)ecting  that  law;  he  gives  me  no  information 
as  to  any  inquiries  which  he  has  actually  made  upon 
these  very  material  points:  he  says  that  originally 
grosses  wvre  not  usually  demanded, — tliat,  at  the  pre- 
sent day,  they  are  not  universally  demanded,  but  he 
does  not  tell  me,-^and  he  says  he  does  not  believe,  that 
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ffOBBCB  were  delivered  oat  in  respect  of  the  mctftgages 
in  queBtion.  It  is  remarkable  that  he  has  not  stated^ — 
which  if  he  had  stated  I  should  probably  have  been 
bound  to  act  on, — that  search  has  been  made  on  the  re- 
cords of  the  Court  in  Demenira» — and  that  he  is  able 
to  state,  as  a  &ct  resulting  from  that  inquiry,  that  no 
grosses  existed  or  were  delivered  out.  It  may  be  quite 
true,  that  he  has  never  seen  the  grosses  of  the  original 
mortgage,  or  of  his  own  mortgage;  but  it  is  equaUy 
true,  that  a  grosse  may  have  existed.  I  give  entire 
credit  to  what  Mr.  fFilUnk  states, — ^that  there  have 
been  no  incumbrances  whatever  created  on  this  estate, 
to  which  he  has  been  a  party.  ^  The  case  rests  solely 
upon  the  posdble  situation  of  the  older  mortgagea 
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In  statingthat  the  indemnity  is  required,  the  Defend- 
ant might  have  gone  on  to  eay  in  respect  of  what  par- 
ties—or in  &voar  of  what  parties  it  is,  that  the  Court 
requires  that  indemnity.  I  am  left  in  total  ignorance 
on  this  point,  although  Mr.  WiUink  might  have  ^ven 
me  predse  information  upon  it,  and  might  have  stated, 
that  he  had  taken  the  opinion  of  competent  persons,  and 
told  the  Court  what  that  opnion  was.  It  b  those 
points,  CMi  wfaicb  the  Defendant  might  have  given,  but 
on  which  he  has  omitted  to  give  me  information,  that 
have  occasfoned  the  great  difficulty  I  have  felt  in  dis- 
poongof  thecase. 


The  rule  of  ibe  Court,  requiring  that  there  shoidd 
be  an  equity  confessed  by  the  answer  in  order  to  sos* 
tain  an  injunction,  does  not  require  that  the  eqnity  so 
fl{)pearing  should  constitute  such  admission  by  the  De- 
fendant as,  on  the  fioe  of  the  answer,  would  entitle  the 
Plaintiff  to  a  decree.  The  meaning  of  an  equity  con- 
fessed on  the  answer  is,  that  the  Defendant  has  thereby 
admitted  such  &cts  as  suffice  to  shew  the  Court  that 
there  is  a  question  to  be  tried,  before  it  can  aafely  allow 


12 


CASES  IN  CHANCERY. 


1842. 
Bbmtinck 

V. 
WiLLINK. 

Judgnumt* 


the  8ubjedrmatter  of  the  suit  to  be  disposed  of  in  a 
court  of  law  upon  a  question  over  whidi  that  Court  has 
no  jurisdiction,  and  where  the  facts,  which  are  the 
ground  of  equitable  interference,  cannot  be  the  subject 
of  adjudication.  I  have  had  great  diflSculty  in  seeing 
how  it  was  possible  to  avoid  the  conclusion,  that  the  ad- 
mission of  facts  in  the  answer, — ^unexplained  as  they 
are,  where  I  cannot  help  thinking  that  more  explanation 
might  easily  have  been  given, — ^throws  so  much  doubt 
on  the  question  of  right,  that  I  ought  to  restrain  the 
action  till  I  know  more  of  the  facts  than  I  am  at  present 
informed  of.  The  statements  in  the  answer  leave  very 
much  to  be  ascertained  before  the  Court  can  know  what 
it  is  doing.- 

On  the  other  hand,  there  are  observations  of  the 
strongest  kind  which  arise  in  regard  to  the  Plaintiffi' 
case.  If  the  Plaintiffs'  suggestion  be  true,  that  no  pay- 
ment or  retainer  by  a  mortgagee  is  good,  unless  indorse- 
ments are  made  on  the  grosse,  they  are  involved  in  the  ab- 
surdity of  supposing  that  a  mortgagee  in  possession,  or  a 
consignee  receiving  produce,  and  applying  it  in  reduction 
of  the  mortgage  debt,  does  not  pro  tanto  discharge  the 
mortgage, — a  proportion  so  revolting  to  common  sense, 
that  there  would  be  difficulty  in  believing  that  such  could 
be  the  state  of  the  law.  Another  observaticm  is,  that 
when  there  was  so  large  a  sum  as  14,000L  or  15,000L  pay- 
able in  ig^pect  of  the  slave  compensation-money,  so  far 
were  the  PlaintiiiB  from  being  advised,  that  they  ought 
to  require  the  production  of  the  grosses,  that  Mr.  WilUhk 
was  allowed  to  receive  the  money  without  any  inquiry 
bdng  made  respecting  the  grosses.  So,  with  r^ard  to 
all  the  other  mortgages,  though  the  Plidntifis  have  been 
privy  to  the  &ct,  that  Mr.  IVilUnk  had  been  dealing 
with  and  satisfying  the  oiher  mortgages,  and  though 
they  are  parties  to  an  arrangement  founded  thereon, 
they  do  not  appear  to  have  inquired  whether  the  grosses. 


CASES  IN  CHANCERY. 

were  in  his  poeseesion  until  1838.  Another  circum- 
stanoe  which,  in  a  moral  point  of  view,  might  justify 
important  conclusions  is,  that,  if  the  law  be  as  the  Plain- 
tiffs suppose,  Mr.  WHUnk  has  been,  throughout  the  whole 
transaclion,  himself  paying  off  prior  mortgages,  without 
seeing  that  the  grosses  were  in  the  possession  of  those  to 
whom  he  paid  them,  I  must,  therefore,  ascribe  an  extraor* 
dinaiy  degree  of  ignorance  to  the  advisers  of  both  parties, 
if  the  law  be  such  as  the  Plaintiffs*  argument  supposes. 

[His  Honor  then  adverted  to  the  correspondence  in 
1838  on  the  subject  of  the  grosses  (a).] 

There  are  in  this  case  facts  appearing  which  would, 
I  think,  enable  me  dther  to  continue  or  dissolve  the 
injimction,  without  violating  any  rule  of  this  Cpurt 
It  is  impossible  to  say  that  Mr.  WilUnk  has  not,  in 
his  answer,  admitted  facts  which  leave  a  case  for  in- 
quiry; and  it  is  impossible  to  say  that  the  Plain1i& 
have  not  so  dealt  with  this  transaction  as  to  justify  me 
in  saying  I  cannot  place  much  reliance, — ^not  on  their 
statements,  for  on  their  statements  I  place  the  most  im- 
plicit reliance, — but  on  their  supposition  of  what  the  law 
of  Demerara  is  on  the  point  in  question* 

I  have  looked  into  th<s  authorities,  so  far  as  I  have  been 
able,  but  they  are  very  far  from  bdng  satisfiMstory. 

The  course  which  I  think  will  meet  the  justice  of  the 
case  is  this, — ^if  the  Defendant  will  consent  to  give  such 
secmity  as  the  Master  shall  approve  of,  to  account  for 
what  he  shall  recover,  as  the  Court  may  hereafter  direct, 
in  case  it  should  be  decided  that  the  Plaintiffi  are  dam- 
nified by  the  payment  which  they  resbt  by  their  bill,  I 
will  dissolve  the  iDJunction.  If  not,  I  will  continue  the 
injunction,  upon  the  PlalntiffB  paying  the  money  into 
Court,  and  consenting  to  an  immediate  reference  to  in- 

(a)  Supra,  p.  2. 
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quire  whether  there  are  any  and  what  groaseB  exiating, 
and.  if  Ihey  are  not  in  the  Defendant's  poaaeflaion^  for 
what  purpose  it  is  that  the  Court  in  Demerara  requires 
the  indemnity.  If  both  parties  decline  theae  terms,  the 
ixguBCtion  must  be  disaolved. 


Lmeertfi  t.  HiU»  L.  C.  IMih  December,  1786.  Time  for  De- 
fendaat'i  redeeming  the  mortgaged  premiaei  enlarged,  &c. ;  and  it 
being  alleged,  that  some  of  the  title-deeds  and  writings  have  been 
lost,  die  Master  to  inquire  whether  any  of  each  title-deeds  and 
writings  are  lost,  or  are  not  in  the  power  of  the  Plaintifis,  or  either  of 
them,  to  produce ;  in  ^hich  case  the  Master  to  setde  how  and  in  what 
manner  the  Plaintiffi  can  make  the  Defendant  an  effectual  title  to  the 
said  mortgaged  premises  by  way  of  re-conveyance,  or  settle  what  in- 
demmiy  will  be  necessary  to  be  made  to  the  Defendant  in  respect  to 
the  loss  or  non-production  of  such  deeds  and  writings,  and  for  the 
better  discovery  &c.    Reg.  Lib.  B.  1785,  fo.  203. 


^A^:  LEEMING  V.  SHERRATT, 

The  testator  ThOMAS  LEEMING,  by  hie  Will,  after  bequeath- 

SinLiy  iegii£  ing  Certain  l^gade^  gave  to  each  of  his  children,  Sarah, 

to  his  daurhters 


one  half  to  be  invested  and  secured  from  the  control  of  any  husband,  the  interest  to  be  paid 
to  them  in  the  meantime,  and  the  principal  disposed  of  as  thev  shoold  direct,  to  ikekr 
istwi  but  in  esse  they  should  iU  witkatU  ttswe,  ho  gave  th^  principal  among  the  sirrHeort 
of  his  children  in  equal  shares  i—Held,  that  the  first  bequest  was  limited  to  issue  liTing  at 
tiie  death  of  the  children,  and  that  tiie  gift  over  on  feihire  of  iitue  refierred  to  the  same 
objects. 

Gift  of  a  residue  of  real  and  personal  estate  to  trustees  to  sell,  get  hi,  and  pay  and  diride 
tiie  money  arising  therefrom,  unto  and  equally  among  the  testator's  children,  so  soon  as 
the  youngest  should  attain  twenty-one^^-the  dan^ter's  shares  to  be  invested  and  secmred, 
and  the  interest  paid  to  such  daughter,  and  the  principal  to  be  disposed  of  amongst  her 
children  as  she  might  direet;  if  no  child,  the  share  to  be  divided  amongst  the  f  wrefapri  of 
the  teststor's  children  equally,  and,  in  case  of  the  death  of  any  of  his  children  leading  law- 
fill  issue,  the  testator  gave  to  sudi  issue  the  share  the  parent  would  have  been  entitled  to 
have  i^Htld,  that  the  residnary  share  of  a  child,  who  attained  twenty-one,  and  died  be- 
fore the  time  of  division,  passed  to  his  representatives. 

That  no  child,  who  did  not  atfcsin  twenty-one,  was  intended  to  take  any  interest  in  the 
SembU, 


That  the  word  '*  sunrivors,''  in  the  residuary  danse,  must  be  construed  in  its  natural 
aenae,  and  not  as  importing  ''  othen,"  end  that  this  construction  of  the  word  in  one  part 
of  the  will  must  govern  the  oonsteuction  of  the  same  word  in  the  other  parts. 

That  the  gift  of  the  part  or  share  of  a  parent  dying  leaving  issue,  to  such  issue,  applied 
both  to  the  original  and  accruing  shares  of  the  residue,  but  not  to  the  particular  legadea. 
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James^  MoHoy  Jateph,  Frances,  and  Henry,  £1000  eachf 
to  be  paid  ie^)ectivel7  on  their  attaiziing  the  ages  of 
twenty-one,  excepting  to  such  of  them  as  were  girk^  in 
whidi  cases  he  (»dered  that  one-half , part  should  be 
phoed  out  at  interest  to  be  secured  fixun  the  control  of 
any  husband  with  whom  they  might  intermarry^  the  in- 
teiest  in  the  meantime  to  be  paid  to  themt  and  the  piin- 
dpal  disposed  o^  in  such  manner  as  they  might  direct^ 
to  their  issue;  but,  in  case  they  should  die  without  issue, 
he  gaye  the  principal  among  the  surviyors  of  his  chil* 
dren  in  equal  proportions.  The  testator  then  gaye^  de- 
visedy  and  bequeathed  to  his  son,  Thomas  Leeming,  John 
Shenvtt,  and  Thomas  BeUhcao,  whom  he  appointed  his 
ezeeutorsy  all  his  freehold  property,  and  also  all  the 
refddue  of  his  personal  estate;  and  he  declared  the  trusts 
thereof  as  follows: — ''To  sell  and  dispose  of  my  free- 
hold property,  and  to  collect  and  get  in  all  my  personal 
property,  and  to  pay  and  diyide  the  money  arising 
there^pom,  so  soon  as  my  youngest  child  shall  attain  the 
age  of  twenty-one,  unto  and  equally  amongst  my  chil- 
dren, share  and  share  alike;  but  Idirect'one-half  of  the 
shares  of  such  of  them  as  are  daughters  shall  be  placed 
out  at  interest)  and  be  secured  from  the  control  of  any 
husband  with  whom  they  may  intermarry,  the  interest 
in  the  meantime  to  be  paid  to  such  dau^ter,  and  the 
principal  to  be  disposed  of,  in  such  manner  as  she 
may  direct,  amongst  her  cbUdren,  if  any ;  but»  if  there 
be  no  children,  then  such  share  to  be  divided  equally 
amongst  the  surviyors  of  my  childr^i;  and,  in  case  of 
ike  death  of  any  of  my  children,  leaving  lawful  issue,  I 
direct  and  give  to  such  issue  the  part  or  share  the 
parent  so  dying  would  have  been  entitled  to  have.*' 


1842. 


SMtmrnU. 


The  testator  died  in  1807.  Nine  of  his  children  sur- 
vived him,  and  attained  twenty-one  years  of  age, 
namely,  John  (who  died  without  issue  before  Henry, 
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the  youngest,  attained  twenty-one),  Sarah  (who  died 
without  ifisue  after  Henry  attained  twenty-one),  Thomas, 
Elizabeth,  and  Frances,  (who  died  leaving  issue  after 
Henry  attained  twenty-one),  and  James,  Joseph,  Maria, 
and  Henry,  living  at  the  institution  of  the  suit. 

The  suit  was  instituted  for  the  administration  of  the 
testator's  estate,  and  to  obtain  the  declaration  of  the 
Court  upon  the  interests  of  the  surviving  legatees,  and 
the  representatives  of  those  who  were  dead.  On  ftuv 
ther  directions, 

Mr.  Temple,  Mr.  Sharpe,  Mr.  Walker,  Mr.  Bacon, 
Mr.  Bagshawe,  Mr.  Myhe,  Mr.  Elderton,  and  Mr.  Tay- 
lor, appeared  for  the  several  parties. 


Vice-Chancbllor: — 

Judgment.  Four  questions  have  been  ndsed  in  this  case.  First, 
on  the  meaning  to  be  attached  to  the  expiesdon,  '^  in 
case  they  die  without  issue.**  The  second,  whether  the 
residuary  share  of  John  Leendng,  who  died  in  the  year 
1811,  without  leaving  lawfid  issue  before  the  youngest 
child  of  the  testator  attained  twenty-one  years  of  age, 
having  himself  attained  twenty-one,  was  transmissible 
to  his  representative,  or  is  undisposed  of  by  the  wilL 
The  third  question,  on  the  meaning  of  the  word  ^^sur- 
vivors ;"  and  the  foiuth  question,  what  parts  of  the  tes- 
tator's property  are  affected  by  that  clause  of  the  will 
in  which,  "in  case  of  the  death  of  any  of  his  children 
leaving  lawful  issue,"  he  gives  "  to  such  issue  the  part 
or  share  the  parent  so  dying  would  have  been  entitied 
to  have." 

Upon  the  first  question  my  opinion  is,  that  the  words 
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''  in  case  they  die  without  imie,''  must  be  construed  with 
reference  to  the  issue  before  spoken  of;  as  if  the  words 
were  *'in  case  they  die  without  such  issue:"  JElHcombe 
T.  Gonq)ertz{ay  I  am  further  of  opinion  that  the  issue 
before  spoken  of  does  not  mean  issue  indefinitely :  Tar- 
get  y.  G€nmt{b), — a  construction  which  is  fortified  by. 
the  subsequent  parts  of  the  will,  in  which  it  is  manifest 
from  the  words  themselyesy  that  an  indefinite  failure  of 
issue  was  not  the  event  the  testator  contemplated. 


1842. 
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Upon  the  second  point  I  think  that  the  share  of  the 
residue  of  John  Leeming  was  transmissible  to  his  repre* 
aentatiyes. 


The  argument  against  this  construction  may  be  thus 
stated  : — It  was  said  that  the  gifl  of  the  residue  is 
future, — ^that  there  is  no  gift  of  such  residue,  except  in 
the  direction  to  pay,  and  that  it  is  a  settled  rule,  in  the 
construction  of  wills  relating  to  personal  estate,  that, 
where  a  l^acy  is  given  at  a  future  time,  and  there  is 
no  gift  of  the  lega(^,  except  in  the  direction  to  pay,  the 
l^atee  can  claim  nothing  unless  he  is  living  at  the 
time  when  the  legacy  becomes  payable.  That  the 
Court  has,  in  many  cases,  expressed  itself  very  nearly 
in  this  manner,  I  do  not  deny ;  but  I  am  satisfied  that 
I  should  be  misapplying  the  rule  intended  to  be  ex- 
pressed by  the  Court  in  such  cases,  if  I  were  to  hold 
that  JokrCs  share  of  the  residue  was  not  transmissible  to 
his  representatives,  only  because  he  died  before  the  tes- 
tator^s  youngest  child  attained  twenty-one.  The  rule 
of  construction  referred  to  (as  I  understand  it)  is  simply 
this: — Courts  of  Equity,  in  the  construction  of  wills 
relating  to  personal  estate,  follow  the  rules  of  the  civil 
law.    By  that  law,  when  a  legacy  is  given  absolutely, 


(a)  3  Myl.  &  Cr.  127,  and  see  the 
(6)lP.WiM.432 
VOL.  n.  C 


there  cited. 
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and  the  payment  is  postponed  to  a  (utnre  definite 
period,  the  Court  conaders  the  time  as  annexed  to  tlie 
payment  and  not  to  the  gift  of  the  legacy,  and  trealB 
the  l^acy  as  debitom  in  {Mvosenti  solvendum  in  fiituro. 
This  rule  being  estaUished,  a  questaon  was  made,  whe* 
ther,  in  the  simple  case  of  a  direction  to  pay  a  legacy, 
at  a  &iture  period,  without  any  gift  of  the  legacy  inde- 
pendently of  that  direction,  the  legacy  wonld  be  transmis* 
sible  to  the  r^resentatives  of  the  legatee  dying  befofe 
the  time  of  payment ;  and  the  Court,  in  that  simple 
case,  has  sometimes  considered  the  time  of  payment  as 
annexed  to  the  legacy  itself,  and  not  merely  to  the  pay- 
ment of  it.  But  the  Court,  in  so  deciding,  has  not,  I 
conceiye,  intended  to  decide  that  the  gift  of  a  legacy, 
under  the  form  of  a  direction  to  pay  at  a  future  time, 
or  upon  a  giyen  eyent,  was  less  favourable  to  vesting 
than  a  simple  and  direct  bequest  of  a  legacy  at  a  like 
ftiture  time,  or  upon  a  like  event ;  but,  in  fact,  has  in- 
tended only  to  assimilate  those  cases  to  each  other,  and 
to  distingmsh  both  from  the  class  of  cases  to  which  I 
first  referred,  in  which  there  has  been  a  gift  of  the  le- 
gacy, and  also  a  direction  to  pay  at  a  future  definite  time 
distinct  from  that  ^ft. 

I  have  examined  most  of  the  reported  cases  upon  the 
subject,  and  am  confirmed  in  the  opinion  I  entertained 
during  the  argument,  that  the  question  is  one  of  sub- 
stance and  not  of  form.  The  question  in  all  the  cases 
has  been,  whether  the  testator  intended  it  as  a  condi- 
tion precedent  that  the  legatees  should  survive  the  time 
appointed  by  him  for  the  payment  of  their  legacies ;  and 
the  answer  to  this  question  has  been  sought  for  out  of 
the  whole  will,  and  not  in  particular  expressions  only  like 
those  rdied  upon  in  this  case.  IaMonkhou9ev.Holtne{a), 
Lord  Loughborough  states  the  rule  generally, — '^  If  the 


{a)  1  Bro.  C.  C.  298. 
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day  16  certain,  it  k  Yfisted;  but  wbw^  imoertaiPj  the  i842. 
qnestion  will  be, — '  Wh^her  it  i«  in  tke  nator^  of  a 
fxnditioii,'  fibr,  if  it  ia  oonditiooal*  iheo  in  the  Teiy 
nature  of  Ae  thing  the  time  u  annexed  to  the  aubfitanoe 
of  the  gift;  as,  in  the  caie  of  marriage,  of  puberty,  ot  of 
any  other  atuatian  of  lif^  when  the  arriyal  of  the  time 
is  a  conditioD,  without  which  the  teetatof  would  not 
have  made  the  gift."  And  in  May  v.  Wood{a),  (a  ca^e 
whkh  is  unimpeaohed  in  principle),  the  MasUr  of  the 
BoBb  Bays,---^' All  the  caaee  establish  this  principle;,  that 
where  the  time  is  mentioned  as  referring  to  Ibe  legacy 
itself,  unkss  it  appears  to  have  been  fixed  by  the  tes- 
tator as  absolutely  necessary  to  haye  Ktived  bef<»:e  any 
part  of  his  bounty  can  attadb  to  the  legatee,  the  legacy 
attaches  immediately,  and  tbe  time  of  payment  is  merely 
postponed,  not  being  annexed  to  the  substance  of  the 
gift ;  but,  if  it  ajqaean  that  the  testator  intended  it  as  a 
oondition  precedent  upon  which  the  legacy  must  take 
pkoe,  then,  if  such  condition  or  contingency  does  not 
happen,  the  gift  never  arises."  In  Barnes  y.  Alien  (i), 
the  testator  gaye  the  residue  of  his  estate  to  his  wife  for 
life,  and  afterwards  to  their  children,  and,  if  she  should 
die  leaving  no  child  or  children  at  the  time  of  her  death, 
he  willed  that  his  trustees  should  transfer  the  securities, 
in  whidi  his  estate  should  then  be  vested,  to  his  two 
brothers;  and,  if  either  brother  should  die  without  issue, 
to  the  survivor.  Both  brothers  died  in  the  lifetime  of 
the  wife  of  the  testator;  but  it  was  determined  that  this 
substituted  interest  of  the  brothers  was  transmissible  to 
their  representatives,  although  there  was  no  gift  to 
them,  except  in  the  direction  to  transfer.  So,  I  con- 
ceive, if  a  leasehold  house  were  bequeathed  to  trustees 
for  A.,  with  a  proviso,  that,  if  B.  returned  from  Rome 
within  ten  years,  the  trustees  should  assign  the  premises 

(a)  3  Bro.  C.  C.  473.  (h)  1  Bw>.  C.  C.  181 . 
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to  C  j  such  interest  as  C  took  in  tbe  premises  would  be 
transmissible  to  his  representatives,  althougb  he  should 
die  within  the  ten  years,  provided  B.  returned  from 
Borne  within  that  period  (a).  In  Saunders  y.  Fan- 
tier(b),  the  testator  gave  to  his  executors  and  trustees 
(the  same  individuals)  all  the  East  India  stock  which 
should  be  standing  in  his  name  at  the  time  of  his  death, 
upon  trust  to  accumulate  the  interest  and  dividends 
which  should  accrue  thereon,  until  Daniel  Wright  VavHer 
should  attain  the  age  of  twenty-five  years,  and  then  to 
pay  or  transfer  the  principal  of  such  East  India  Stock, 
together  with  such  accumulated  interest  and  dividends, 
unto  the  said  Daniel  Wright  Vautier,  his  executors,  ad- 
ministrators, or  assigns  absolutdy.  Under  this  bequest 
the  Court  gave  Daniel  Wright  Vauiier  muntenanoe  out 
of  the  fund  during  his  minority,  and,  upon  his  attaining 
twenty-one,  ordered  the  whole  fund  to  be  transferred  to 
him.  It  is  true  that,  in  that  case,  the  Lord  Chancettar 
noticed  special  circumstances  which  he  thought  sufficient 
to  decide  the  question;  but  he  expressed  a  dear  opinion 
upon  the  case,  independently  of  those  circumstances, 
and  the  special  circumstances  he  relied  upon  with  re- 
spect to  the  particular  l^acy  in  that  case,  apply  by  law 
to  a  residuary  clause  without  being  expressly  men- 
tioned. The  reasoning  of  Sir  William  Chant  in  Han-^ 
son  V.  Graham  (c),  in  commenting  upon  Borastan's  case, 
Manfidi  v.  Dttgard,  and  Doe  v.  Lea,  accords  with,  and 
supports  the  view  I  take  of  the  principle  of  this  class  of 


cases. 


In  all  the  cases  which  may  be  supposed  to  support 
the  Plaintiff's  argument  (against  the  interest  of  John 
in  the  residue  being  transmissible  to  his  representatives). 


(a)  See  Fearne,  Conting.  Rem.  555,  ed.  7. 
0)  1  Cr.  &  Phil.  240.  (c)  6  Ves.  24a.  247. 
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the  Court  has  laboured  to  shew  that  the  fiiture  interest 
upon  which  the  question  arose  was,  hj  the  terms  of  the 
willy  contingent.  As  a  legeucy  to  a  person  ''  at"  the  age 
of  twenty-one,  or  '*  when"  or  ''  if"  the  l^atee  attained 
that  age,  or  upon  some  event  which  did  not  happen, — 
reasoning  which  would  have  been  superfluous,  if  the 
mere  drcnmstance  that  the  gift  was  future,  and  that  it 
was  given  under  the  form  of  a  direction  to  pay,  had 
fiimished  a  simple  rule  of  decision*  The  case  of  JTuck^ 
neste  v.  Ueffe  (a)  fidls  under  the  above  observation. 
Of  that  case  it  is  said  {b)  (and  I  think  correctiy) :— -* 
"  The  ground  for  tiie  final  decision  seems  to  have  been 
the  dear  intention  of  the  testator,  that  all  tiie  limita- 
tions of  the  beneficial  interest  in  his  residuary  property 
should  be  contingent,  and  no  person  take  a  vested 
interest  in  it  before  the  right  of  enjoyment  accrued." 

The  question,  therefore,  I  am  now  bound  to  con- 
sider is,  whether  (excluding  the  cases  in  which  there 
has  been  a  gift  of  the  legacy  distinct  from  tiie  di- 
rection for  payment)  the  testator  has  made  the  shares 
in  the  residue  of  such  of  his  children  as  should  die 
without  leaving  issue  contingent  upon  their  surviving 
the  time  when  the  youngest  should  attain  twenty- 
one.  In  conmdering  this  question,  I  may  be  bound  to 
advert  to  the  circumstances,  that  the  gift  of  the  residue 
is  future,  and  that  there  is  no  gift  of  such  residue, 
except  in  the  direction  for  payment;  but  tiiey  are  only 
circumstances,  and  certainly  not  conclusive.  The  per- 
sons to  whom  the  rendue  is  given  are  all  the  testator's 
diildren  as  tenants  in  common ;  and  tiie  clause,  which 
afterwards  substitutes  tiie  issue  of  a  deceased  child  for 
the  parent  djring  leaving  lawful  issue,  shews,  or  strongly 

(a)  3  Bro.  P.  C.  365,  373,  Tom.  ed. 
(b)  Roper,  Treatise  on  Legacies,  Vol.  I.,  p.  508. 
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teiub  to  Abw,  that  the  persons  to  whbiii,  in  th^  fint 
bMahcet  the  residue  was  giTen  meaat  all  the  testator^s 
ohilcbeti  who  should  sumye  him^  and  not  all  those  oolj 
who  should  be  livitig  when  the  youngest  should  attain 
twenty-one.  Then  the  residue  is  given  to  tnisteea. 
For  whom  are  ihey  trustees?  Obyiously  for  all  the 
children  of  the  testator  who  should  surrive  him,  except 
So  fiir  as  he  should  otherwise  direct  Of  what  are  thej 
trustees?  The  income  of  the  property  between  Ihe 
death  of  the  testator  and  the  time  of  dividing  the  reai* 
due  would  accumulate  for  the  benefit  of  those  to  whom 
the  residue  in  terms  is  eventually  ^ven.  The  trustees, 
therefore,  are  trustees  of  the  residue^  and  of  the  interim 
profits  thereof,  for  all  the  testator's  children  (except  so 
far  as  he  hAs  afterwards  substituted  others  for  those 
children)  upon  the  hi4>pemng  of  an  event  which 
in  fact  has  happened,  namely,  the  youngest  child  at- 
taining twenty'K)ne.  Again,  the  testator  directs^  th^t,  in 
ease  any  of  his  children  dies  leaving  lawful  issue,  that 
issue  shall  take  "  the  part  or  share  the  paient  so  dying 
would  have  been  entitled  to  have."  The  words  ''  would 
have  been  entitled  to  havd"  were  relied  upon  in  aa:gu-< 
ment»  as  shewing  that  the  testator  himself  supposed  the 
parent  spoken  of  to  have  lost  his  share  in  the  residue  in 
the  event  he  provides  for«  But  I  do  not  think  those 
words  are  so  full  of  meaning  as  that  argument  supposes. 
I  think  the  clause  is  nothing  more  than  the  conunon 
dtose  of  substitution  of  one  legatee  foif  another  in  the 
event  spoken  of.  The  substitution  is  not  generals  It 
is  confined  to  the  case  of  a  child  of  th^  testator  dying 
having  lawful  issile,  and  does  not  extend  to  the  case 
which  has  happened  of  the  child  of  the  testator  dying 
not  leaving  lawful  issue.  If  the  will  had  not  contained  the 
clause  of  substitution,  and  one  or  more  of  the  testator's 
children  had  died  leaving  lawful  issue  before  the  young- 
est attained  twenty-one,  the  argument  in  favour  of  the 
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legacy  being  transmifisible  would  have  been  inenstible ;  1849. 
and  if  the  bequest  of  the  reeidue  would^  in  the  absenee 
of  the  danee  of  aubstittttion^  hare  given  to  John  an 
interest  tarasflmisaible  to  his  v^nreaentatiyeay  I  do  not 
undentand  why  the  dauae  of  substitution  can  alter  the 
oanstmoticm  of  thewUl  in  a  case  to  which  that  okuse  will 
not  apply.  The  circumstancea  whioh^  in  eases  of  resi* 
duary  ^fts,  the  Court  has  relied  upon  for  preventing  an 
faiteatacy,  as  in  Booth  v.  Booth  (a),  and  in  Love  v. 
VEobxmge  (i),  were  certainly  not  stronger  than  occur 
in  this  case.  Looe  v.  JJEstrange^  I  may  observe,  is  ap* 
proved  of  by  Sir  WWiam  Grant  in  Hamon  v.  Graham, 
and  by  Lord  CoUmham  in  Saunders  v.  Vautier.  There 
is  nothing  of  improbability  in  the  supposition  that  the 
testator  intended  his  children  to  take  absolute  interests 
in  the  residue,  except  in  the  event  of  their  dying  leav-» 
iog  issae  before  the  period  of  division.  If  there  is  any 
case  which  decides,  as  an  abstract  proposition,  that  a 
gift  of  a  residue  to  a  testator's  diildren,  upon  an  event 
which  afterwards  happens,  does  not  confer  upon  those 
children  an  interest  transmissible  to  their  representatives 
merdiy  because  they  die  before  the  event  happens^  I  am 
satisfied  that  case  must  be  at  variance  with  other  au- 
thorities. 

In  the  observations  I  have  made  upon  this  case,  I 
have  noticed  the  fact  that  John  Leemxng  had  attained 
twenly-one,  for  this  reason : — The  testator  having  post* 
poned  the  division  of  the  residue  until  his  youngest 
child  attained  that  age,  I  think  no  child,  who  did  not 
attain  that  ag€^  could  have  been  intended  to  take  a 
ehttre  therein.  But  this  is  consistent  with  the  propo- 
sition, thilt  all  who  lived  to  that  age  should  participate 
in  the  residue  as  soon  as  the  youngest  child,  who  should 

(«)  4  V«fc  899.  {h)  5  Bro.  P.  C.  59,  Tom.  ed. 
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attain  that  age,  had  reached  it,  which  is  the  intention  I 
ascribe  to  the  testator.  I  think,  in  fact»  the  case  more 
analogous,  in  principle,  to  such  cases  as  Bama  y,  ABen 
than  to  such  as  T/ueknesse  v.  Lteye,  in  which  the  Court 
has  discoyered  a  manifest  intention  that  the  gift  of  the 
residue  should  be  for  all  purposes  contingent  upon  the 
legatee's  suryiving  the  period  of  diyision. 

Upon  the  third  point,  I  think  the  word  '*  surviyors** 
must  be  understood  in  its  natural  sense,  and  not  in  the 
sense  of  ''others"  in  which  it  has  sometimes  been  con- 
strued. In  Davidson  y.  Dallas  (a).  Lord  Eldoris  language 
obyiously  imports  that  the  word  ''surviyors"  is  to  be 
construed  in  its  natural  sense,  unless  the  will  itself 
shews  that  it  was  used  bj  the  testator  in  a  diflferent 
sense,  and  Crowder  y.  Stone  (A)  is  to  the  same  effect. 
In  Barlow  y.  Salter  (c),  the  dictum  of  the  Court  tends 
rather  to  treat  the  word  as  having  a  technical  meaning 
(that  of  "  others  ^  impressed  upon  it  in  practice.  Ac- 
cording to  Davidson  y.  Dallas,  one  reason  for  con? 
struing  '' surviyors"  to  mean  ** others"  has  been  to  take 
in  all  persons  who  should  be  bom  before  the  period  of 
distribution.  In  other  cases,  the  object  suggested  has 
been  to  prevent  a  family  losing  the  provision  intended 
for  it  hj  the  death  of  a  parent  leaving  children.  The 
reason  of  the  former  of  these  cases  could  not  occur  here, 
in  the  case  of  the  residue,  because  the  testator's  own 
children  are  of  the  legatees  of  that  residue.  And,  accord« 
ing  to  the  construction  that  I  feel  mjself  at  liberty  to 
put  upon  that  clause  in  the  will  which,  in  certain  cases, 
substitutes  the  issue  for  the  parents,  I  think  the  tes- 
tator has  guarded  against  the  second  inconvenience; 
and,  so  fiur  at  least  as  the  residue  is  concerned,  I  think. 


(a)  14  Ves.  A76. 
(b)  3  Run.  217.  (c)  17  Vet.  479. 
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thaty  in  the  readuary  dause,  the  word  '*  surviyon'^  1842. 
must  be  constraed  in  its  natural  Benae,  and  that  this 
ooi^tmction  of  the  word,  in  one  part  of  the  will,  must^ 
in  this  will,  determine  its  construction  in  the  other 
part  also.  With  inspect  to  the  cases  of  CrippM  v. 
fFalcoit{a),  Hoghton  y.  Whitgfreave(b),  and  other  cases 
of  the  same  class  which  were  dted  during  the  argument, 
they  appear  to  me  to  raise  a  question  distinct  from  that 
in  the  case  before  me. 

I  see  nothing  in  the  words  of  the  will  to  preyent  me 
fiom  applying  the  clause  of  substitution  both  to  an 
original  share  of  tiie  residue,  and  to  a  share  in  the  resi- 
due of  the  daughter,  who  died  without  issue,  which  is 
the  question  inyolyed  in  tiie  fourtii  point;  and  the  in- 
tuition of  the  testator  will  best  be  satisfied  by  my  so 
applying  that  clause.  But  I  cannot  extend  that  substi- 
tutionary dause  to  tiie  particular  legacies. 

(a)  4  Madd.  11.  (b)  1  Jac  &  W.  146. 
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1841. 


1848. 

jJLV^Sn.  CLAYTON  v.  MEADOWS. 

1843. 
JaiHi«y85.  A 

In  a  suit  for  A  BILL  for  tithes,  by  the  rector  of  the  parish  of  Cot- 
trict  oonsiating  tingham  cum  MdcOetonj  in  the  county  of  Northampton. 
U^r^^"^  The  Defendants  were,  origmaUy,  Meadows,  Sir  Arthur 
the  ambit  of,  de  Capel  Brooke,  and  the  Earl  of  Wtnchelsea.  The 
by,  the  parUh,  lands,  on  which  the  matters  alleged  to  be  titheable  arose, 
taSSofim  Srae  '^  ^^^  V^^  o^  Rockinffham  Forest,  and  were  the  pro- 
"'trT' Social  P^^  ^^  ^®  Crown  and  its  grantees.  It  was  inclosed 
and  the  biu        and  disafforested  in  1837,  under  an  act  of  Parliament 

dismissed  with  ^ 

costs. 

Where  a  plea  As  against  the  Earl  of  Winchebea,  who  filed  his  plea, 
filed,  and  the  which  was  afterwards  amended  and  aUowed,  the  bill 
jSkd'^^tt"      ^®®  dismissed  with  costs. 

liberty  to 

amend,  and  the        ^. 

amended  plea  Sir  Arthur  de  Capel  Brooke  rested  his  defence  to  the 
allowed?  Se  ®^*  ^^  *^®  alleged  non-payment  or  render  of  tithes  for 
?of ^titi^^^    flixty-three  years,  and  on  the  act  2   &  3   Will  4, 

the  costs  of  oor-  C  100(a). 
rectinghis  own 
mistake,  but  is 

Sftlfthidi^e  Th«  ^^f®^<5e  of  Meadows  was,  that  the  knds  in  his 
if  ftlf p^*  ^  occupation,  called  Bennffield  Lawnde  or  Lawne,  were 
which  was  ai.     not  within  the  parish  of  which  the  Plaintiff  was  rector. 

lowed  had 

been  the  plea  _ 

which  was  first 

filed. 


Under  a  ge-  ^^'  Temple  and  Mr.  Coleridge,  for  the  Plaintiff, 
neral  order  of 

totion^e  Mr.  Sharpe  and  Mr.  Ptirry,  for  the  Defendant,  Mea- 

without  any  d4nDS, 
special  direc- 

dScretior^tS  ^-  Simpkinson  and  Mr.  RoupeU,  for  Sir  Arthur  de 

taring  the  cosu  Capel  Brooke. 

of  informal  ^ 


proceedings. 


(a)  See  Salkeld  v.  Johnston,  Vol.  I.,  p.  196. 
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Ta  Yica-ChakcbLumi  uudf  that  the  Defendaate 
had  not  carried  back  the  proof  of  lum^jment  or  noor 
lender  of  tithed  for  the  aizty-three  years  expressed  in 
the  Btatld«;  and,  inasmuoh  aS  the  last  section  (a)  pre- 
cluded the  Court  fiom  supplying  the  proof  by  presump- 
tbn,  and  the  Defendant,  Sir  Arthur  tie  Capd  Broclhet  had 
made  no  other  defence^  a  decree  for  tithes  in  kind  must 
be  {HPMKHinCed  against  him. 


VicE^CaAircBLLOn:-^ 

The  Plaintifi^  the  rector  of  Cottingham  cum  Middleton,  Nw9mhtr  15. 
prays  an  account  of  tithes  arising  on  lands  in  the  occupa-  judgment. 
tion  of  the  Defendants.  At  the  close  of  the  argument,  I 
expressed  a  decided  opinion  that  the  Plaintiff  had  esta- 
blished his  case  against  Sir  Arthur  Brooke,  who  had  relied 
entirely  upon  the  statute  2  &  3  Will  4,  c.  100 ;  and  I 
made  a  decree  agunst  him  accordingly.  I  was  equally 
clear  that  tiie  Defendant,  Meadows,  had  fuled  in  making 
any  valid  defence,  so  far  as  his  case  depended  upon  that 
statute.  The  Defendant  Meeulows,  however,  insisted  by 
his  answer,  that  the  lands  he  occupied  were  not  within  the 
parish^ — and  1  thought  he  was  entitied  to  an  issue  to 
try  that  question ;  but  before  directing  such  an  issue,  I 
was  desirous  of  looking  more  attentively  than  I  pre- 
viously had  done  into  the  cases  in  which  lands  lying, 
like  these,  within  the  ambit  of  a  parish,  and  wholly 
surrounded  by  the  lands  of  that  parish,  hare  been  deemed 
to  be  extra-parochial,  that  I  might  the  better  judge  of 
the  probable  utility  of  the  issue.  1  have  found  no  rear 
son,  from  the  perusal  of  those  cases,  to  alter  my  opinion. 
The  lands  of  the  Defendant  were  formerly  part  of  a 
royal  forest)  known  as   Rochingham  Fcreit,  and  oon- 

(«)  2  &  3  Will.  4,  c.  100,  f.  6« 
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stitnte  a  district,  called  Benne/leld  Lawnde  or  Lawn, 
in  quantity  about  370  acres.  Neither  the  past  history, 
nor  the  present  minuteness  of  this  district,  affords  any 
inference  against  its  exclusion  from  the  neighbouring 
parishes.  Blackstane,  in  tracing  the  ecclesiastical  divi* 
sion  of  the  country  into  parishes,  thus  describes  the 
places  which  were  omitted  in  that  general  distribu-^ 
tion : — ''  But  some  lands,  either  because  they  were  in 
the  hands  of  irreligious  and  careless  owners,  or  were 
situated  in  forests  and  desert  places,  or  for  other  now 
unsearchable  reasons,  were  never  united  to  any  parish, 
and,  therefore,  continue  to  this  day  extrarparochial(a).'' 
Several  cases  in  the  books  shew  that  lands,  not  exceed- 
ing Bennefield  Lawnde  in  dimensions,  and  distinguished 
by  no  peculiar  characteristics,  have  been  admitted  to  be 
extrarparochiaL  In  a  case  of  The  Parish  ofDenham  v. 
Dalham^  in  Suffolk  (b),  Southwold,  consisting  of  no 
more  than  two  houses  and  300  acres  of  land,  was  proved 
to  be  extra-parochial,  although  it  did  not  come  within 
the  denomination  of  a  township,  or  ville  de  pluribus 
mansionibus  et  vidnis.  In  SHohe  Prior  v.  Manor  of 
Grafton  (c),  GrafUm,  formerly  a  capital  messuage,  with 
three  lodges  in  the  park,  a  seat  of  the  Earl  of  Shrews- 
bury,  but  afterwards  converted  into  five  houses  and 
fiums,  was  shewn  to  be  extrarparochiaL  In  The  King 
V.  The  Inhidntants  of  Standard  Hill  {d),  a  close  within 
the  precincts  of  the  castle  of  Nottingham,  which  had  no 
dwelling-houses  upon  it,  and  was  let  out  in  gardens 
until  1807,  appears  to  have  been  admitted  to  be  extra- 
parochial,  though  not  a  vilL  The  lands  within  the 
monastery  of  Routon  Abbey,  in  Staffordshire,  containing 
400  or  500  acres,  a  farm-house,  and  two  cottages  {e). 


(a)  Coiiim.y  Vol.  I.,  p.  113. 

(h)  1  Str.  1004. 

(c)  Id.  1071. 

{d)  4  Mau.  &  Sel.  378. 


(«}  King  ▼.  InhMUmU  vf 
jRo«toii^Mdy,2T.R.207.  See 
also  B^x  y.  Inhabitanis  of  Ruf- 
ford,  1  Str.  512. 
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are  another  inatanoe  of  a  small  ruial  district  in  tlie  same  i84i. 
flitoation^  althougli  that,  like  the  colics  and  haUs  of 
the  universities  (a)y  and  some  of  the  inns  of  court  (6)5 
is  more  capable  of  expknation.  From  the  cases  I  have 
adverted  to,  it  also  appears  that  no  special  drcum- 
stanoesy  and  no  evidence  more  conclusive  or  stringent 
than  reputation,  has  been  deemed  necessary  to  establish 
the  &ct  of  lands  being  eztrarparochiaL  And  the  stat 
17  Gea  2,  c.  37,  provided,  that,  in  case  of  dispute  in 
what  parish  improved  wastes  and  marsh  lands  lie, 
magistrates  maj  determine  to  what  parish  they  shall  be 
rated,  but  not  so  as  to  affect  boundaries. 

The  Defendant,  however,  had  not  so  made  out  his  case 
as  to  entitle  him  to  a  decree  dismissing  the  bill  on  the 
ground  that  his  lands  were  not  within  the  parish;  andl 
hesitated  at  giving  him  an  opportunity  of  trying  the  ques* 
tion  on  an  issue,  because  notonly  had  he  failed  in  proving 
his  case,  but  he  had  not  had  recourse  to  all  the  means  of 
proof  within  his  reach.  He  had  not  examined  witnesses, 
as  he  might  have  done,  to  establish  the  reputation  exist* 
ing  upon  the  subject.  And,  where  the  case  of  a  party 
fiulls  in  equity  from  his  own  neglect,  my  opinion  is,  that 
a  court  of  equity  cannot  well  act  too  strictly  in  making 
a  decree  according  to  the  evidence  before  it  at  the  hear- 
ing. And,  if^  in  this  case,  the  Plaintiff  had  abstained 
from  going  into  evidence  upon  the  subject,  I  should 
certainly  have  taken  that  course,  and  made  a  decree 
against  the  Defendant  Meadows.  But  the  Plaintifl^ 
who  asks  relief  at  the  hands  of  the  C!ourt,  has  called 
many  witnesses  to  speak  to  the  reputation  in  the  parish 
respecting  the  lands  in  the  occupation  of  Meadows; 
and  his  witnesses,  though  called  for  that  very  purpose. 


(a)  Queen  ▼.  Cambridge  Gai  Light  Compatgf,  8  Ad.  &  £11.  75. 
(b)  4  Man.  &  Sel.  382, 


1841. 
Olatfon 

MSA»OW0. 

MtdfmmU 
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word  their  dopoeitioiu  in  a  wm j  iduoh  kftyea  it  si  iowt 
donbtfid  whedier  iheir  testknooj  if  not  evMive.  Tim, 
coupled  with  the  evidence  shewing  the  repented  et- 
tempts  which  the  parish  has  made  to  treat  Bam^fiM 
Lawn  as  paarochialf — ^the  reoetanee  to  those  attco^yts  oa 
the  part  of  the  oooapiers  of  the  Laumj-^^Saie  absenee 
of  evidence}  on  the  part  of  the  Phdntiff^  to  shew  that 
these  attempts  of  the  parish  have  ever  succeeded,— and 
the  direct  testimony  that,  upon  the  last  oceauon  of  the 
attempt  being  made  prior  to  the  institution  of  this  suit, 
namel J  ten  years  ego,  the  oocupien  of  the  Lawn  re- 
sisted, and  that  the  parish  actually  gave  up  the  demand 
for  a  poor  rate,  and  restored  the  distresses  they  had 
taken, — ^these  circumstances  combined  have  strongly  in- 
clined me  to  put  the  matter  in  afurther  tnun  of  investir 
gation.  And  I  have  been  determined  so  to  do  by  the 
additional  consideration,  that,  under  the  late  act  for  the 
commutation  of  tithes  (a),  my  decree,  in  fitvour  of  the 
Plaintiff  might  be  attended  with  move  permanent  con* 
sequences  than  would  have  attended  a  omilar  decree 
prior  to  that  act 


It  may  deserve  consideration  by  the  Defendant, 
whether,  if  Bennefield  Lawn  be  extrarparodiial,  and 
the  tithes,  therefore,  the  property  of  the  Crown,  prior 
to  the  alienation  in  1832,  the  titie  to  those  tithes  may 
not  be  in  Lord  WineheUea. 


The  issue  was  tried  at  the  Northamptonshire  Spring 
Assizes  for  1842,  before  Mr.  Justice  WUUanu,  and  a 
verdict  found  for  the  Defendant,  determining  that  Ben* 
nefield  Lawn  was  extrarparochiaL 


(o)  6  &  7  Will.  4,  c.  71. 


CASES  IN  CHANCBRT. 

Mr.  Temple,  Mr.  Coleridffe,  «id  Mr.  Whitehurety  on 
behalf  of  die  Phmtiff,  moyed  for  a  new  tAaX ;  argniiig;, 
that  the  learned  Judge*  in  his  direction  to  the  jury,  had 
misled  them,  by  improperly  receiying  and  giving  undue 
weight  to  eyidence  adduced  by  the  Defendant^  and 
not  giving  due  weight  to  evidence  produced  by  the 
Plmtiff,  and  that  the  rerdiat  was  against  the  weight 
of  evidence. 
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Mr.  Sharpe,  Mr.  Parry ,  and  Mr.  Waddingtonj  contra. 

[It  did  not  appear  that  any  objecti<m  had  been  made 
at  the  trial  to  the  reoeption  of  the  evidenee  now  ob* 
jectedtow] 

On  the  immediate  point  of  the  parochiality  of  the 
laads^  it  was  suggested  that  the  non-^ym^it  of  the 
parochial  rates,  since  1777t  was  explained  by  the  re- 
ported case  of  Jonee  ▼.  Ma«nsen{a)f  in  which  the 
parish  had  failed  to  establish  the  raieability  of  herbage 
and  pannage  on  BennefteU  Laum,  and  winch  had  ren- 
dered the  present  question  unimportant  until  the  lands 
were  disafforested.  On  the  other  hand,  shewing  the 
legal  rateabiHty  of  herbage  and  pannage  on  lands  oc- 
cupied by  private  persons,  the  following  cases  were 
died:— Lord  Bute  v.  GrindaM{b)\  The  King  v.  2V- 
rott{e)\  The  King  v.  Watson  {d)\  Bex  v.  Mayor  of 
Sudbury  (e).  And,  on  the  question  of  directing  a  new 
trial, — Pemberton  v.  Pemberton  (/) ;  Barker  v.  Bay  (g)\ 
Tatham  v.  Wright  (h)\  Gibbs  v.  Hooper  {{);  Slaney  v. 


(a)  I  Dongl.  302. 
(6)  IT.  R.  338;  5.  C.  BjU's 
Poor  LawR,  p.  185. 
(e)  3  EMt,  506. 
\d)  5  East,  480. 


(«)  1  B.  &  C.  889. 
(/)  11  Ve«.52. 
{g)  2  Russ.  63. 
(A)  2R.&Myl.  1. 
(i)  2Myl.&R.35S. 
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Wade  (a).    On  ihe  small  weight  which  should  be  given 
to  eyidence  of  reputation :  Wttki  y.  Sparke  {b). 


The  motion  was  refused.    Costs  reserved. 


The  cause  came  on  for  fiirther  directions,  and  the 
bill,  as  against  the  Defendant  Meadows,  was  dismissed 
with  costs. 


D§etimb*r2l.  The  petition  of  the  Plaintiff,  compbiining  of  the 
certificate  of  taxation  of  the  costs  of  the  Uarl  of  Whir 
cheUea  and  Nottingham,  of  his  original  plea,  which  was 
not  allowed,  but  which  he  was  permitted  to  amend  {c), 
amounting  to  22L  9«.  Ad,  out  of  his  whole  costs,  taxed 
at  62L  6«.  \0d ;  and  praying  for  liberty  to  except  to 
the  certificate  of  costs,  or  that  it  might  be  referred  back 
to  Master  MUU,  the  taxing  Master,  to  whom  the  tax- 
ation of  costs  in  the  cause  was  transferred,  to  review  the 
certificate,  and  that  the  Master  mig^t  be  directed  to 
retax  the  said  costs,  and  disallow  the  items  thereof 
tiierein  set  forth,  amounting  to  221  9t.  Ad,  occationed 
by  the  filing  of  the  said  plea. 


Mr.  Temple  supported  the  petition;  and  urged  that 
the  costs  complained  of  were  occasioned  by  the  error  in 
pleading  of  the  Earl,  and  that  he  should  have  only  the 
costs  he  would  have  received,  if  the  first  plea  had  been 
right. 

Mr.  Sharpe  and  Mr.  RoupeU  contr&. 

A  case  was  sent  to  the  Taxing  Masters  for  their  cer- 
tificate (<0« 


{a)  1  Myl.  &  Cr.  358. 
{h)  1  Mau.  &  Sel,  687. 
(c)  Supra,  p.  26. 


{d)  The  case  and  certificate 
were  at  follows : — 
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The  Vics-Chancellor  said  he  had  not  doubted  that» 
where  the  costs  of  the  proceedings  in  the  cause  were 
directed  to  be  taxed,  the  Master  might  look  into  the 
propriety  of  the  proceedings  which  had  been  taken,  to 
determine  the  costs  to  be  allowed:  thus,  if  the  same  solid- 
tor,  appearing  for  several  defendants,  had  given  a  number 
of  different  briefs  for  parties  in  the  same  interest;  or  if 


1843. 


Clattom  v.  Meadows  and  Lord  Winchblsba,  (Exchequer  cause). 

May,  1838— Bill  for  account  of  tithes.    Plaintifi;  rector. 

12tfa  October,  1838— Lord  WinckeUea  files  a  plea. 

3rd  May,  1838— Plea  argued.  Order  that  the  Defendant,  the 
Earl  of  Wmeheltea,  be  at  liberty  to  amend  his  plea,  and  put  in  an 
answer. 

28th  November,  1889 — Amended  plea  and  answer  filed. 

18th  January,  1840 — ^Amended  plea  argued  and  allowed. 

5th  March,  1840— Upon  the  Plaintiff's  motion,  that  he  might  be 
at  liberty  to  dismiss  his  bill  against  Lord  Wmeheltea  with  costs,  it 
was  ordered  as  prayed,  and  reference  to  Master  Spr anger, 

11th  August,  1842— In  consequence  of  Mr.  iS^a»y«r*#  death,  and 
the  transfer  of  the  Equity  Exchequer  to  Chancery,  Master  Richards 
certified,  that  he  had  texed  Lord  Wincheltea'M  bill  at  52/.  6«.  lOd. 

The  above  costs  include  all  Lord  WineheUea*§  costs  from  the 
beginning,  t .  e»  costs  of  original  plea,  of  aiguing  same,  attending 
judgment  thereon — ^instructions  for  amended  plea,  &c.  &c.  &c. 

The  Plaintiff  objects,  that  Lord  Winchehea  ought  not  to  have 
been  allowed  the  costs  of,  and  occasioned  by,  filing  the  original  plea, 
which  the  Court  held  to  be  insufficient,  and  which  he  was  allowed  to 
amend.  The  question  is,  whether  the  costs  objected  to  ought  to 
have  been  allowed? 

There  is  no  special  rule  upon  the  subject  in  the  Exchequer  prac- 
tice; and  my  desire  is,  to  be  informed  of  the  practice  which  would 
be  allowed  in  Chancery. 

We  beg  leave  respectfully  to  certify. 

That,  in  taxing  die  costs  in  question,  under  the  order  to  dismiss, 
we  should  not  have  allowed  to  the  Defendant  any  costs  incurred  in 
correcting  his  own  mistake,  but  should  have  taxed  the  costs,  as  if  he 
had  filed  in  correct  form,  in  the  first  instance,  the  plea  and  answer 
on  which  the  Court  ultimately  decided  in  his  favoiu'. 

John  Waihwright,  Philip  Martineau, 

R.  B.  FoLLBTT,  W.  R.  Baines. 
Richard  Mills, 
VOL.  II.                                      I>  H.  W. 


January  25. 
Judgment, 
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JmigmmUm 


he  had  taken  several  proceedings  to  do  an  act  which 
might  have  been  effected  by  one  step, — ^the  Master 
would  redace  the  costs  thus  occasioned.  In  some  cases 
the  practice  regulated  the  costs  of  the  proceeding  with- 
out any  spedal  order.  In  others  the  costs  were  pro- 
vided for  by  special  order  at  the  time.  His  doubt  had 
been  with  regard  to  a  third  ckss  of  cases, — ^where  the 
Court  had  acted  upon  an  informal  proceeding,  and  thereby 
made  it  a  proceeding  in  the  cause, — whether  the  Master 
could  then  do  otherwise  than  allow  the  costs  of  such 
proceeding,  under  the  order  to  tax  generally.  It  ap- 
peared that  there  was  no  special  rule  in  the  courtof  Ex- 
chequer on  the  subject  (a).  If  an  application  had  been 
made  at  the  time  that  leave  was  given  to  amend  the  plea, 
that  the  Plaintiff  might  be  indemnified  against  the  costs, 
the  Court,  as  a  matter  of  course,  would  have  imposed 
upon  L<H:d  fVmchehea  the  costs  of  correcting  his  mistake. 
No  such  order  was  made, — the  biU  was  dismissed  with 
costs,  and  the  informal  proceeding  had  been  thus  upheld 
as  a  proceeding  in  the  cause,  and  he  had  thought  the 
Master  had  no  discretion  but  to  tax  the  costs.  He  was 
glad  to  find  tiiat  the  Master  exercised  a  laiger  discretion 
in  such  matters  than  he  had  supposed.  It  appeared, 
however,  that  the  Master  would  not  tax  off  more  than 
16/.  lOs.  8d.,  and  it  was  for  the  Plaintiff  to  consider 
whether  that  deduction  was  worth  pursuing  at  the  ex- 
pense of  further  litigating  the  subject, — the  costs  of 
which  litigation,  under  the  circumstances,  would  fiill 
upon  the  Plaintiff. 


Mr.  Temple,  on  behalf  of  the  Pl^tiff,  declined  to 
proceed  farther  on  the  subject. 


(a)  See  Genend  Order,  I2th  October,  1841;  Beayan'a  Ord.  Can. 

lao. 


Wi 
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BOURNE  V.  BOURNE.  mand2Bik 

^^  June, 

^  TTJJAM  BOURNE  being  weiaed  in  fee-simple  in  RmI  eitate  wm 
poflfleBaion  of  certain  hereditaments  and  premises  at  t^toe,  on 
S^rawky,  in  the  coonty  of  JTarcesier,  subject  to  a  mortr  ^^JJ^^™' 
gage  to  fPUUam  Dwan,  executed  certain  indentures  of  to  receive  the 
lease  and  release,  dated  the  13th  and  14th  of  June,  fits,  and  npon 
1822,— the  latter  being  made  between  W.  Bourne,  of  JSj^^^j^J^ 
the  first,— »^.  Dunn,  of  the  second,— &  Good,  of  the  mterertofthe 

mortgage  debt 

third, — J.  Sauibattf  of  the  iourth, — and  the  trustee  of  a  aa  therein  men. 
tenn  of  the  fifth,  part,  whereby,  in  consideration  of  convey  thela- 
lOOOi  then  advanced  and  paid  to  fV.  Bourne  by  8.  ^^^^  y, 
6^001^  out  of  which  the  mortgage  to  W.  Dunn  was  di&-  ban  and  aa- 

_  -   aignf,  but  if 

chaiged,  W.  Bourne  and  IF.  Dunn  conveyed  and  released  default  ahouid 
Ihe  said  hereditaments  unto  and  to  the  use  of  J.  SouthaU,  ^cT^ment, 
his  heirs  and  ass^ns,  upon  trust,  in  case  W.  Bourne,  his  ^/***{j*Jjj 
heirs,  executon,  administrators,  or  assigns,  should  pay  enter  into  poa- 
8.  Good  the  sum  of  1000/.  and  interest  at  5  per  cent  on  premisei,  and, 
the  14th  of  June  then  next,  to  pOTnit  fF.  Bourne  to  ^J^^"^ 
retain  possession  of  the  said  hereditaments,  and  receive  nme,  and  pay 

-    ,  over  the  reaidne 

the  rents  thereoi^  until  the  said  1000/.  and  mterest  or  surpiua  (af- 
ahould  beccune  payaUe»  and,  in  case  the  same  should  be  ^^bnnter. 
then  dischaiged,  to  re-convey  the  said  hereditaments  to  ^*»  "*  *^**^ 
fF»  Bourne,  his  heirs  and  assigns ;  but,  in  case  deiault  gagor,  hia 
should  be  made  for  the  space  of  three  calendar  mcmths  tora^'adminis. 
in  payment  of  the  said  lOOOi  and  interest,  or  any  part  ^^^*  ^'^^ 
thereof  at  the  time  aforesaid,  then  upon  trust  that  J.  waa  default  in 

payment  I  but 

SouthaU,  his  heirs  or  assigns,  should  thereupon  enter  nonieofthe 
into  possession  of  the  said  hereditaments,  and  should,  at  ^H^,,^  after 
any  time  thereafter,  at  his  or  their  discretion,  sell  and  the  death  of  the 

•'  .  ,  ^  mortgagor,  who 

dispose  of  the  said  hereditaments  and  premises  as  therein  deviaed  it  to 
mentioned,  and,  out  of  the  proceeds  of  such  sale,  in  the  for  life,  with 

remainder  over 

in  IkXi^HM, 

that  there  waa  no  oonTenion,  but  that  the  anrplna  prooeeda  pasted  by  the  devise  as  real 

n2 
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Statmnent, 


first  place,  pay  and  retain  all  costs  and  expenses  attend- 
ing the  sale  or  otherwise  to  be  incurred  in  execution  of 
the  trusts  thereby  declared,  and,  in  the  second  place,  to 
pay  and  satisfy  to  the  said  S.  Good,  his  executors,  ad- 
ministrators, or  assigns,  the  said  sum  of  lOOOiL,  and  the 
interest  and  arrears  of  interest  thereof,  or  such  parts  of 
the  said  prindpal  and  interest  monies  as  should  be  then 
due  and  unpaid,  together  with  all  costs  and  expenses  (if 
any)  attending  any  non-payment  thereof^  and,  after  all 
the  aforesaid  principal  and  interest  monies,  costs  and 
expenses,  should  be  wholly  paid  and  satisfied,  then  in 
trust  to  pay  over  the  residue  or  surplus  of  the  said 
trust  monies  to  arise  by  the  means  aforesaid  unto  the 
said  W.  Bottme,  his  heirs,  executors,  administrators, 
or  assigns,  for  his  or  their  own  benefit.  In  November, 
1826,  W,  Bourne  made  a  deed  of  further  charge  on  the 
hereditaments,  to  the  amount  of  150£,  to  S.  Good. 
In  June,  1831,  Wi  Bourne  died,  having,  by  his  will, 
duly  executed  to  pass  freehold  estate,  devised  an  estate 
at  Ombersley  for  the  payment  of  his  debts,  expressly  in- 
cluding the  monies  due  on  the  mortgage  of  his  said 
hereditaments  at  Shrawky,  and  having  devised  the  said 
hereditaments  unto  fF.  Holdsworth  and  the  Defendant, 
R,  B,  Bourne,  for  a  term  of  ninety-nine  years,  in  trust 
to  permit  the  testator's  wife,  Mary  Bourne,  one  of  the 
Phdntiffs,  to  receive  the  rents  and  profits  for  her  life, 
and,  from  and  after  her  decease,  to  the  use  of  his 
son,  the  Defendant,  Robert  Bourne,  and  hb  assigns  for 
his  life,  with  remidnder  to  his  issue  in  tail, — ^remainder 
to  the  testator's  daughter,  the  Plaintiff,  Jasie  Bourne, 
and  her  assigns  for  her  life, — ^remainder  to  her  issue  in 
tul, — ^remainder  to  the  Defendant,  R.  B.  Bourne,  his 
heirs  and  assigns. 


The  Defendant,  JB.  B,  Bourne,  disclaimed  the  estate 
thereby  devised  to  him.     In  June,  1834,  S.  Good  as- 
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Bigned  his  mortgage  debt  of  1150/.  to  Samuel  Biffins, 
and  the  hereditaments  comprised  in  the  mortgage  were 
conveyed  to  the  Defendant,  Bobert  HigginSi  upon  and 
subject  to  the  powers  and  provisoes  of  the  release  of  the 
14th  of  June,  1822.  Robert  Higgms,  in  July,  1837, 
under  the  said  trusts  for  sale,  sold  the  mortgaged 
hereditaments,  the  proceeds  of  which,  after  paying 
thereout  the  debt  and  costs,  left  a  surplus  of  upwards  of 
1000£  in  his  hands.  The  PlaantifFs,  the  widow  and 
daughter  of  the  testator,  filed  their  bill,  praying  a  de- 
claration that  the  said  balance  of  the  purchase-money 
which  arose  from  the  sale  of  the  said  hereditaments  was 
subject  to  the  devises  and  limitations  in  the  will,  and  that 
the  same  might  be  secured,  and  the  interest  paid  accord- 
ingly. The  bill  stated,  that  there  was  no  personal  re- 
presentative of  the  testator  in  existence. 
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The  Defendant,  R,  Higgins,  by  his  answer,  submitted 
to  pay  the  balance  as  the  Court  should  direct. 


Mr.  Sharpe  and  Mr.  Parry,  for  the  Plaintifis. 

Mr.   Cameron,  for  the  Defendants  R.  B.  and  R. 
Bourne. 


Mr.  Girdkstone  and  Mr.  Piggott,  for  the  Defendant 
Begins. 

The  estate  in  this  case  has  been  converted  into  per- 
sonalty, and  the  Defendant  is  accountable  to  the  per- 
sonal representative  of  the  testator,  who  is  not  before 
the  Court :  Coote  on  Mortgages  (a).  If  the  question  of 
conversion  were  even  doubtful,  it  ought  not  to  be  deter- 
mined in  the  absence  of  the  party,  who,  in  one  aspect, 
is  alone  entitled. 

{a)  Page  157. 


Argnmeni. 
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1842.  Mr.  Sharpe,  in  reply. 

The  surplus  of  the  estate  retains  the  character  which 
the  estate  had  at  the  death  of  the  testator :  if  it  had  been 
Arymment.     Bold  in  his  lifetime^  it  would  have  been  personal  estate ; 
not  having  been  so^  it  is  real(a). 


Vice-Chancellor: — 

Judgment.  The  question  is  upon  the  effect  of  ihe  release  of  June, 
1822.  Baume  being  seised  in  fee  of  the  Shrawley 
estate,  subject  to  a  mortgage  to  Dtain^  another  person, 
named  Samuel  Goody  advanced  money  to  pay  off  that 
charge,  and  the  estate  was  conveyed  to  SouthaUy  a  tms- 
tee,  in  the  first  place,  to  seoore  the  sum  due  to  Good. 

[His  Honor  stated  the  terms  of  the  instrument] 

This  is  merely  a  charge  by  way  of  mortgage:  there  is 
no  indication  of  any  intention  to  convert  the  property  fiom 
real  into  personal.  If  a  person  charges  his  real  property 
with  the  payment  of  his  debts,  unless  there  is  a  dear  indi- 
cation that  it  shall  be  converted  out  and  out,  it  retains  its 
character  of  realty,  so  fiur  as  the  charge  does  not  extend, 
until  it  is  actually  converted.  If  the  trustee  had  taken  the 
property  with  absolute  directions  to  sell  and  convert  it, 
the  circumstance,  that  the  directions  had  not  been  carried 
into  effect  at  the  death  of  the  testator,  might  have  been 
immaterial,  and  it  might  have  been  treated  as  personalty. 
But,  in  this  case,  there  was  no  absolute  or  compulsory 
direction  for  the  sale  or  conversion  of  the  estate ;  it  is 
merely  an  authority,  in  a  certain  event,  to  enter  into 
possession  of  this  estate,  and  at  the  discretion  of  the  trus- 


(a)  See  cases  cited  infra,  p.  39,  n. 
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tee  to  sell  it»  for  the  purpose  of  recoyenng  payment  of 
the  debt  for  the  mortgagee.  The  direction  to  re-con- 
YCf  the  estate,  in  case  of  payment  of  the  mortgage- 
money,  is  inconsistent  with  the  notion  that  there  was 
any  intention  that  the  property  should  be  absolutely 
converted  by  the  effect  of  the  conveyance. 
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The  event,  upon  the  happening  of  which  the  trustee 
might,  at  his  discretion,  have  sold  the  estate,  namely, 
the  default  in  payment  of  the  mortgage-money,  took 
place  in  the  lifetime  of  the  testator ;  but  the  discretion 
to  sell  had  not  been  exercised  at  the  time  of  his  death. 
The  consequence  is,  that  the  estate  passed  to  his  de- 
visees as  leidty,  subject  to  the  mortgage,  and  the  trus- 
tee must,  dierefbre,  account  to  the  devisees  for  the  sur- 
plus proceeds  of  the  sale. 

The  cases  on  this  subject  are  all  collected  and  com- 
mented upon  in  the  exceedingly  able  work  of  Mr. 
DahuUf  on  the  Law  of  Ccnvernon  (a). 


(a)  F^;e  89.  His  Honor  men- 
tioned the  cases  of  Van  v.  Bar^' 
ueti,  19  Ves.  102 ;  Wright  ▼.  Rom, 


2  Sim.  &  St  323;  Biggs  w.  Anr 
drew,  5  Sim.  421 ;  Shadforik  ▼• 
Tgmple,  10  Sim.  184. 
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Samuel  CHRISTIE,  by  his  wUl,  dated  in  Sep- 


2drY^t7tffMy 

22ndand^/hrd  BLACKLOW  v.  LAWS. 

December. 
Where  an  es- 
tate was  di- 
rected by  the      tember»  1 830^  devised  and  bequeathed  all  his  freehold  and 

sold  after  the      leasehold,  and  all  his  personal  estate,  not  specificallj  be- 

to^  pmoiM^d  queathed,  to  J.  Imws  and  two  other  trustees,  as  to  his 

^  "^  ^       estate  at  Preston^  in  trust  for  sale  as  therein  mentioned; 

the  life  of  that    and  upon  further  trust  to  receive  and  take  the  rents  and 

J^'^*'JJ  profits  of  his  freehold  estate,   situate  in  Queetirstreet 

the  penons  in-  and  C%arfef-«freef,  until  sale  thereof  88  thereafter  directed; 

terested  in  the  ,  , 

proceeds  being  and  out  of  such  rents  and  profits  and  the  produce  arimng 

sod^iris^^r  ^^™  ^®  ^^  ^^  ^  ^^  estate  at  Preston,  and  of  his  other 

Court  ^^^  effects,  pay  unto  the  proper  hands  of  his  daughter-in-law 

purchaser  to  Agnes  the  sum  of  130£,  to  and  for  her  own  sole  use  and 

^1^     ^  benefit,  which  he  desired  might  be  paid  to  her,  her  exe- 

The  condi-  cutors,  or  administrators,  free  of  l^acy  duty ;  then  to  pay 

tionsofsalepro-  /*  «  ^     ^         ft  »    .^ 

Tided  that  all  One  annuity  of  1 501  into  the  proper  hands  of  his  said  wife 
tiic^tie'^-  -^^  during  her  natural  life,  for  her  own  proper  use  and 
closed  by  the     benefit;  and  he  declared  his  will  to  be  that  such  annuity 

abstract,  not  ,     ^  •' 

taken  within  a  should  be  pud  into  the  proper  hands  of  the  said  AUce, 
after  deUveryof  fi^m  time  to  time  as  the  same  should  become  due,  and 
^  P^^^  ***  *®  "^"^^  should  not  be  received  by  anticipation, 
shoaid  be  and  that  she  should  not  be  at  liberty  either  to  ruse  any 

deemed  to  be  ,  ,  *^ 

wai?ed:~Hei<f,  money  ou  sccurity  thereof,  or  in  any  manner  to  dispose 
for  objMtini^  ^^  ^®  same,  and  if  she  should  so  do,  such  annuity  should 
^^  "^ted  fro  ™n^^"^tely  thereafter  cease  and  be  no  longer  payable. 
the  time  of  the  And  upon  further  trust,  by  and  out  of  the  monies 
imperfect  ab-  to  arise  from  die  sale  of  his  said  estate  at  PresUniy  and 
tS'purc^lJ^*  odier  effects  which  should  come  to  the  hands  of  his  said 

was  not  pre- 
cluded from  taking  an  objection  which  arose  out  of  evidence  called  for  before  the  expiration 
of  the  time  fixed. 

The  sale  took  place  under  a  decree.  The  abstract  stated  that  the  person,  at  whose  death 
the  sale  was  to  be  made,  proved  the  will  of  the  testator,  but  it  did  not  state  the  pleadings 
in  the  cause,  or  whether  that  person  was  living  or  dead :  — HM^  that  this  was  not  a  suffi- 
ciently distinct  intimation  to  the  purchaser  that  the  time  of  sale  had,  without  any  sufficient 
ground,  been  anticipated. 
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trosteesy  (as  follows),  ''to  pay  one  annuity  or  dear  yearly 
sam  of  50/.,  during  the  natural  life  of  my  said  wife  ABee, 
into  the  proper  hands  of  my  youngest  daughter  Anne 
(now  the  wife  of  Jcanes  Laws),  for  her  own  proper  use 
and  benefit"  And  the  testator  directed  that  so  soon 
after  the  decease  of  his  wife  AUce  as  conveniently  might 
be,  his  said  trustees  should^  either  by  public  auction  or 
private  contract^  as  they  should  deem  most  expedient^ 
seQ  and  dispose  of  his  freehold  estates  situate  in  Queen-- 
street  and  Charlee-^treet  aforesaid,  for  the  best  prices 
that  could  be  reasonably  obtained  for  the  same^  and  out 
of  the  proceeds  arising  from  such  sale,  pay  into  the  pro- 
per hands  of  his  said  daughter  Anne  the  sum  of  5Q0Ly  to 
and  for  her  own  sole  use  and  benefit  absolutely ;  and  he 
directed  that  the  residue  of  his  property  should  be  held 
by  his  trustees,  upon  trust  to  be  divided  into  six  equal 
parts,  one  part  thereof  for  his  daughter  Jane  wife  of  J. 
Damesy  one  other  part  thereof  in  trust  for  Sarah  Dames 
widow,  one  other  part  thereof  in  trust  for  Harriet  the  wife 
of  J.  Simpson,  one  other  part  thereof  in  trust  for  EHza, 
the  wife  of  fF.  Pugh, — which  last-mentioned  sixth  share 
he  directed  should  be  invested  by  his  trustees,  and  the 
dividends  and  interest  paid  into  the  proper  hands  of  his 
said  daughter  EUza,  whose  receipt  alone  notwithstanding 
her  coverture  should  be  a  sufficient  discharge  for  the 
same;  provided  that  if  his  said'trustees  should  see  occasion 
they  should  be  at  liberty,  at  any  time  during  the  life- 
time of  his  said  daughter  jEZtra,  to  transfer  any  portion 
of  the  bequest  made  in  her  favour,  not  exceeding  one- 
half  part  thereof,  for  her  immediate  use,  and  in  that  case 
her  receipt  alone  should  be  a  sufficient  discharge  to  them 
for  the  same,  notwithstanding  her  coverture,  and  that 
such  remaining  moiety  should  remain  vested  in  his  trus- 
teeSj  in  trust  for  her,  and  be  subject  to  such  disposition 
as  she  should  by  her  la^t  will  and  testament  direct  and 
appoint  notwithstanding  her   present  or  any  future 


1842. 
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covertttre^  and  in  default  of  appointment  the  same  to  be 
equally  divided  as  therein  mentioned, — and  one  other 
part  thereof  in  trust,  for  his  said  daughter  Anne.  And 
he  declared  that  the  respective  receipts  of  such  of  them 
as  should  be  married  should  be  a  sufficient  discharge,  al- 
though under  coverture.  And  the  testator  appointed 
AKee  his  wife,  and  the  said  three  trustees,  his  executrix 
and  executors.  The  testator  died  soon  after  the  date  of 
his  will,  leaving  his  wife  AKce  surviving  him ;  and  his 
will  was  proved  by  AKce  the  widow,  and  James  Laws. 


The  bill  was  filed  in  January,  1839,  by  some  of  the 
persons  beneficially  interested  in  the  residuary  estate  of 
the  testator,  against  the  executrix  and  executor,  and  the 
other  residuary  l^atees,  and  prayed  the  usual  accounts 
of  the  real  and  personal  estate,  and  that  the  trusts  of  the 
will  might  be  executed  under  the  direction  of  the  Court 

By  the  decree,  made  the  14th  of  December,  1841,  it 
was  declared,  that  the  trusts  of  the  will  ought  to  be  per- 
formed and  carried  into  execution.  An  inquiry  was 
directed  of  what  lands  and  hereditaments,  and  what  es- 
tate therein  the  testator  had  at  the  date  of  his  will,  and 
of  his  death ;  and  it  was  ordered  that  the  real  estate,  of 
which  the  testator  was  seised  at  die  date  of  his  will,  and 
at  the  time  of  his  death,  or  such  parts  thereof  as  then 
remained  unsold,  should  be  sold  with  the  approbation  of 
the  Master. 


Under  this  decree,  the  estates  in  Q^eei^^treet  and 
Charles^streei  were  put  up  to  sale  in  January,  1842, 
upon  printed  conditions;  and  fF.  Hems  became  the 
purchaser.  By  the  8th  condition  of  sale,  the  pur- 
chaser was  within  twenty-one  days  next  after  the  de- 
livery of  the  abstract,  to  deliver  to  the  vendor's  solicitors 
a  statement  in  writing  of  such  objections  to  the  title 
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diBdofled  by  the  abstract  as  he  should  be  advised  to 
take,  and  eveiy  objection  not  so  taken,  and  communi- 
cated within  such  period,  should  be  deemed  waived. 

The  report  of  the  purchase  was  made  and  confirmed. 
The  abstract  was  delivered  to  the  purchaser's  solicitors 
on  the  1st  of  March.  This  abstract  did  not  contain  any 
statement  of  the  pleadings  in  the  cause,  but  stated, 
amongst  other  instruments,  the  will  of  the  testator,  and 
contained  in  a  short  line  at  the  foot  of  the  wiU,  as  part 
of  the  abstract  relating  to  that  instrument,  these  words: — 

"  Will  proved  in  the  Prerogative  Court  of  Canter- 
bury, the  24th  of  June,  1831,  by  said  Alice  Christie, 
James  Simpson,  and  James  Laws ;  sdd  Tlunnas  Bayley 
having  renounced  probate*** 

The  purchaser's  counsel  in  advising  on  die  title  said,— 
<'  It  should  be  ascertained  by  a  brief  of  the  pleadings, 
that  all  proper  parties  are  before  the  Court."  The  ob- 
jections to  the  title,  not  including  any  objection  on  the 
ground  of  the  sale  having  been  made  during  the  life  of 
the  widow,  were  delivered  on  the  22nd  of  March :  and 
in  answer  to  the  observation  referred  to,  the  vendors' 
solicitorB,  on  the  5th  of  April,  wrote, — **  A  brief  of  the 
pleadings  can  at  any  time  be  seen  at  our  oJSce."  About 
the  21st  of  April,  the  purchaser's  counsel  gave  this  fur- 
ther opinion.  ^  Upon  procuring  a  brief  of  the  plead- 
ings^ I  do  not  find  that  any  cause  is  shewn  for  decreeing 
a  sale  before  the  time  fixed  by  the  testator's  will, — ^his 
widow's  death.  Probably  it  would  appear  by  the  de- 
cree, the  Court  having  power  to  decree  a  sale  for  pay- 
ment of  all  debts.  It  also  appears  that  two  of  the  trus- 
tees of  the  will  have  disclaimed,  and  that  one  of  those 
two  is  dead,  though  the  facts  ai?e  not  noticed  in  the  ab- 
stract"   The  purchaser  ultimately  insisting  upon  the  ob- 


1842. 


statement. 


44  CASES  IN  CHANCERY. 

1842  jection  that  the  decree  for  Bale  was  premature,  the 
question  was  submitted  to  the  Court  by  motion,  on  be- 
half of  the  vendors,  that  the  purchaser  should  pay  his 
purchase-money  into  Court,  and  on  behalf  of  the  pur- 
SMemtnt.  chaser,  that  he  might  be  discharged  from  his  pur- 
chase. 


Argument  Mr.  Sharpcy  for  the  vendors,  argued  first,  that  the  pur- 
chaser was  precluded  by  the  8th  condition,  when  more 
than  twenty-one  days  had  elapsed  lafler  the  delivery  of 
the  abstract,  from  taking  the  objection  as  to  the  time  of 
sale.  The  abstract  had  contained  all  the  facts  upon 
which  the  state  of  the  title  might  have  been  known.  It 
appeared  that  the  widow  had  proved  the  will ;  and  no 
mention  was  made  of  her  deatL  It  was  not  the  prac- 
tice to  state  in  the  abstract  that  parties  interested  in  the 
estate  were  still  alive :  their  existence  was  assumed,  un- 
less the  contrary  was  stated.  Secondly,  the  decree  for 
sale,  was  made  in  a  suit  in  which  the  widow  was  a 
party,  with  her  consent  The  Court  must  be  presumed 
to  have  been  satisfied  that  it  was  for  the  benefit  of  the 
infants  that  the  estate  should  be  sold :  the  circumstance 
that  there  was  no  inquiry  whether  it  was  for  their 
benefit,  does  not  impair  the  presumption,  for  the  Court 
may  be  satisfied  of  the  fact  without  inquiry,  which  is 
only  one  mode  of  deriving  information.  The  property 
consisted  of  houses,  and  may  be  deteriorated,  but  is 
not  likely  to  be  improved.  An  erroneous  conclusion  in 
fact,  if  it  were  so,  may  be  occasion  for  appeal,  but  is 
not  error  in  the  decree. 

Mr.  Dunuy  for  the  purchaser. — The  8th  condition  did 
not  apply,  for  the  abstract  was  not  complete  even  at  the 
time  when  the  objection  was  taken,  which  was  dis- 
covered not  from  the  abstract,  but  from  a  different  docu- 
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ment — ^the  brief  in  the  caufle.  Tanner  v.  Smith  (a) ; 
Hoison  y.  Bell  (ft) ;  Dolby  v.  PvUen  (c).  Any  infant, 
interested  in  the  estate^  mighty  on  attaining  twenty-one, 
procore  the  cause  to  be  reheard,  and  displace  the  de- 
cree. 
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Vicb-Chancellor  : — 

The  vendors  in  this  case  contend,  first,  that  the  objec- 
tion taken  by  the  purchaser  to  the  title  is  not  tenable,  for 
they  say  the  Court  may  anticipate  the  time  of  sale 
directed  by  a  will,  where  it  is  for  the  benefit  of  the  pai^ 
ties  interested  (although  they  may  be  infants),  that  an 
earlier  sale  should  take  place  than  the  testator  has  pre- 
scribed ;  and  therefore,  that  a  sale  in  the  lifetime  of  the 
widow  is  not  error  in  the  decree.  Secondly,  that  the 
facts  upon  which  the  present  objection  is  founded  appear 
sufficiently  upon  the  abstract,  and  that  the  purchaser  is 
now  precluded  by  the  8th  condition  of  sale  from  taking 
the  objection. 

The  purchaser,  on  the  other  hand,  alleges — First,  that 
the  objection  is  fatal  to  the  title,  or  at  all  events,  that 
the  title  is  one  which  a  Court  of  Equity  will  not  compel 
a  purchaser  to  take ;  secondly,  that  the  facts  raising  the 
objection  were  not  sufficiently  disclosed  upon  the  abstract; 
and,  thirdly,  that  the  twenty-one  days  mentioned  in  the 
8th  condition  are  to  be  computed  from  the  day  when  a 
perfect  abstract  was  delivered:  Hobsan  v.  BeU;  and  he 
inmsts  that  the  abstract  first  delivered  was  imperfect; 
that  his  objection  was  taken  within  the  twenty-one 
days ;  and,  in  fact,  that  the  abstract  is  not  yet  perfect. 

Upon  the  principal  question,  I  am  of  opinion,  that  the 
(a)  10  Sim.  410.       (6)  2  Beav.  17.       (c)  1  R.  &  Myl.  296. 
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sale  in  the  Ufetimeof  the  widow  crentes  such  a  defect  in 
the  tiile^  that  a  Conrt  of  Equity  ought  not  to  compel  a 
purchaser  to  accept  it  In  order  to  justify  that  opinimif 
I  need  not  deny  the  power  of  the  Court  in  any  possible 
case  to  anticipate  the  time  prescribed  in  a  will  for 
selling  an  infant's  estate.  All  that  I  need  say  is,  that  a 
decree  anticipating  the  sale  of  the  estate  is  a  departure 
from  the  trusts  of  the  will ;  and  that  a  case  should  be 
made  for  the  exercise  of  such  an  extraordinary  power, 
lliat  case  must  be  made  either  upon  the  pleadings,  or 
upon  a  reference  to  the  Master,  or  some  other  proceeding 
informing  the  Court  of  the  case,  which  is  relied  upon  as 
calling  for  so  unusual  an  act.  It  has  not  been  suggested 
at  the  bar  that  the  decree  can  be  supported  upon  the 
ground  that  the  debts  of  the  testator  require  the  sale. 
The  trustees  therefore  could  not  have  made  a  good  title 
to  the  estate;  and  in  the  absence  of  special  circum- 
stances, the  Court,  as  a  general  proposition,  does  nothing 
more  than  the  trustees  might  have  done  in  the  due  exe- 
cution of  the  express  trusts  of  the  wilL  This  bill  asks 
the  execution  of  the  trusts  of  the  will  as  they  are  set  out 
in  the  pleadings ;  no  case  for  departure  from  those  trusts 
is  made ;  and  it  is  impossible  to  read  the  decree  without 
seeing  that  the  Court  intended  to  do  nothing  more  than 
execute  the  trusts  of  the  wilL  It  directs  the  trusts  of 
the  will  to  be  performed,  and  the  Master  to  sell  such,  if 
any,  of  the  testator's  estates  as  then  remained  unsold. 
If  any  of  the  infant  Defendants  were  now  to  rehear  the 
cause,  I  cannot  doubt  but  that  the  Court  would  alter 
the  decree,  unless  a  case  were  made  as  the  result  of 
future  inquiry  or  evidence  to  justify  the  Court  in  renew- 
ing the  existing  decree  for  sale. 


Then  has  the  purchaser  accepted  this  defective  tide 
according  to  the  construction  of  the  8th  condition,  so  as 
to  preclude  himself  from  taking  the  objection  to  it, 
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by  the  expiration  of  the  twenty-one  days  there  men-         1842. 
tioned? 


Now  the  first  observation  is: — The  abstract  does 
not  contain  the  pleadings  in  the  cause:  the  pleadings  *'^'"'^^- 
were  called  for  by  the  purchaser's  counsel  on  the  I2th 
of  March,  before  the  expration  of  the  twenty-one 
days ;  and  on  the  5th  of  April,  after  the  expiration  of 
that  time,  the  vendors'  solicitors  tender  the  brief  for  in- 
spection at  their  office.  If  it  has  in  truth  been  out  of 
the  inspection  of  these  pleadings  that  the  objection  has 
arisen,  it  would  be  impossible  for  the  vendors  success- 
fully to  contend  that  it  was  not  competent  to  the  pur^ 
chaser,  after  the  twenty-one  days,  to  insist  upon  an 
objection  to  the  [title  arising  out  of  the  inspection  of  a 
document  which  had  been  called  for  within  that  time. 
But  this  is  the  state  of  the  case  between  the  parties, 
unless  the  contents  of  the  abstract  are  such  as  to  deprive 
the  purchaser  of  any  argument  founded  upon  the  differ- 
ence of  the  information  disclosed  by  the  pleadings  and 
that  disclosed  by  the  abstract.  In  considering  this,  I 
must  have  regard  to  the  prindples  of  the  Court  as  ex- 
plained by  the  Master  of  the  Bolls  in  Burrauffhs  v. 
Oakley  (a).  The  Court  must  anxiously  protect  the  pur- 
chaser. The  question  must  be  whether  as  a  conclusion 
offset  the  Court  is  satisfied  the  purchaser  intended  to 
waive,  and  has  waived  his  right  to  object  to  this  defect 
in  the  title.  And  in  a  question  between  the  purchaser 
and  vendors  only,  I  cannot  hold  that  he  has  done  so  un- 
less the  contents  of  the  abstract  are  such  as  dearly  to 
raise  the  present  objection.  If  the  purchase  had  been 
completed,  it  would  undoubtedly  have  been  difficult  for 
the  purchaser  in  a  contest  with  a  stranger,  to  have  con- 
tended with  effecl^  that  the  statement  in  the  abstract, 
of  the  will  having  been  proved  by  AUce  Christie  and 

(a)  3  Swans.  159. 
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JLotM,  did  not  affect  him  with  notice  that  ^Ifibf  the  tenant 
for  life  survived  the  testator,  and  with  all  the  conae- 
quencea  resulting  from  such  notice.  But  the  statement 
is  not  inconsistent  with  the  supposition,  that  a  good  title 
might  be  made  notwithstanding  the  widow  was  living. 
The  suggestion  on  the  remarks  upon  the  abstract,  and  the 
argument  ofthe  vendors  at  the barBhewthiB(a).  Ifthelact 
that  tiie  widow  survived  the  testator  and  is  still  living, 
was  absolutely  inconsistent  with  the  decree  being  right, 
the  argument  in  fieivour  of  a  waiver  would  be  far  stronger 
than  it  is.  It  was  by  tiie  pleadings,  and  only  by  the 
pleadings,  that  tiie  defect  in  the  tide  really  appeared. 
But  in  truth  the  abstract  does  not  state  that  the  widow 
survived  the  testator,  except  inddentally  in  stating  ano- 
ther fact, — the  probate  of  the  wiU;  and  the  decree  as 
abstracted  purports  duly  to  carry  into  effect,  not  to  vary, 
the  trusts  of  the  will  as  expressed  therein.  In  these 
circumstances,  and  looking  at  the  evidence  before  me, 
I  think  myself  bound  to  hold,  in  a  question  between  the 
vendors  and  purchaser  before  conveyance,  that  the  ab- 
stract does  not  so  point  to  the  facts  out  of  which  the 
present  objection  arises,  that  I  can  consider  the  pur- 
chaser as  having  waived  it  The  abstract  itself  did  not 
raise  the  objection,  and  if  it  did,  the  objection  is  esta- 
blished by  the  evidence  which  the  purchaser  called  for 
before  the  twenty-one  days  expired. 


Ike.  22. 


The  cause  came  on  for  further  directions.  The  only 
material  question  was,  whether  the  gift  of  the  annuity 
to  the  testator's  daughter  Anne  (&),  created  a  trust  for 
her  separate  use. 


Argument.        Mr.  Sharpe  and  Mr.  R0U9  for  the  Plaintiffs,  relied  on 
(a)  Supra,  pp.  43»  44.  (h)  Supra,  p.  41. 


Argumini» 
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Tjfkr  Y.  Lake  {a),  as  an  authority  that  th6  annuity  did         1842. 
not  Test  in  the  daughter  to  her  separate  use. 

Mr.  SimphxMoni  for  Armey  the  daughter,  contended 
that  a  series  of  decisions,  anterior  to  Tyler  v.  Lahe^ 
had  established  that  words  of  equivalent  import  to  the 
words  of  this  bequest  were  suffident  to  create  a  separate 
use;  andthatT^&ry.ZxiA^  was  distinguishable,  because 
the  use  of  similar  words  of  gift  to  a  son  (&)  shewed 
that  the  testatrix  had  not  any  special  intention  to  ex- 
clude the  husband  of  the  daughter. 


Yicb-Chancellob  : 


Judffmeni. 


The. case  of  Tykr  v.  Lake{c)  was  an  appeal  irom  Thetostator 
the  Vtce^-Chancelhr,  who  held  that  words  very  nearly  nuitrtobepiid 
similar  to  the  words  of  this  gift  had  not  the  effect  of  ^^^^' 
creating  a  separate  interest  in  the  wife.    "Lord  Broufffuzm  luiwiu,  into 

tbc  proper 

said  that,  '^  If  a  suffident  strength  of  negative  words  is  lumdi  of  his 
not  to  be  found  in  the  yiji  or  Umitationy  you  are  not  thewifeof £., 
allowed  to  fish  about  for  indications  of  intention  from  for  i^^*  own 

proper  use  and 

other  parts  of  the  instrument,^ — and  his  Lordship  refers  benefit:— fi*w, 
to  a  case  ot  Stanton  v.  HaU  (a),  where  he  says  the  same  a  tnut  for  the 
prindple  was  acted  upon.     And  Lord  Cottenhamy  in  Se^n^S^r 
the   subsequent  case  of  Massey  v.  Parker  (e),  which, 
though  afterwards  reversed  by  himself  on  one  point,  re- 
mains untouched  on  this,  says: — ''The  cases  require 
very  distinct  and  unequivocal  expressions  to  create  a 
separate  interest  in  the  wife.  In  T\flery.  Lake,  the  Lord 
Chancellor  says,  that  the  husbana  is  not  to  be  exduded 
except  by  words  which  leave  no  doubt  of  the  intention, 
and  of  the  principle  the  case  of  Tyler  v.  Lake,  which 
is  also  reported  before  the  Vice-Chancellor  (/),  and  the 

(a)  2  R.  &  Myl.  183.  (d)  Id.  175. 

ib)  Id.  184.  (e)  2  Myl.  &  K.  174. 

(e)  Id.  18a.  (/)  4  Sim.  144. 

VOL.    U.  E  H.  W. 
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case  of  Sianion  v.  HaB,  aflbrd  strong  iUustration.  In 
neither  of  these  cases  did  the  claim  of  the  wife  prevail ; 
although  in  Stanton  y.  HaU,  the  whole  machinery  of  the 
instrument  proved  that  such  must  have  been  the  inten- 
tion,  but  the  required  words  of  exclusion  were  wanting; 
and  in  lyier  v.  Lake^  the  trustees  were  directed  to  pay 
the  shares  of  the  trust  fund,  into  the  proper  hands  of  the 
married  women,  to  and  for  their  own  use  and  benefit, 
and  if  they  should  be  dead  to  pay  the  same  to  their 
husbands."  Now,  without  presuming  to  question  these 
dicta,  I  confess  I  do  not  understand  how  far  either 
Lord  Brougham  or  Lord  Cottenham  meant  to  say  the 
rule  in  these  cases  goes.  I  take  the  rule  to  be  uni- 
versal, that  nobody  can  entitle  himself  to  an  interest 
under  a  written  instrument,  unless  he  can  make  out 
that  he  is  entitled  to  the  interest  he  claims  by  the  words 
of  that  instrument ;  and  where  the  Court,  by  what  is 
called  implication,  as  distinguished  from  express  gift, 
^ves  property  to  a  claimant,  it  does  not  by  so  doing 
contravene  the  rule  that  an  unequivocal  intention  to 
^ve  must  be  found  in  the  instrument  itself  (a).  Now 
if  the  cases  of  Tyler  v.  Lahe^  Stanton  v.  HaU,  and 
Massey  v.  Parker,  are  to  be  tmderstood  as  laying  down 
the  rule,  that  in  these  particular  cases  of  the  marital 
right  there  must  be  negative  words  in  the  words  of 
HmiteUion, — certainly  the  marital  right  is  protected  by 
stricter  rules  than  are  applicable,  at  the  present  day,  to 
any  other  right  of  property;  for,  with  the  exception 
of  a  few  technical  words,  (the  words  "  heir  "  or  "  ex- 
change," for  example,  hi  a  deed),  courts  of  justice  inva- 
riably affirm  the  proposition,  that  an  intended  gift  shall 
take  effect,  provided  the  Court  can  find  in  the  instru- 
ment a  declared  intention  to  give,  although  the  simple 
words  of  limitation,  unaided  by  implication  arising  out 


(a)  See  AneaMier  v.  Mayer^  1  Bro.  C  C.  460—462. 
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of  other  parte  of  the  inBtrument,  might  leave  the  inten- 
tion uncertain.  I  do  not  know  whether  the  learned 
Judges  meant  to  go  the  length  of  saying,  that  the  words 
of  limitation  themselves  must,  in  this  particular  case, 
be  absolutely  unequivocal;  but  the  authorities  referred 
to  place  me  in  this  situation, — ^that  I  must  construe  the 
will  in  this  case  with  the  utmost  strictness.  If  strict- 
ness of  construction  is  to  be  relaxed,  in  a  case  of  this 
class,  it  must  be  by  a  higher  authority  than  mine. 


1842. 


Judgmeni* 


With  regard  to  the  case  of  Tyler  v.  Lake,  I  presume 
to  say  it  might  well  be  supported  without  furnishing  a 
necessaiy  rule  for  the  present  case.  The  trust  was  to 
pay  the  proceeds  of  real  estate  into  the  proper  hands  of 
a  married  w(»nan  for  her  own  use  and  benefit.  And  in 
certain  events  similar  expressions  were  used,  declaring 
trusts  in  fitvour  of  male  persons.  The  direction  to  pay 
into  the  proper  hands  of  the  lady  left  untouched  the 
marital  right  to  the  money  when  in  her  hands,  and  it 
was  previously  settled  that  the  word  ^'own^  will  not  create 
a  separate  interest  in  the  wife :  coupling  this  with  the 
gift  in  the  very  same  words  to  a  male,  the  Vice^Chan- 
cellar  held  that  a  separate  use  was  not  created.  Lord 
Brmighaniy  however,  did  not  form  his  judgment  upon 
the  same  reasoning.  He  took  a  broader  ground — after 
enforcing  the  necessity  of  finding  direct  words  of  exclu- 
sion, he  said,  that  the  word  ''proper"  is  the  Latin 
form  of  the  word  ''  own,''  and  therefore  payment  into 
her  proper  hands  signifies  the  same  thing,  as  into  her 
**  own"  hands,  and  her  "  own  "  has  no  exclusive  mean- 
ing, and  upon  that  ground  alone  he  determined  that  the 
gift  in  that  case  was  not  a  gift  for  the  wife's  separate 
use.  Now  the  present  case  is,  in  one  respect,  distin- 
guishabfe  from  TyUr  v.  Lake,  for  the  word  ** proper" 
is  repeated  in  describing  in  what  manner  the  wife  is  to 
hold  and  enjoy  the  property;  and  reported  cases  of  great 

e2 
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authority  certainly  take  a  distinction,  where  there  ia  a 
simple  direction  that  a  woman  shoold  receive,  and  where 
to  that  direction  is  superadded  a  direction,  as  to  the 
manner  in  which  she  is  to  hold  and  enjoy  the  property. 
In  TyrreOy.  Hope  {a),  there  was  an  agreement  that  the 
wife  should  enjoy  and  receive  the  issues  and  profits: 
that  is  the  mere  legal  consequence  of  the  reodpt  of  the 
money  by  her;  yet  in  that  case  the  direction  that  she 
should  enjoy  was  held  to  create  a  separate  use.  In 
Prichard  v.  Ames  {b\  a  like  decree  was  made  upon  a 
similar  ground;  and  in  Atcherleyv.  Veman(e),  to  the 
words  '^  to  be  by  her  laid  out  in  what  she  shall  think 
fit,"  the  same  construction  was  applied.  The  gift  in 
MargetU  v.  Baninger  (d)  was  "for  her  own  use  and  be- 
nefit, independenibf  of  any  other  person,"  which  was  held 
to  exclude  the  husband  fFardk  v.  Claxton{e)  seems 
to  be  the  case  of  a  gift  to  the  separate  use  of  the  wife 
within  those  cases;  but  the  Vice-ChanceUor  said  that 
the  direction  to  apply  the  ftmd  for  the  maintenance  of 
her  children  as  well  as  herself,  prevented  the  case  from 
being  brought  witiiin  the  language  of  the  authorities  (f). 
It  was  these  cases,  and  the  very  strong  expressions  in 
the  case  before  me,  shewing  that  this  was  meant  to  be  a 
gift  to  the  separate  use  of  the  females,  that  led  me  to 
look  into  the  authorities. 


Admitting,  then,  that  a  direction  to  pay  into  the  pro- 
per hands  of  a  woman  would  not  be  a  gift  to  her  separate 
use,  and  that  I  am  only  to  try  whetiier  the  superadded 
words  are  to  have  any  efiect;  the  first  thing  which, 
independentiy  of  autiiority,  I  should  have  to  con- 
sider is,  the  meaning  of  the  word  "proper,'*  according 


(a)  2  Atk.  561. 
(ft)  1  T.  R.  222. 
(e)  10  Mod.  518. 
(d)  7  Sim.  482. 


(e)  9  Sim.  524.     • 
if)  See  Kirk  y.Paulin,  7  Yin. 
Abr.  96,  pi.  43. 
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to  the  orffinary  use  of  the  English  language.  Now  the 
word  **  proper  "  is  defined  as  meaning  **  peculiar^" — "  not 
belonging  to  other  persons," — "  not  common  to  other  per- 
sons." And  the  ordinary  rule  of  construction  is  to  give, 
where  it  is  possible,  some  effect  to  all  the  words.  Now, 
i^  in  Margetts  y.  Barrir^er,  a  declaration,  that  the  pro- 
perty was  to  be  held  by  the  lady  "  independently  of  any 
other  person,"  created  a  separate  use,  it  is  difficult  to 
see  why  the  same  effect  should  not  be  given  to  a  direc- 
tion (superadded  to  the  direction  to  pay  into  her  hands) 
that  she  shall  hold  it, — for  her  **  peculiar  use," — so  as 
not  to  belong  to  any  other, — or  so  as  not  to  be  enjoyed 
by  others  "in  common"  with  her.  If  the  words  are 
to  have  any  operation,  they  must  make  it  a  gift  to 
her  separate  use,  as  in  MargetU  v.  Barrmger^  and  other 
cases.  Lord  Brougham^  however,  rejecting  or  not 
relying  upon  the  Vtce-ChanceUor^s  reasoning,  goes  (I 
might  almost  say)  out  of  his  way  to  decide  that  the 
word  '^ proper"  is  mere  repetition  or  surplusage,  and 
means  nothing  more  than  "own,"  overruling  a  deci- 
sion in  which  Lord  Alvanley  (a)  held,  that  the  use  of 
the  word  "proper"  would  create  a  separate  use.  And 
I  cannot,  in  the  face  of  a  decision  of  Lord  Brovghamj 
so  recently  given,  and  the  remarks  of  Lord  Cottenkam 
on  the  same  point,  act  on  any  impression  of  my  own  as 
to  the  word  "  proper,"  when  applied  as  in  this  case. 


1842. 


Judgment,- 


Some  observations  were  made  on  the  language  in 
other  parts  of  this  will ;  and  it  is  remarkable  that,  though 
the  testator  creates  separate  interests  in  several  in- 
stances, he  adopts,  in  almost  every  case,  a  different  set 
of  words  for  doing  so.  And  it  may  also  be  observed, 
that,  in  ^ving  legacies  to  persons  who  are  widows,  he 
gives  them  to  the  sole  use  of  the  widows.      The 


(a)  Hartleys.  Hurle,  5  Ves.  545. 


54 


CASES  IN  CHANCEEY. 


1842. 


Jfmifmmi* 


case  ifl  open  to  the  obaeiraiioa  which  Ix»d  Bnmgham 
makes  in  Tyler  v.  Lakty  that  one  cannot  help  seeing 
that  the  testator  did  not  know  the  meaning  of  the 
words  he  was  oong.  Althon^  with  a  strong  opinion 
that  I  dedde  this  case  against  the  real  intention  of  the 
testator,  mydeoidon  most  be  governed  by  that  in  Tyler 
T.  Lake. 


nth  and  14a 

Thetertitriz 
gave  the  midae 
of  her  rati  and 
penonal  oUte 
cquaDy  between 
her  brother,  her 
■iflter,  and  her 
"  nrahew  W., 
and  E.hia 
wife,"  (E. 
being  the 
niece  of  the 
testatrix):  — 
Held,  that  tiM 
hnabandand 
wife  took  one 
ahareeach,  and 
not  merely  one 
ahare  between 


SMemeni. 


WARRINGTON  v.  WARRINGTON. 

X  HE  question  was,  whether,  under  the  will  of  JESza- 
beth  Warrmytan,  made  in  1840,  the  defendants,  WiOiam 
Henryy  and  Emma  his  wife,  the  nephew  and  nieoe  of 
the  testatrix,  took  one  share,  or  two  shares,  of  the  resi- 
duary estate.  The  only  material  passage  in  the  will 
was  as  follows: — 

**  My  share  of  the  estate  called  C^ium,  in  the  county 
oi  Moniyamery,  and  all  other  my  real  and  personal  estate, 
with  the  exception  of  Carlton  Lodye,  and  that  I  leaye 
to  my  dear  niece  and  nephew,  Emma  and  WUHam  Henry 
Warrinytany  having  but  one  half  of  that  house  and  gar- 
den; and  all  other  my  real  and  personal  estate  and  pro- 
perty in  the  joint-stock  bank  called  Glaucesiershire  and 
Cheltenham  Banky  with  aU  the  rest,  residue,  and  remainder 
of  my  trust  estate  and  property  whatever  and  wherever 
not  herein  disposed  of,  I  leave  equally  between  my  bro- 
ther ThamhiU  fVarrinyton,  my  sister  Anne  Van  Car* 
landt,  widow,  my  nephew,  WUUam  Henry  Warrinyton^ 
and  Emma  his  wife,  their  heirs  and  assigns,  never- 
theless subject  to  any  bequest  and  l^acy  herein  men- 
tioned.*' 
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Mr.  Sharpe,  and  Mr.  Berrey,  for  the  Plaintiff.  vj!^^ 

The  rule  in  joint-tenancy  is  thus  stated  by  Littleton:—  ^*»»w«~" 
**  K  a  joynt-estate  be  made  of  land  to  a  husband  and  WximnfOTow . 
wife,  and  to  a  third  person,  in  this  case  the  husband  and 
wife  have  in  law^  in  their  right*  but  the  moiety.  And 
the  cause  is,  for  that  the  husband  and  wife  are  but  one 
person  in  law ;  and  are  in  like  case  as  if  an  estate  be 
made  to  two  joyntenants,  where  the  one  hath,  by  force 
of  the  joynture,  the  one  moiety,  and  the  other,  the  other 
moiety.  In  the  same  manner  it  is,  where  an  estate  is 
made  to  the  husband  and  wife  and  to  two  other  men ;  in 
this  case  the  husband  and  wife  have  but  the  third  part, 
and  the  other  two  men,  the  other  two  parts ''(a). 
Bricher  y.  WhaUey  (6);  Anan.^  Skin,  (c);  Cfreen  d.  Cfrew 
V.  Kinff  {d) ;  Back  v.  Andrews  (e) ;  Doe  d.  Freestone  v. 
Parratt{f);Boper,Tr.  Husband  and  Wife  {ff).  There  is 
no  reason  in  the  nature  of  a  tenancy  in  common,  for  ap- 
plying a  different  rule  in  this  reqpect  from  that  which 
18  applied  in  joint-tenancy. 

Mr.  Leunuj  for  the  defendant  Anne  Van  CorUmdt, 

Mr.  Pumis  and  Mr.  ToUer,  for  the  defendants  Wil" 
Uam  Henry  Warrington,  and  Emma  his  wife. 

The  case  of  Bricker  v.  WhaJley  turned  on  the  pecu- 
liarity of  expression  by  which  the  husband  and  wife 
were  separated  in  the  g^  by  the  conjunction  **  and  ** 
firom  the  other  persons — ^'to  B.,  C,  and  D.,  and  the 


(a)  Sect.  291.  (d)  2  W.  Bl.  211. 

(6)  1  Vera.  233 \  S.C.\  Vin.         (e)  2  Vera.  120 ;  S.  C.  Prec. 

Ab.  p.  154,  tit  Baron  and  Feme,  Cha.  1. 
(M.a.),pl.9.  (/)  5T.  R.652. 

(e)  Skin.  182  ;  S.C.A  Vin.         (g)  Vol.  1,  ch.  2,  p.  51. 
Ab.p.  154,  pi.  10. 
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Wabbinoton 

Warrington. 

Arpiment. 


wife  of  D."  In  the  cdmple  case  of  a  devise  to  a  husband 
and  wife^  and  a  third  person  equaUy,  Paphanif  C.  J.,  is 
reported  to  have  laid  it  down  that  they  were  tenants  in 
common,  inasmuch  (quia)  as  they  took  every  one  of  them 
a  third  part:  Lewin  v.  Cox  (a).  In  the  Attamey^General 
V.  BacchiL8(b)y  a  residuary  bequest  to  a  husband  and  wife 
was  treated  as  a  gift  to  two  persons,  and  the  l^acy  duty 
distinguished  accordingly.    IVatkms  on  Conoeyancmg  (e). 


Vicb-Chancellor: — 

Judgm^ni.  I  cannot  ooncur  in  the  argument  that  the  quantity  of 

the  interest  to  be  taken  by  the  husband  and  wife  in  this 
residuary  gift  depends  upon  the  question  whether 
the  gift  creates  a  joint-tenancy  or  a  tenancy  in  common. 
The  quantity  of  land  which  the  husband  and  wife  take, 
.under  a  devise  like  that  before  me,  is  a  different  ques- 
tion from  that  of  the  manner  in  which  they  take  it. 
They  may  take  their  shares  by  entireties,  and  not  by 
moieties  as  between  themselves;  but  this  l^al  result, 
as  between  the  husband  and  wife,  cannot  affect  the 
amotmt  of  the  ^ft,  as  between  them  and  third  per- 
sons. The  number  of  shares  into  which  the  residue 
is  divided  must  be  determined  by  counting  the  l^a- 
tees,  among  whom  it  is  equally  given.  It  may  be 
observed,  that  Littleton^  in  stating  the  rule  which  has 
been  referred  to,  always  illustrates  it  by  placing  the 
husband  and  wife  as  the  first  parties  to  whom  the  estate 
is  made ;  and  in  Bricker  v.  fVhaUey,  the  occurrence  of 
the  word  ^^and^'  before  the  names  of  the  husband  and 
wife  is  adverted  to  by  the  Lord  Keeper.  The  drcum- 
stances  relied  on  in  that  case  exist  here :  the  husband 
and  wife  are  equally  of  kin  to  the  testatrix :  and  there. 

(a)  Serjt.  Moore,  558,  pi.  759.    (5)  9  Pri.  30 ;  S.  C.  11  Pri.  547. 
(c)  P.  156,  ed.  by  Morley  and  Coote. 
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IS  nothing  in  the  dispofiilion  of  the  names  which  can  im-  i842. 

port  any  intention  to  treat  either  of  them  differently  wamiinotok 

from  the  other  l^atees.     I  cannot  do  otherwise  than  «• 

hold  the  g^  to  be  a  gift  in  severaltyto  several  persons;  

and  the  residue  must  therefore  be  divided  into  four  •'^^**^' 
shares,  and  the  husband  and  wife  declared  to  be  entitled 
each  to  one  of  such  shares. 


KING  V.  LEACH. 

JtMhJufy. 
•  LEACH  deposited  the  lease  of  a  dwelling-house,  to  in  a  mit  by  an 

which  he  was  entitled  for  the  residue  of  the  term,  with  ^^  ^f  im^ 
J.  Beidy  as  a  security,  by  way  of  equitable  mortgage,  ^<^to  enforce 
for  500/.  and  interest     BM  died,  and  the  Plaintiffs,  decree  was 
his  executors,  filed  their  bill  against  Leach  for  pay-  defenit  of  pay- 
ment of  the  debt;    or,  in  default,  that  the  premises  JJl^SJia^^ 


might  be  sold.     The  answer  admittM  the  debt  and  the  •o^**  "^^^  **« 

decree  s  ^bfe 

mortgage.     The  decree,  in  May,  1839,  directed  an  ac-  mortgagor, 

count  of  what  was  due  for  prindpal,  interest,  and  costs,  jnriadictioii, 

and  payment  by  Leach  within  six  months  after  the  re-  J^^^^^'  *** 

port;  and  in  default  that  the  premises  should  be  sold,  "ithin  the  act 

and  the  purchase-money  paid  into  the  Bank  to  the  fortfaepar- 

credit  of  the  cause;  that  all  proper  parties  should  join  ^^ftnutoe^ 

in  the  assignment  to  the  purchaser;  and  out  of  the  pro-  T**^**?^'' 

ceeds  of  the  sale  the  Plaintiffs  be  paid  their  debt  and  tiff  io  the 

costs.     The  Master  reported  581/.  17«.  8(2.  to  be  due  ^^n^ap- 

for  principal,  interest,  and  costs,  and  appointed  the  4th  J^^^m^ 

of  February,  1840,  for  payment.    Default  was  made,  «<»* » **>« 

place  of  each 

and  the  premises  were  sold  to   T.  Highaniy  for  486J1  tmatee. 
The  solicitor  of  Leach  was  attended  with  the  draft  as- 
signment, but  he  declined  to  act  further  on  behalf  of 
Leach,  and  was  ignorant  of  his  residence,  but  said  it 
was  stated  that  Leach  had  gone  to  settle  in  America. 
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StmiemetU, 


jsf^^mMs** 


Judgmmi, 


The  Phintiflbby  thdr  petitira  pnyed,  that  tlie  Mm* 
ter  or  some  other  pnqwr  persoD  might  be  directed  to 
join  with  them  in  executuig  the  nwagnment  to  the  pur- 
chaaer,  and  that  he  might  pay  the  pmrGhafleHoaoney  to 
the  petitionen. 


Mr.  Temple,  for  the  petition^  sabmitted  that,  inas- 
mnch  as  the  equitable  interest  was  by  virtne  of  the  eonr 
tract  for  sale  transferred  to  the  pordiasery  a  constructive 
trust  was  created,  whereby  Leach  had  become  a  trustee 
ibr  the  purchaser  within  the  act,  1  WilL  4,  c  60: 
FeUowesY.  Till  (a). 

Mr.  Rogers,  for  the  purchaser. 

The  case  is  not  within  any  of  the  proTiflions  of  the 
statutes.  They  provide  for  a  conveyance  in  substitution 
of  that  of  the  heir  of  the  mortgagee,  or  of  a  mortgagee 
who  is  lunatic,  or  by  an  infant ;  but  there  is  no  power 
to  direct  a  conveyance  to  be  made  in  the  place  of  a 
mortgagor  merely  out  of  the  jurisdiction. 


Vice-Chancellor  : — 

It  is  imposnble  that  Leach  can  be  treated  as  a  trustee 
for  the  purchaser  in  this  case  within  the  act  The  act 
provides  that  it  shall  not  extend  to  the  case  of  a  vendor, 
except  in  the  particular  circumstances  provided  for  by 
the  act  {b),  and  those  circumstances  do  not  occur  here. 
The  decree,  however,  has  declared  the  Plaintiffs  en- 
titled to  have  the  premises  sold,  and  assigned  to  the 
purchaser,  and  I  think  the  effect  of  the  decree  was, 
to  make  Leach  a  trustee,  not  for  the  purchaser,  but 
for  the  Plaintifis  in  the  cause;  and  Leach  being  out 


(a)  5  Sim.  319. 


(h)  1  Will.  4,  c.  60,  8.  18. 
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of  the  jurifidiction,  the  Phdntiffs  are  entitled,  under 
the  act,  to  the  order  for  the  appointment  of  a  person  in 
the  pkce  of  their  trustee  to  assign  the  premises  to  the 
purchaser. 


This  Court  doth  order  that  R.  Riehardsy  Esq.,  the  Master,  &c.,  be  Order. 

at  liberty  in  the  place  and  stead  of  the  Defendant,  /.  Leaeh^  to  join 
the  petitionei^  the  Plaintiffi^  in  making  and  executing  the  asngn- 
ment  of  the  leasehold  premises  in  &C.,  to  T,  Higham,  die  purchaser 
thereof,  under  the  said  decree  of  the  dOth  of  May,  1839 ;  and  it 
appearing  that  the  purchase-money  is  not  sufficient  to  pay  the  Plain- 
ti£b  the  mortgage-debt  due  to  them,  and  the  costs  of  the  suit,  it  is 
ofdered  that  the  said  T.  Higham  do  pay  the  said  purchase-money 
and  all  interest  due  to  them,  up  to  and  upon  the  completion  of  his 
said  purchase,  to  the  petitioners,  the  Plaintiffs,  instead  of  paying  the 
same  mto  Court  as  directed,  &c.  Costs  of  the  purchaser  to  be  taxed 
and  paid  by  the  petitioners. 
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2^aS^  EDWARDS  r.  MEYRICK. 

Jufy.  J 

On  a  qiiestion    IN  the  year  1815,  the  Defendant  fF.  Meyrick,  a  soKcitor 

of  the  propriety  ,  , 

of  a  purchase  at  Mertkyr  TydvUf  became  acquamted  with  the  fact  of 
from  Uadient,  ^®  existence  of  a  settlement  under  which  the  Plaintiff, 
the  lo^tor^  Z«ow  EdwardSf  a  farmer  in  that  neighbourhood^  was 
the  transaction,  entitled  to  property  of  considerable  value.  The  Defend- 
solicitor  in  hie  &nt  having  informed  the  Plaintiff  of  that  fact,  the  latter, 
he  gave  Ids  *  "^  1817,  instructed  him  to  take  proceedings  for  the  re- 
*^*"'nSu!Id  ^^®^  ^^  *^®  settled  property,  and  a  bill  was  accord- 
vice  against        ingly  filed  in  the  Court  of  Great  Session  in  Wales.    In 

himself,  which      .«_ .         •.  •  j*  v    j  • 

his  office  of  so-  ^^  ^^^^  vanouB  proceedings  were  had, — an  issue  was 
halc^madeYt  ^lirected, — a  suit  to  impeach  the  settiement  was  com- 
hisdntyto        menccd  in  this  Court,  and  several  ejectments  were 

have  given  him    _  _  _       ^^j,  m  ■  •  ■■  i 

against  a  third    brought     In  1827  terms  of  compromise  were  adopted, 

^nature'of      ^^^  *^®  BiBSXi<^  were  finally  carried  into  effect  in  1829. 
the  proof  Taries 
according  to 

the  sabject  of         The  Pkdntiff  was  also  the  owner  of  two  farms  known 

the  purchase^  m„       ,^m  .   --  i  •  i 

the  lelatiTe  si-    AS  Tyr  Twppa  and  Yscwddgwyuy  which  were  not  con- 

pwties  and'Sie  ^®^*^  w^*^  *^®  property  in  dispute ;  these  farms  were 

eqnaUty  of  the  eubject  to  a  mortgage  for  600£    Being  indebted  to  the 

which  they  Defendant  for  money  advanced  and  costs  incurred  in  the 

Sm tothesab-  proceedings  adverted  to,  the  Plaintiff  executed  inden- 

te^t^^iSd*^.    *^^^^  ^^^  ^®  ^®*  ^^  ^°^  of  January,  1823,  whereby 
though  the  re-    he  Conveyed  the  farms  Tyr  Twppa  and  YBCwddgtoyn  to 
lationship  of  at- 
torney and  client  may  exist,  vet  if  it  has  no  existence  in  hdc  re,  the  rule  with  regard  to  the 
onns  of  proof  may  no  longer  be  applicable. 

It  appeared  by  the  endence,  although  it  was  not  stated  on  the  pleadings,  that  the  value 
of  the  minerals  in  an  estate  pnrchaKd  by  the  solicitor  from  his  client  was  considerably 
increased  after  the  purchase,  owing  to  a  railroad  then  contemplated  having  been  afterwarda 
formed  through  the  immedyUte  neighbourhood :  Semble,  this  was  a  merely  speculative 
advantage,  the  communication  of  which  to  his  client,  the  solicitor  would  not  be  bound  to 
prove,  the  parties  being  in  the  same  situation  with  refSerenoe  to  the  means  of  forming  an 
opinion  upon  it. 

Purchase  by  a  solicitor  from  his  dient  sustained  under  the  circumstances,  though  part 
of  the  consideration  was  made  up  of  costs. 

On  proof  of  some  specific  errors  and  overcharges  in  an  account  and  bill  of  costs,  in- 
quiries were  directed  with  respect  to  an  account  made  up — and  the  balance  of  which  was 
secured  by  a  mortgage  made  thirteen  years  before  the  bill  was  filed. 
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the  Defendant  in  fee,  by  way  of  mortgage,  to  secure  the 
sum  of  1109J1  Is,  M.,  the  alleged  amount  due  to  him  at 
that  time,  of  which  the  charge  in  respect  of  costs  ap- 
peared to  be  about  81621  In  1825  the  Plaintiff  offered 
the  two  farms  for  sale  to  different  persons,  and  the  De- 
fendant ultimately  proposed  to  become  himself  the  pur^ 
chaser,  at  the  price  of  2,10021  The  Plaintiff  accepted 
the  offer,  and  by  indentures  of  the  Ist  and  2nd  of  Fe- 
bruary, 1825,  which  were  prepared  by  the  Defendant, 
and  the  execution  of  which  by  the  Plaintiff  was  attested 
by  another  solidtor,  the  farms  Tyr  Twppa  and  Yscwdd^ 
gwyn  were  conveyed  to  the  Defendant  absolutely,  in 
consideration  of  6972.,  due  for  principal  and  interest  to 
the  prior  mortgagee,  12242. 10«.  1  \d.  stated  to  be  due  to 
the  Defendant  on  his  mortgage,  and  a  sum  of  17821  9«. 
Idl.in  cash,  making  up  the  210021  It  was  alleged  that 
10021  only  was  paid  to  the  Plaintiff,  and  the  remaining 
7821  9<.  \d.  retained  by  the  Defendant  on  account  of  his 
then  current  bill  of  costs  against  the  Plaintiff.  The  De» 
fendant,  it  was  admitted,  did  not  act  as  the  solicitor  of 
the  Plaintiff  after  the  year  1832,  and  according  to  the 
statement  of  the  Defendant  their  relation  of  solicitor  and 
client  ceased  in  1829. 
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Statemeni, 


In  October,  1835,  the  Plaintiff  applied  to  redeem  the 
two  farms,  upon  payment  to  the  defendant  of  what 
should  be  due  to  him, — ^treating  the  property'as  a  security 
for  that  BUHL  In  June,  1836,  the  Plaintiff  filed  his  bill, 
charging  that  the  mortgage  in  1823  was  obtained  from 
him  without  any  settlement  of  accounts,  the  Plaintiff 
being  involved  in  suits  and  actions  in  respect  of  the  liti- 
gated property,  and  the  Defendant  being  his  sole  solicitor 
and  attorney:  that  the  Plaintiff  reluctantly  consented  to 
the  subsequent  sale,  upon  being  pressed  thereto  by  the 
Defendant,  who  knew  that  the  Plaintiff  had  no  other 
means  of  discharging  the  heavy  demands  for  costs ;  that 
no  solicitor  was  employed  on  his  behalf;  and  that  he  had 
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V. 

Mbtmck. 
Siaiemeni, 
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never  reeeived  more  than  the  10021  of  the  purchaae 
money.  The  bill  charged  that  the  fiirms  were,  at  the 
time  of  sale,  even  for  the  auifaoe  rent,  worth  considerably 
more  than  the  consideration  expressed  to  be  given,  and 
that  there  were  Talnable  beds  of  coal  and  other  minerals 
underneath,  making  the  whole  value  6000L  at  the  least; 
that  the  bills  of  costs  of  the  Defendant  contained 
numerous  errors  and  oyercharges,  many  of  which  to  the 
amount  of  upwards  of  100/.,  the  bill  specifically  stated; 
and  it  also  alleged  that  credit  had  not  been  giren  for 
several  sums  which  the  Defendant  had  received. 


The  bill  alleged  that  the  Plaintiff  was  a  Welch  yeoman 
of  very  little  education,  and  incompetent  to  examine 
bills  of  costs,  if  any  had  been  delivered  by  the  Defend- 
ant ;  and  it  charged  that  the  mortgage,  sale,  and  convey- 
ance of  the  said  fiums  to  the  Defendant  ought  to  be  de- 
clared fraudulent,  or  to  stand  only  as  a  security  for  what 
was,  at  the  time  of  tiie  execution  thereof,  justiy.due  to 
the  Defendant,  and  that,  upon  payment  tiiereoi^  the  said 
farms  ought  to  be  re-conveyed :  that  the  pretended  set- 
tiement  of  accounts,  and  alleged  mortgage  security  on 
the  foot  thereof)  were  not^  under  the  dreumstances,  valid 
or  conclusive  in  equity,  and  that  the  Plaintiff  was  en- 
tided  to  have  tiie  accounts  unravelled. 


The  bill  prayed  that  the  mortgage,  sale,  and  convey- 
ance might  be  declared  to  be  fraudulent,  and  be  set 
aside ;  or  if  the  Court  should  be  of  opinion  that  the  De- 
fendant was  entided  to  hold  the  same  as  a  security  for 
his  costs,  then  that  tiie  same  might  be  declared  to  stand 
only  as  a  security  for  what  was  justiy  due  to  the  De- 
fendant at  the  time  of  the  execution  thereof;  and  that 
an  account  thereof  might  be  taken,  as  also  an  account  of 
the  rents  and  profits  of  the  said  farms  come  to  the  hands 
of  the  defendant,  and  of  the  incumbrances  paid  off  by 
him ;  and  that  the  farms  might  be  re-conveyed  to  the 
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Plaintiff,  on  payment  of  what  should  be  doe  from  him. 
The  bill  also  prayed,  in  the  alternative,  that  if  the  Court 
should  be  of  opinion  that  the  purchase  and  conveyance 
ought  to  be  established,  then  that  an  account  might  be 
taken  of  what  was  due  to  the  Phiintiff  in  respect  of  the 
purchase-money,  and  that  the  alleged  settled  account 
and  mortgage  security  might  be  opened,  and  the  accounts 
taken  vdthout  reference  thereto ;  or  if  the  Court  were 
of  opinion  that  the  Plaintiff  was  not  entitled  to  have  the 
mortgage  set  aside,  and  the  bill  of  costs  opened  for  ge- 
neral taxation,  that  the  Pliuntiff  might  be  at  liberty  to 
surcharge  and  falsify  the  same,  and  question  the  pro- 
priety of  the  work,  and  the  reasonableness  of  the  charges. 
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The  DdPendant,  by  his  answer,  denied  all  pressure  or 
improper  influence,  and  insisted  that  the  Plaintiff  was 
perfecdy  competent  to  act  for  himself  in  the  matters  in 
which  he  had  been  engaged,  and  which  were  now  the 
subject  of  enquiry.  He  said  it  was  only  upon  the  soli- 
dtation  of  the  Plaintiff  that  he  had  consented  to  become 
the  purchaser  of  the  two  farms ;  that  the  consideration 
was  adequate, — ^the  amount  retained  for  his  advances  and 
costs  justiy  due, — and  the  Plaintiff,  in  fact,  still  indebted 
to  him:  that  the  taxation  of  costs  in  the  Courts  of  Qreat 
Session  in  Wales  was  not  governed  by  the  same  rules 
as  in  the  Courts  of  Westminster :  that  the  errors  of 
computation  or  casting  which  appeared  in  the  accounts 
were,  he  believed,  owing  to  omissions  and  clerical  errors, 
but  which,  in  consequence  of  tiie  death  of  fFatkhUf  one 
of  his  clerks,  by  whom  the  accounts  had  been  kept  and 
made  up,  he  was  not  fully  able  to  explain. 


The  effect  of  the  evidence  on  several  of  the  material 
iacts  will  sufficientiy  appear  in  the  foregoing  state- 
ment {a)j  and  in  the  judgment  (&).     The  witnesses  pro- 
(a)  Sup^^  pp.  60,  61.  (b)  Infra,  pp.  68,  71—73. 
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Siaitmmt, 


duced  on  behalf  of  the  Defendant  stated  that  the  value 
of  the  fiurmB  had  greatly  improyed  since  the  puicha8e» 
by  the  making  of  the  Bhymney  Bailway,  in  1826  and 
1827»  through  the  parish  of  Gelfygare,  in  which  the 
farms  were  situated :  they  also  proved  that  fFatkms,  the 
derk  of  the  Defendanti  who  had  attended  to  the  account 
and  bills  of  costs  in  question,  died  in  1828,  and  that 
many  documents  and  papers  had  been  lost  by  accident 
from  the  office  (a). 


^frgume^.         Mr,  Sharpe  and  Mr,  W.  M.  James,  for  the  Plain- 
tiff. 

First,  this  was  a  conveyance  obtained  by  a  solicitor  from 
hisdient;  and,  therefore,  unless  inpeculiar  circumstances, 
and  with  the  clearest  proof  of  fairness  on  his  part,  can* 
not  be  sustained.  Gibson  v.  Jeyes{b) ;  Hatch  v.  Hatch  (c) ; 
Wood  V.  Downes{d);  BeUew  v.  RusseU{e)\  Welles  v, 
Middleton{f) ;  Hunter  v.  Atkins  [g) ;  Jones  v.  Thomas  (A) ; 
Story  on  Equity,  Vol  1,  p.  307.  The  instruments  were 
prepared  by  the  Defendant  himself— no  attorney  was 
interposed  on  behalf  of  the  Plaintiff.  It  cannot  be  sup 
posed,  that,  as  a  local  solicitor,  the  Defendant  was  ignorant 
of  the  projected  railway.  No  proof  was  adduced  that  the 
Plaintiff  was  informed  of  that  circumstance.  Secondly, 
tiie  security  given  for  the  costs  did  not  amount  to  a  set- 
dement  of  the  bill,  so  as  to  preclude  taxation.  i%fu&r* 
leath  V.  Frazer  (t) ;  Crossley  v.  Parker  (A).  The  same 
principle  being  affirmed  in  Waters  v.   Tctt/hr{l),  and 


(a)  See  Seougally.  Campbell, 
3  Rim.  545.  A  special  order  for 
taxation  after  lapse  of  time. 

(b)  6  Ves.  266. 

(c)  9  Ves.  292. 

(d)  18  Ves.  120. 

(e)  I  Ba.  &  Be.  104. 
(/)lCox,  112;^.  C.  cited  18 


Ves.  127. 

(ff)  3  Mji.  &  K.  135,  per 
Lord  Brougham. 

(h)  2  Y.  &  CoU.  498. 

(i)  3  Ves.  &  B.  175,  per 
Lord  Eidon. 

(*)  IJ.  &  W.  460. 

(/)  2  MyL  &  Cr.  526. 
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Horlock  V.  Smith  {a) ;  although,  in  the  two  latter  cases, 
there  were  circumstances  which  do  not  occur  in  this 
case,  that  induced  the  Court  not  to  disturb  the  settled 
account.  In  this  case  there  was  proof  of  particular  er- 
rors and  overcharges  that  would  have  been  sufficient  to 
open  the  account  in  any  of  the  cases  in  which  the  Court 
upheld  it. 


1842. 


Hie  SoUcitar^Generalt  Mr.  GirdkUone,  and  Mr.  Ro^ 
ndlfy,  for  the  Defendant. 

There  is  no  rule  which,  as  against  a  solidtor,  invali- 
dates a  contract  merely  because  it  is  made  between  him 
and  his  client ;  he  must^  it  is  true,  shew  that  he  acted 
as  he  would  have  done  if  he  had  been  dealing  for  his 
client  with  a  third  person;  that  he  had  not  abused  the 
confidence  reposed  in  him.  The  capacity  to  make  a 
contract  binding,  as  well  on  the  client  as  on  the  solicitor, 
is  not  denied  in  any  of  the  authorities  cited,  and  it  is 
very  distinctly  affirmed  in  others.  Montesquieu  v.  SaU" 
dys  (i) ;  Champion  v.  Rigby  (c) ;  Kingsland  v.  Bame^ 
weO  {d) ;  Cane  v.  Lord  AUen  («).  The  relative  situations 
of  a  solicitor  and  his  client,  are  not  the  same  as  those  of 
trustee  and  cestui  que  trust;  and  if  the  rules  applicable 
to  both  situations  are  founded  on  the  same  principles  of 
caution  in  guarding  against  the  use  of  an  advantage  in- 
ddental  to  the  position  of  the  parties,  yet  the  improper 
exercise  of  influence  is  one  thing,  and  the  abuse  of  a  ne- 
cessary confidence  or  trust  is  another.  The  former  may 
in  some  measure  enter  into  every  transaction  between 
man  and  man,  in  which  superior  knowledge  or  address 
acquires  ascendancy,  and  there  would  be  no  bounds  to  a 


(a)  2  Myl.  &  Cr.  495. 
(6)  18  Vei.  302. 
(e)  1  R.&  Myl.  539;  affirmed 
on  appea],L.C.  18th  Marcb,1 840. 
VOL.  n.  F 


{d)  4Bro.  P.C.  154,  Toml. 
d. 
(«)  2  Dowl.  294. 


H.  W. 
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Affmmmi» 


jozudiction  which  flhaald  proceed  to  qiieBtioii  erery  con- 
tract attributed  to  \L    The  latter  can  arise  only  in  cases 
which  are  comparatively  few^  and  well  defined.     In  the 
present  case^  which  is  not  one  of  the  latter  descriptiony 
there  is  a  total  absence  of  fiaod  in  any  of  its  species — 
there  is  no  proof  of  any  pecoliar  inflnence,  or  misrepre- 
sentation or  concealment.   There  was  no  unequal  know- 
ledge of  the  subject  of  the  contract;  orif  there  was  any 
inequality,  the  Plaintiff  had  the  best  means  of  infiyrma- 
tion.   The  consideration  is  shewn  to  have  been  adequate. 
The  intended  railway,  if  of  any  importance  as  a  matter 
of  consideration  at  the  time  of  the  sale,  must  be  taken  to 
be  as  well  known  to  tiie  owner  of  tiie  property  as  to  the 
soUdtor.     This  proceeding  is  instituted  thirteen  years 
after  the  mortgage,  eleven  years  after  the  purchase;  and 
when  any  relation  of  soUcitor  and  client  between  the 
parties  had  ceased  to  exist  for  seven  years : — after  that 
lapse  of  time  the  Court  will  not  open  these  accounts. 
Waters  v.  Taylor;  Horhck  v.  Smith.     The  inaocurades, 
if  tiiey  are  ultimately  shewn  to  have  existed,  are  but  of 
small  amount  compared  with  tiie  purchase-money ;  and 
are  not  of  sufficient  importance  to  affect  the  settled 
account,  in  the  circumstances.   Cooke  v.  Setree{a) ;  Hor- 
lock  V.  Smith;  Prenderkath  v.  Frazer.     The  death  of 
the  clerk  of  the  Defendant,  who  was  the  only  person 
having  a  knowledge  of  many  of  the  matters  in  question, 
at  a  distance  of  tame  when  vouchers  could  not  be  ex- 
pected to  have  been  generally  preserved,  was  a  circum- 
stance which  would  entitie  the  Defendant  to  protec- 
tion, even  if  the  case  had  been  one  for  inquiry.     The 
costs  which  occurred  in  the  Court  of  Great  Session 
would  be  very  convenientiy  made,  if  they  could  be 
made,  the  subject  of  inquiry  in  this  Court     Ex  parte 
Parhidge  (J). 


{«)  1  V.  &  B,  126. 


(6)  2  Mer.  500. 
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VICE-CHANCELLOR : — 

The  Plraitiff  in  tbia  edse,  who  is  deeoribed  by  one  of 
the  witnesses  as  a  hill  fhrmer,  is  the  owner  of  some 
propettj  in  Wales;  and,  according  to  the  evidence  to 
which  I  shall  refer,  a  person  perfectly  competent  to  un- 
derstand his  own  interests.  The  Defendant  is  a  solicitor 
practising  in  the  same  neighbourhood.  It  appears,  that, 
in  1815y  the  Defendant  discovered  the  title  of  the  Plain- 
tiS  to  some  estates,  of  which  he  was  not  then  in  posses- 
sion ;  and  having  commimicated  the  fact  to  the  Plaintiff, 
he  was  retained  by  him  as  his  solicitor  in  the  proceedings 
necessary  to  recover  these  estates.  Those  proceedings 
were  commenced  in  the  Court  of  Crreat  Session,  and 
were  prosecuted  there,  and  in  other  Courts,  during  seve« 
rsl  years.  In  the  year  1823,  before  these  proceedings 
were  brou^t  to  a  dose,  the  Defendant  claimed  from  tiie 
Pkintiff  a  sum  of  about  1100/. ;  which,  to  tiie  extent  of 
8002.  or  more,  appears  to  have  been  made  up  of  costs 
incurred,  or  said  to  have  been  incnrr^,  in  the  conduct 
of  the  business  I  have  adverted  to.  The  Defendant  ap- 
pean  to  harve  asked  either  for  payment  or  security ;  and 
the  result  was,  that  the  Plaintiff  gave  him  a  mortgage  for 
llOOiL,  and  upwards,  on  two  farms  belonging  to  him, 
of  which  he  was  then  in  possession,  not  beii^  part  of 
the  estates  which  were  ihe  subject  of  the  then  exist- 
ing suits.  In  those  suits,  the  Defendant  still  conti- 
nued to  act  as  the  sdidtor  of  the  Plaintiff;  and  in  the 
year  1825,  havii^  then  a  further  claim  on  the  Plaintiff, 
he  became  the  purohaser  of  the  two  fiums  of  which  he 
was  mortgagee.  The  purchase-money  agreed  to  be  paid 
for  the  two  farms  was  21002.  The  Defendant  was  to 
pay  off  a  prior  mortgage,  and  afler  retaining  the  Defend- 
ant's mortgage-debt^  and  certain  costs,  in  respect  of 
whidi  some  other  credit  was  to  be  taken,  the  balance 
of  the  account,  amounting  to  17 6L,  was  to  be  paid  to 
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the  Plaintiff.  In  point  of  ftct,  the  aum  of  100/. 
only  was  pud  to  the  Plaintiff^  and  the  remaining  78/. 
were  retuned  on  account.  It  is  dear,  that  the  whole 
of  the  purchaae-monej  was  not  paid.  The  litigation 
which  first  brought  the  Plaintiff  and  Defendant  into 
communication  with  each  other^  does  not  appear  to  have 
terminated  until  1829;  down  to  which  time,  the  De- 
fendant acted  as  solidtorfbr  the  Plaintiff.  I  am  not  sa- 
tisfied that  there  is  any  evidence  of  his  so  acting  later 
than  1829.    The  present  bill  was  filed  in  June,  1836. 


[His  Honor  stated  the  substance  of  the  prayer.] 


It  was  not  insisted  in  argument  that  a  solicitor  is  under 
an  actual  incapacity  to  purchase  firom  his  client.  There 
is  not,  in  that  case,  the  positive  incapacity  which  exists 
between  a  trustee  and  his  cestui  que  trust;  but  the  rule 
the  Court  imposes  is, — ^that  inasmuch  as  the  parties  stand 
in  a  relation  which  gives,  or  may  give,  tiie  solicitor  an  ad- 
vantage over  the  client, — ^tiie  onus  lies  on  the  solicitor  to 
prove  that  the  transaction  was  fiur.  jMtmte$qmeu  v.  San- 
dys  (a) ;  Cane  v.  Lard  Allen  (b).  The  rule  is  expressed  by 
Lord  Eldan  (c)  to  be,  that  if  tiie  attorney  **  will  mix  with 
the  character  of  attorney  that  of  vendor,  he  shall,  if  the 
propriety  of  the  transaction  comes  in  question,  manifest 
that  he  has  given  his  client  all  that  reasonable  advice 
against  himself  that  he  would  have  given  him  against  a 
third  person."  It  was  argued  that  the  rule  I  have  re- 
ferred to  has  no  application,  unless  the  Defendant  was 
the  Plaintifi^s  solicitor  in  hdc  re,  and  this  argument  is 
no  doubt  well  founded.  Jane^  v.  TTumuu  {d) ;  GAsan  v. 
Jeyes  (e).    It  appears  to  me,  however,  that  the  question 


(a)  18  Yes.  302. 
(6)  2  Dow,  289. 
(e)  6  Vet.  278.    See  alto  Sug- 
«den,  Vend.  &  Pur.  Vol.  3^  p. 


238,  ed.  10. 

(d)  2  Y.  &  CoU.  498. 

(e)  6  Yes.  286,  278. 
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whether  Meyrick  was  the  solidtor  in  Utc  re,  is  one  rather 
of  words  than  of  substance.  The  rule  of  equity  which 
subjects  transactions  between  solicitor  and  client  to  other 
and  stricter  tests  than  those  which  apply  to  ordinary 
transactionsy  is  not  an  isolated  rule,  but  is  a  branch  of  a 
rule  applicable  to  aU  transactions  between  man  and  man, 
in  which  the  relation  between  the  contracting  parties  is 
such  as  to  destroy  the  equal  footing  on  which  such  par- 
ties should  stand.  In  some  cases,  as  between  trustee  and 
cestui  que  trust,  the  rule  goes  to  the  extent  of  creating 
a  poeifiye  incapacity ;  the  duties  of  the  office  of  trustee 
requiring  on  general  prindiples,  that  that  particular  case 
should  be  so  guarded.  The  case  of  solicitor  and  client 
is,  however,  different.  In  the  case  of  Gibson  v.  Jeyes, 
there  was  evidence  that  the  client  was  of  advanced  age, 
and  of  much  infirmity,  both  in  mind  and  body,  that  the 
consideration  was  inadequate, — and  of  various  other  cir- 
cumstances. Lord  Eldon  there  shews  how  each  of  those 
circumstances  gave  rise  to  its  appropriate  duty  on  the 
part  of  the  attorney.  In  other  cases,  where  an  attorney 
has  been  employed  to  manage  an  estate,  he  has  been 
considered  as  bound  to  prove  that  he  gave  his  employer 
the  benefit  of  all  the  knowledge  which  he  had  acquired 
in  his  character  of  manager  or  professional  agent,  in  or- 
der to  sustain  a  baigfun  made  for  his  own  advantage. 
Cane  v.  LoTdAUen{a).  But  as  the  commimication  of 
such  knowledge  by  the  attorney  will  place  the  parties 
upon  an  equality, — when  it  is  proved  that  the  commu- 
nication was  made,  the  difficulty  of  supporting  the  trans- 
action is  quoad  hoc  removed.  If,  on  the  other  hand, 
the  attorney  has  not  had  any  concern  with  the  estate 
respecting  which  the  question  arises,  the  particular  du- 
ties to  which  any  given  situation  of  confidence  might 
pve  rise  cannot  of  course  attach  upon  him,  whatever 
may  be  the  other  duties  which  the  mere  office  of  attorney 
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may  impofle.  If  the  attorney,  being  emplojed  to  8eD,  be- 
comes himself  the  purchaser,  his  duties  and  his  interests 
are  directly  opposed  to  each  other,  and  it  would  be  dif- 
ficult,— and  without  the  clearest  evidence  that  no  advan- 
tage was  taken  by  the  attorney  (tf  his  poation,  and  that 
the  vendor  had  all  the  knowledge  which  could  be  given 
him  in  order  to  fcmn  a  judgment,  it  would  be  impossible 
— ^to  support  tiie  transaction.  In  other  cases  the  relation 
between  the  parties  may  amply  produce  a  d^ree  of  in- 
fluence and  ascendancy,  pladng  the  client  in  drcum- 
stances  of  disadvantage;  as  where  he  is  indebted  to  the 
attorney,  and  is  unable  to  discharge  the  debt.  The  rela- 
tive portion  of  the  parties,  in  such  a  case,  must  at  least 
impose  upon  the  attorney  the  duty  of  giving  the  full 
value  for  the  estate,  and  tiie  onus  of  proving  that  he  did 
so.  K  he  proves  the  fuU  value  to  have  been  given,  the 
ground  for  any  un&vourable  inference  is  removed.  The 
cases  may  be  traced  through  every  posrible  variation  un« 
til  we  reach  the  simple  case  where,  though  the  relation  of 
solicitor  and  client  exists  in  one  transaction,  and,  there- 
fore, personal  influence  or  ascendancy  may  operato  in 
another,  yet  the  relation  not  existing  m  hAc  re,  the  rule 
of  equity  to  which  I  am  now  adverting  may  no  longer 
apply. 


The  nature  of  the  proof,  therefore,  which  tiie  Court  re- 
quires must  depend  upon  the  circumstances  of  each  case, 
according  as  they  may  have  placed  the  attorney  in  a  po- 
sition in  which  his  duties  and  hispecuzuary  interests 
were  conflicting,  or  may  have  given  him  a  knowledge 
which  his  client  did  not  possess^  or  some  influence  or 
ascendancy  or  other  advantage  over  his  client ;  or,  not- 
withstanding the  existence  of  the  relation  of  attorney 
and  client,  may  have  left  the  parties  substantially  at  an&'s 
lengtii  and  on  an  equal  footing:  this  seems  deduciUe 
from  the  cases.  Gibson  v.  Jeyes;  Hatch  v.  Hatch  (a); 
(a)  9Ve8.  292. 
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rVelks  V.  Middktan  (a) ;  Wood  v.  Downes  {b) ;  BeOew  y. 
Ruuett{c) ;  Montesquieu  v.  Sandys;  Cane  v.  Lord  Allen; 
Hunter  y.  Atkins  (<f). 

I  haye>  therefore,  to  consider  the  position  in  which 
these  parties  actually  stood  to  each  other.  And  I  cer- 
tainlj  am  not  treating  the  case  of  the  Plaintiff  too  strictly 
when  I  exclude  all  concdderations  which  the  bill  does  not 
state  as  haying  existed;  and,  according  to  the  statements 
in  the  bill,  it  does  not  appear  that  the  Defendant  had 
any  pecufiar  or  exclusiye  knowledge  of  these  particular 
fiirms  or  the  yalue  of  them,  or  that  he  had  undertaken 
any  particular  duties  respecting  them  which  were  op- 
posed to  his  becoming  a  piux^haser.  No  equity  appears 
to  me  to  arise,  except  that  which  might  arise  from  the 
mere  posobility  of  the  relation  of  attorney  and  client, 
giying  the  attorney  some  influence  or  ascendancy  oyer 
the  client,  and  the  circumstance  that  the  Plaintiff  was 
pressed  by  him  to  pay  his  bill  of  costs.  On  the  eyi- 
dence  in  the  cause  I  am  satisfied  that  the  only  ground 
upon  which  I  can  proceed,  is  this  bare  relation  between 
the  parties.  Taking  the  obligations  of  the  Defendant  to 
stand  as  high  as  the  relatiye  position  of  tiie  parties  en- 
able me  to  place  them, — admitting  the  Defendant  to  be 
the  attorney  in  h&c  re, — I  cannot  consider  that  he  is 
bound  to  do  more  than  proye  that  he  gaye  the  full  yalue 
for  the  estate. 


1842. 
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On  the  question  of  whether  the  full  yalue  was* 
giyen  for  the  estate,  it  has  been  proyed  that  this  was 
property  situated  in  a  coal  country,  although  coal  had 
never  been  worked  under  it  It  does  not  appear  that 
any  coal  works  had  approached  so  near  to  property  in  this 


(a)  1  Cos,  112;  i9.  C.  cited 
18  Vet.  127. 

(b)  18  Vet.  120. 


(c)  1  Ba.  &  Be.  96. 

(d)  3MyL&K.  113. 
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neighbourhood  that  the  value  of  the  coal  had  ever  been 
taken  into  account  in  sales  of  such  property.  The  evi- 
dence shews  that  coal  was  known  to  be  under  it;  but 
it  clearly  proves  that  in  sales  before  this  transaction  the 
price  was  determined  or  the  property  valued  with  a  view 
to  alienation,  according  to  the  surface  value  founded 
upon  the  rental,  at  a  certain  number  of  years'  purchase. 
In  considering  the  evidence  as  to  value  I  shall,  there- 
fore, confine  myself  to  the  surface  value  of  the  estate. 


[His  Honor  examined  the  evidence  with  regard  to 
value,  adduced  by  both  parties,  and  which  varied  from 
70/.  to  85/.  a  year  net,  and  from  twenty  to  thirty  years' 
purchase.  It  appeared  that  the  Plaintiff  had  let  the 
property  at  a  rent  of  70/.  for  the  year  preceding  the 
sale,  and  it  did  not  appear  that  he  had  at  any  time  re- 
ceived a  higher  rent  for  the  property.  After  the  pur- 
chase by  the  Defendant  it  was  let  at  90L  per  annum, 
with  an  allowance  of  10/.  for  repairs.  It  was  stated 
by  the  steward  of  Lord  Bute  that  he  (the  steward)  felt 
himself  justified  in  offering  2100/,  for  the  estate. 
Lord  Bute  having  particular  reasons  for  possessing  the 
property.] 

In  Montesquieu  v.  Sandys^  Lord  Eldan  by  no  means 
intimates  that,  where  the  traosaction  is  fair  in  every 
other  respect,  no  advantage  having  been  taken  of  the 
relation  of  attorney  and  client^  the  fact  that  the  amount 
given  for  the  property,  even  if  a  third  less  than  the  value, 
would  affect  the  transaction.  He  does  not  express  any 
opinion  upon  that  point.  In  this  case,  according  to  the 
highest  estimate  in  the  evidence  referred  to,  so  far  as  it 
is  founded  upon  any  calculation,  (for  I  disr^ard  general 
statements,  the  grounds  of  which  are  not  given),  the 
amount  paid  would  be  one-eighth  less  than  the  value. 
I  do  not  think  it  too  much  to  presume  that  the  Plaintiff 
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hitofldf  knew  the  tbIuc  of  the  estate:  I  do  not  find  any 
evidence  ^ven  by  him  to  shew  that  he  had  let  the  estate 
at  an  under  value,  or  to  explain  why  it  was  so  let. 
There  is  no  evidence  that  the  Defendant  had  any  pe- 
collar  knowledge  with  respect  to  the  estate:  there  is 
everypoBsible  reason  to  suppose  that  the  Plaintiff  knew 
the  value  of  it  better  than  the  attorney,  and  it  has 
not  been  thought  by  him  to  be  worth  more  than  70/.  a 
year.  On  that  footing  the  purchase  was  made.  If  the 
case  had  stopped  there,  no  question  could  have  been 
made  that  the  full  and  fair  value  of  the  estate  had  been 
given,  even  supposing  Mej/rkk  to  be  considered  the  pur* 
chaser  aa  well  as,  in  hdc  re,  the  attorney. 


1842. 


The  material  fact  upon  which  any  question  of  value 
ia  raised,  is  this,— that  it  is  proved,  andindeed,  admitted, 
that  the  estate  is  worth  more  than  21001  at  the  present 
time;   and  I  think  I  may  add,  that  it  became  worth 
much  more  very  soon  after  the  purchase  was  made. 
But  to  what  do  the  parties  attribute  this?    The  whole 
of  the  evidence  shews,  that,  up  to  the  time  of  the  pur^ 
chase,  the  formation  of  a  railroad  had  never  been  taken 
into  account  in  the  valuation  of  estates  in  that  district; 
and  that  sales  and  purchases  were  made  with  reference 
only  to  the  surface  value.    The  purchase  was  made  in 
February^  1825.     In  May,  1825,  a  bill  for  makmg  a 
railroad  through  that  part  of  the  country  received  the 
royal  assent ;  and  in  consequence  of  the  railroad  being 
made,  there  arose  a  probability  of  coal  being  worked  at 
a  period  less  remote  than  there  was  previously  reason  to 
anticipate ;   and,  therefore,  coal  speculators  would  give 
a  higher  price  for  the  property  than  they  otherwise 
would  have  done. 


The  question  then  comes  to  this, — whether  I  could, 
as  against  the  Defendant^  hold,  that  the  relation  in 
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which  he  stood  as  the  Plaintiff's  attorney^  in  the  suits 
I  have  referred  to^  imposed  on  him  the  oblation  to 
prove  that  he  gave  the  Phiintiff  notice  that  a  raiboad 
might  be  made,  and  that  bj  possibility  there  nugfat 
be  an  opportunity  for  working  the  coal  under  the  land 
with  advantage^  and  that,  if  it  was  worked,  the  land 
would  be  of  greater  value; — the  whole  of  these  con- 
siderations being  purely  of  a  speculative  character? 
Now,  certainly,  lookii^  at  the  relation  in  which  these 
parties  stood,  I  have  no  ground  for  supposing  that  this 
would  be  more  likely  to  be  present  in  the  mind  of  Mey^ 
tick,  than  of  any  other  person.  He  had  nothing  to  do 
with  these  farms.  The  advantage  to  be  derived  from 
the  proposed  undertaking  was  a  point  vui  much  open  to 
one  party  as  to  the  other,  and  was  a  merely  speculative 
result,  the  communication  of  which  I  think  I  ought  not 
now  to  require  the  Defendant  to  prove,  imless,  in  fact,  the 
land  had  at  tiiat  time  become  of  an  improved  value,  owing 
to  that  circumstance.  This,  however,  would  be  in  the 
knowledge  of  the  Plaintiff;  and  he  has  not  suggested  any 
such  case.  The  factrelating  to  the  railroad  is  not  to  be 
found  in  the  pleadings :  it  comes  out  casually  in  the  evi- 
dence that  a  railroad  bill  was  at  that  time  in  contempla- 
tion; and  then  an  argument  is  raised  upon  the  assumption 
that  Meyrick  knew  it,  and  took  advantage  of  that  know- 
ledge. It  is  true,  that  the  onus  lies  on  the  Defendant  to 
shew  that  the  treaty  was  fairly  conducted ;  but  I  do  not 
think  that  in  this  case  I  can  reasonably  hold  the  possibility 
of  a  speculative  and  consequential  advantage  of  this  kind 
to  fall  within  those  communications  which  an  attorney  is 
bound  to  prove  he  disclosed  to  his  client.  I  cannot,  on  this 
part  of  the  case,  from  any  thing  which  is  before  me,  form 
any  conclusion  whether  this  possible  improvement  ought 
or  not  to  have  been  in  the  mind  of  any  person  dealing 
withtiie  property.  Considering,  as  I  do,  that  the  Courti 
is  bound  to  watch  strictly  transactions  between  attorney* 
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and  dient,  I  do  not  think  that  the  Cowrt  is  bound  to        1842. 
allow  a  oontingent  advantage,  which  maj  or  maj  not 
have  been  in  the  eontemplation  of  the  parties  at  the 
time,  to  afford  ground  for  imputing  fraud  or  improper 
Gonoealment  to  the  attorney,  because  he  does  not  prove      *^'"''"'* 
that  he  communicated  it  to  his  dient. 

I  think  that  I  should  be  carrying  the  doctrine  of  the 
Court  farther  than  it  has  ever  yet  been  carried,  if  Iwere 
to  hold  that  a  vendor,  who  has  obtained  fitnn  his  sdi^ 
dtor  thirty  years'  purchase  for  the  estate^  at  the  highest 
rent  ever  given  for  it  up  to  the  time  of  sale,  so  far  as  the 
evidence  goes, — the  solioitor  being  in  no  way  connected 
with  that  estot^---H»&  rescind  the  transaction  after  a  lapse 
of  eleven  yean  from  the  time  of  the  sale;  the  only  new 
ciroumstanee  occurring  during  that  time  being  tlie 
formation  of  a  railway  which  has  added  to  the  value  of 
the  property.  The  acquieseenoe  for  so  many  years, 
coupled  with  the  fact,  that  the  foundation  of  the  aigu- 
meat  on  the  effect  of  the  railroad  was  not  brought  for- 
ward in  the  pleadings,  satisfies  me  that  the  Plaintiff  felt 
that  his  ,case  could  derive  no  strength  on  that  grounc^ 
and  that  it  is,  in  fBtfit,  an  after-thought* 

I  must  make  the  same  order  as  Lord  JSIdan  made  in 
Moniesquieu  v.  San^,  and  dismiss  so  much  of  this  bill 
as  seeks  to  rescind  the  contract,  without  ooats. 

It  being  determined  that  the  contract  is  to  stand,  it 
fdlows  that  the  Plaintiff  is  entitied  to  the  purchase- 
money;  and  then  the  question  ie^  whether  1109/.  is  to 
be  taken  condusively  as  the  sum  which  was  due  at  the 
date  of  the  mortgage.  Of  the  other  part  of  the  pur- 
chase-ononey  there  must  be  an  account  taksxL 

The  firai[  aii^  most  convenient  way  of  looking  at  this 
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1842.        port  of  the  case  would  be,  to  soppoee  that  I  had  before 
me  the  bill  of  costs  actually  made  out  by  Meynekj  and 
which  coDStitated  the  pardcnhre  of  the  charge  of  die 
11091  aecmed  by  the  mortgage.     The  bill  dbaiges  mi- 
nute and  specific  erron  in  that  biD  of  coats,  an  error  in  the 
casting  op  of  upwards  of  40il,  and  impit^ier  profesdonal 
charges;  the  result  of  which,  if  proved,  would  be,  that 
somediing  more  than  100/L  would  be  taken  off  the  whole 
trill  of  costs.     I  do  not  mean  that  this  is  the  result  of 
the  eyidence;  for  if  that  were  so,  there  would  be  no 
doubt  of  the  right  of  the  Plaintiff  to  have  the  bill  taxed. 
If  the  transaction  also  were  recent,  the  allowance  of  the 
amount  in  the  mortgage  would  not  preclude  the  taxation 
of  the  bilL    But,  with  regard  to  the  effect  of  the  acqui- 
escence, I  do  not  understand  that  the  answer  sets  up 
time  as  a  bar  to  the  taxation.     Then  the  case  stands 
thus,  — specific  errors  are  allied  to  exist  in  a  bill  to  an 
amount  which  it  would  be  most  improper  to  disregard 
in  taking  the  account  of  what  is  due  in  respect  of  the 
purchase-money ;   and  which  the  Plaintiff  should  have 
an  opportunity  of  proving.     In  fFaters  v.  Taylor,  the 
Vtce^Chancellar  of  England  held,  that  more  than  twenty 
years  was  not  a  bar  to  the  taxation  of  a  bill,  even  with-^ 
out  proving  specific  errors,  where  a  mortgage  had  been 
given  pending  the  relation  of  solicitor  and  client.    Lord 
Cottenham  did  not  confirm  that  judgment ;  but  decided, 
that  after  a  settlement  of  accounts,  and  long  acquiescence, 
the  transaction  ought  to  stand,  unless  specific  errors  were 
proved.    I  did  not  understand  that  judgment  as  import- 
ing, that  if  the  bill  were  proved  to  be  erroneous,  the 
Court  would  not  open  it  so  far  as  was  necessary  to  do 
justice  between  the  parties. 

I  have  hitherto  assumed  that  the  bill  itself  has  been 
produced.  I  think  the  Defendant  has  proved  that  the 
bill  was  made  out  by  fVatkins,  and  other  clerks ;  that  a 
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oopyof  that  bill  was  given  to  the  Pluntiff;  and  that  the 
Plainti£P>  on  one  occasion,  called  with  the  copy  of  the 
billy  and  had  it  explained  to  him  hj  Wathins;  and  it  ia 
plain  that  he  was  so  far  satisfied  with  it  as  to  execute  a 
mortgage  for  securing  the  payment  of  it.  These  cir- 
cumstances would  materially  affect  the  extent  to  which 
the  decree  of  the  Court  should  go ;  espedally  adverting 
to  the  fact»  that  JVaMnSi  the  derk  to  whom  the  business 
was  entrusted,  is  dead. 
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The  parties  have  placed  the  Court  as  well  as  them- 
selves in  considerable  difficulty  in  dealing  with  the  ques- 
tion as  to  the  bill  of  costs.  The  Defendant  sets  out  in 
his  schedule  what  he  describes  as  acopy  of  the  biU  made 
out  by  fVaikim  for  the  Plaintiff,  which  would  make  up 
tlie  sum  secured  by  the  mortgage ;  and  he  gives  explanar 
tions  of  several  parts  of  the  bill.  The  Plaintiff  being  un- 
willing to  take  his  account  of  the  bill  from  the  answer,  with 
the  explanations  which  the  answer  gives,  avoided  reading 
that  part  of  the  answer  which  related  to  it.  The  question 
then  arises  whether  there  is  evidence  of  any  errors  what- 
ever in  the  identical  bill,  the  amount  of  which  was  the 
consideration  for  the  mortgage.  The  Plaintiff  produces 
a  bill  of  costs  or  supposed  bill  of  costs,  and  has  examined 
witnesses  to  prove  particular  errors  in  it,  and  he  proves 
the  existence  of  errors  in  a  bill  which,  for  anything  that 
appears  in  evidence,  might  not  be  a  bill  in  any  way  con- 
nected with  these  transactions.  In  strictness  I  have  no 
evidence  to  connect  them,  and  I  certainly  cannot  think 
the  fact  that  the  bill  agrees  in  amount  with  that  which 
I  find  in  the  answer  would  justify  me  in  taking  it  to  be 
identified  by  the  Plaintiff's  evidence ;  but  the  Defend- 
ant produces  a  bill,  not  proved  to  be  the  bill  delivered 
by  himself,  and  he  ^ves  general  evidence  of  its  fairness. 
Each  party  produces  a  paper  containing  a  number  of 
items,  there  is  nothing  to  identify  either  of  these  papers 
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with  the  billy  the  proprietj  and  oorreotnesB  of  which  19 
impeached  in  this  aoit^  but  witnesses  are  examined  on 
both  sides  to  shew  the  fairness  or  nnfaimess  of  a  bill 
about  which  I  know  nothing,  and  can  assume  nothing. 
The  PlaintifF  then  goes  one  step  further,  he  identifies 
two  items  contained  in  that  supposititious  bill  winch  he 
has  produced  as  diarges  which  have  been  actuallj  made. 
I  am  called  upon  to  infer,  that  die  bill  of  costs  as  to 
which  the  witnesses  have  been  examined  must  be  the 
bill  deliyered  by  the  Defendant  I  can  have  no  doubt  of 
the  ihct.  In  the  answer  I  find  a  bill  of  costs  on  which 
both  parties  have  examined  witnesses,  ccnrreqponding 
with  the  bill  of  costs  which  the  Defendant  sajs  he  has 
made  out.  It  would  be  trifling  widi  justice  if  I  did  not 
send  it  for  inquiry. 


Another  point  then  arises.   It  was  said  by  Lord  Eldon 
that,  Yfhsce  a  bill  has  been  aoquiesced  in  and  paid,  or 
security  has  been  giyen  for  it,  if,  after  many  years  have 
dapsed,  there  a{^)ear  to  be  errors  in  it  so  gross  as  to 
amoimt  to  fraud,  the  Court  will  open  it  altogether,  but 
the  Court  will  not  open  it  after  it  has  been  paid  merely 
because  there  are  charges  in  it  whidi  would  not  be  al« 
lowed  on  taxation.   One  important  difficulty  in  the  pre* 
sent  case  is,  that  die  bill  rektes  to  matters  with  regard 
to  which  we  are  very  little  conversant.    It  was  for  busi- 
ness done  in  the  Court  of  Great  Sessi<m  in  Walesa  and 
we  have  very  imperfect  means  of  knowing  whether  the 
charges  were  or  were  not  rq^ularly  made.    If  in  taxing 
the  bill,  one  sixth  is  taken  off,  will  the  Court  hdd  that 
reduction  to  be  so  far  evidence  that  the  bill  of  costs  was 
fraudulent  in  its  character;  or  will  the  Court  hold  the 
fact  of  the  abatement  in  amount  to  be  such  evidence  of 
misconduct  as  to  disallow  die  Defendant  his  costs  of  the 
taxation?    At  present  there  is  no  evidence  of  fraud;  I 
cannot  assume  that  the  items  in  this  bill,  which  was 
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setded  in  1823,  to  some  extent  confirmed  by  the  sale  i842. 

in   1825,  and  so  long  afterwards  acquiesced  in,  are  e„^]^^„^ 

fraudulent  v. 


Mbtrick. 


This  Court  doth  dlsmin  so  much  of  the  Flamtifri  bill  as  leekt  to  DeerM. 
let  ande  the  sale  in  the  pleadings  mentioned,  hut  without  costs;  and 
it  is  ordered,  tiiat  it  be  referred  to  the  Master  to  whom,  &e.,  to  take 
an  account  of  what  (if  anything)  is  doe  in  respect  of  the  purchaae* 
money  on  such  sale,  and,  in  taking  such  account,  the  Master  is  to  in- 
quire and  state  what  was  the  bill  of  costs  and  account  which  made  up 
tiie  sum  of  1109^  1«.  Sd,  for  which  the  mortgage  of  the  2nd  day  of 
July,  1823,  in  the  pleadings  mentioned,  was  taken ;  and  whether 
any  and  which  of  the  items  of  such  bill  and  account  were  improper, 
and  ought  not  to  be  allowed  on  taxation;  and  it  is  ordered,  that  each 
of  the  parties  he  at  liberty  to  shew  that  they  haTe  not  had  credit  for 
soma  or  businesa  done  for  which  credit  ought  to  hare  been  given; 
and  it  is  ordered,  that  the  said  Master  do  tax  the  subsequent  bill  of 
the  Defendant  as  solicitor  for  the  Plaintifl^  and  take  an  account  of 
subsequent  money  transactions  between  the  Plaintiff  and  the  Defend- 
ant, and  for  the  better  taking,  &c.,  the  parties  are  to  produce,  &c., 
and  are  to  be  examined  upon  interrogatories  as  the  said  Master  shall 
direct,  who,  in  taking  the  said  aoeeoata,  b  to  make  unto  the  parties  all 
just  allowances ;  and  the  Master  is  to  be  at  liberty  to  state  any  cir- 
cumstances specially  as  he  shall  think  fit ;  and  this  Court  doth  re- 
serve the  consideration  of  all  (krther  directions  and  of  the  coets  of 
this  fttit  not  hereinbefore  disposed  of,  until  after  the  said  Master 
shall  have  made  his  report.     Liberty  to  apply. 
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7th  and  \4th 
Jufy. 

On  a  motion  by 
a  defendant  for 
an  immediate 
decreeinafore- 
dotnre  init, 
under  the  atat. 
7  Geo.  2,  or 
under  the  ju* 
riadiction  of 
the  Conrt, 
independent  of 
the  statute,  the 
order  maybe 
made  without 
answer;  and  if 
the  bill  iog- 
geata  that  the 
defendant  hai 
parted  with  the 
equity  of  re- 
demption, he 
will  be  allowed 
to  gire  the  re- 
quired dis- 
coYenr  aa  to 
that  net  upon 
affidavit. 


PIGGIN  V.  CHEETHAM. 

IjILL  of  foreclosure,  containing  an  allegation  that  the 
mortgagor  pretended  that  he  had,  subsequently  to  the 
date  of  the  mortgage,  created  or  made  diyers  or  some  in- 
cumbrances on,  or  disposition  of  the  equity  of  redemp- 
tion, and  that  he  ought  to  set  forth  the  particulars  of  the 


same. 


Mr.  Seboyn,  for  the  Defendant,  moyed  for  an  inune- 
diate  decree,  under  the  stat  7  G^o.  2,  c.  20,  s.  2  (a). 
No  answer  was  put  in. 

Mr.  Cra^  opposed  the  motion,  on  the  ground  that  the 
Plaintiff  was  entitled  to  a  discovery  of  whether  there 
were  any  subsequent  incumbrances ;  for  if  there  were,  he 
would  not  acquire  a  title  by  the  foreclosure. 


Judgment.  The  Vice-Chancellor  gave  the  Defendant  leave  to 
produce  an  affidavit  on  the  fact  of  whether  the  equity  of 
redemption  had  been  dealt  with. 


It  subsequently  appeared  that  the  Defendant  had  sold 
the  estate;  and  the  order  was  made  by  consent,  the 
purchaser  appearing  and  submitting  to  be  bound,  and 
undertaking  to  pay  the  principal,  interest,  and  costs. 

(a)  See  Huton  ▼.  Hewtim,  4  &  St.  331 ;  Oartk  t.  Tkomai,  2 

Vei.  105;  Bastard  v,  Clarke,  7  Sim.  &  St.  188;  Luekington  t. 

Yea.  489;  Wakerettv.DeUght,9  Price,  9  Sim.  651;    Orane  t. 

Yea.  36 ;  Praed  v.  HuU,  1  Sim.  MUekeU,  10  Sim,  484, 
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16M  and  im 

ATTORNEY-GENERAL  t;.  FOSTER.  4t*'SJt'8a, 

N  Trinity  Term,  1835,  the  Attomey-GenenJ,  at  the  After  the  i 


idation  of  ceitain  inhabitants  of  Manchegter,  exhibited  H^hAdputia 

liifl  original  information  in  this  Court,  which,  as  amended,  *^f*'J?5rbi" 
was  against  the  master  and  the  trustees  of  the  Free  fore  the  hear- 

(xrammar  School  of  Manchester;    and  among  others,  ^,^dui. 

against  the  Earl  of  mitcn,  the  Rev.  Thomas  FoxJey,  ^^^ 

and  Jokn  Ford,  praying  that  an  accoimt  might  be  ^^JJJpP^J?* 

taken  of  the  estates  of  the  said  charity,  and  of  the  bntwerenot ' 

rents  and  reyenues  thereof,  and  of  the  manner  in  which  tfaecraMMbra 

the  same  were  appfied ;  and  that  it  mi^t  be  referred  to  Jj^^^e*' 

the  Master  to  settle  a  scheme  for  the  permanent  admi-*  wu  heard  and 

nistration  of  the  charity  estates ;  and  for  the  conduct,  nounoed,  an  * 

disdpUne,   and  studies  of  the  said  school,  having  re-  ^aa  fiSl  ^ 

card  to  the  circumstances  in  the  said  information  par-  jgMMtthenew 

*;  ^  ^         tniateea,  prajr- 

ticolarly  mentioned,  and  more  especially  to  the  altered  ingtiwboiedt 
habits  of  the  times,  and  to  the  greatly  augmented  value  proceedinga 
of  the  said  estates,  and  to  the  exigencies  of  the  inhabit-  2?^*^^' 
ants  of  the  said  town;  and  that  it  might  be  declared,  migbtbere. 

,         moredi  aa  per* 

that  it  was  proper  and  for  the  benefit  of  the  charity,  sona  not  duly 
that  the  trustees  thereof  should  be  persons  who  reside  2ew  trnAeea 
or  occupy  premises  within  the  town  or  suburbs  of -Man-  ^^  theiran- 


chester,  and  that  it  might  be  referred  to  the  Master  to  a  caae  to 
enquire  and  state  whether  it  would  be   proper  and  decree,  if  en- 
for  the  benefit  of  the  charity,  that  any  of  the  present  ^"^JSJ^ 
trustees  should  be  removed  or  any  new  trustees  ap-  to  the  dianty, 

*^  and  inaiated 

pointed,  and  who  would  be  proper  to  be  appointed  such  tbat  it  ought 

not  to  be  made 
■gainat  tbem : — Held,  tbat  tbe  new  trnatees  came  in  under  the  founder,  and  not  under  the 
tiuaUjta  for  whom  thej  were  anbetituted  ^— 4hat  tbe  iaane  on  tbe  information  waa  not 
merely  wbetber  tbe  new  truateea  were  bound  or  not  hj  the  decree ;— tbat,  baying  been  trua- 
teea  at  tbe  time  of  tbe  decree,  they  ougbt  to  bave  been  made  partiea ; — tliat  not  baling 
been  partiea,  tbej  were  not  ao  bound  by  tbe  former  proceedinga  aa  to  be  precluded  from 
making  a  caae  by  way  of  defience  to  tbe  auit ;  and  that  tbe  statement  in  their  anawer  of 
Autfaer  focta  for  that  porpoie  waa  therefore  not  impertinent. 

VOL.  n.  O  H.  w. 
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new  trustees ;  and  that,  in  the  meantime,  the  Defend- 
ants might  be  seyenJly  enjoined  from  proceeding  to  take 
any 'measures,  by  entering  into  contractfl^  appointing 
masters,  palling  down  or  erecting  buildings,  or  other- 
wise howsoerer,  for  canying  into  execution  such  parts 
of  the  order  of  this  Court,  of  the  6th  August,  1833^  in 
the  said  information  mentioned,  and  of  the  sdiCTae 
thereby  confirmed,  as  wore  not  already  or  totally  exe-^ 
cuted  or  completed ;  and  that,  if  necessary,  a  receiver  of 
the  revenues  of  tiie  diarity  estates  might  be  appointed ; 
and  the  information  prayed  general  reliefl  The  De- 
fendants appeared  and  answered:  a  replication  was 
filed,  and  the  cause  stood  for  hearing.  In  AGchaelmas 
Term,  1837,  a  supplemental  information  was  exhibited 
against  Lord  Francis  JEffertan,  a  new  trustee,  and  a  new 
master  and  usher,  praying  that  the  Defendants  might 
answer  the  original  and  supplemental  information,  and 
that  Lord  Francis  Egerton  mi^t  set  forth,  whetiier  he 
was  a  person  resident  within  the  parish  of  Manchester^ 
or  where  he  usually  resided,  and  that  the  Attomey^Ge- 
neral  might  have  the  same  relief  against  such  new  trus- 
tee, and  such  master  and  usher  respectively,  as  by  the 
original  information  was  prayed,  and  he  would  have  been 
entitied  to  against  the  original  Defendants,  in  whose 
place  or  stead  they  had  been  substituted;  and  general 
reliefl  The  new  Defendants  appeared  and  answered. 
After  the  answers  were  filed,  and  before  the  causes 
came  on  to  be  heard,  but  in  what  stage  of  the  causes 
did  not  more  particularly  appear,  the  Earl  of  Wilton 
resigned  his  situation  as  trustee,  and  T.  FoxUy  and  J. 
Ford  died.  The  surviving  and  continuing  trustees  of 
the  charity  appointed  the  Defendants,  J.  jF.  Foster,  of 
Ashton^upon^Mersey,  in  the  county  of  Chester,  J.  W. 
Patten,  of  Warrington,  and  H.  IL  Birley,  of  Eccles,  in 
the  county  of  Lancaster,  to  be  three  of  the  trustees,  in  the 
room  of  those  who  had  so  resigned  and  died.    The  new 
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trdstees,  J.  F.  Fatter,  J.  W.  FaOen,  and  H.  H.  Bitiey, 
were  not  brought  before  the  Court  or  made  parties  to 
the  record. 

On  the  SOth  of  NoTember,  1839^  the  said  original 
and  8ap[dCTaental  causes  came  on  for  hearing  bef <»re  the 
Lard  Chancellory  and  were  argued  on  several  days  in 
November  and  December,  1839.  In  the  interim,  before 
any  judgment  was  pronounced,  a  new  master  and  udier 
were  appointed,  and  also  a  new  dean  of  the  ooU^iate 
diurch,  who  was  the  warden  of  the  schooL 


1842« 


AnomKBT- 

Gbmbrai. 

«. 

FOBTBB. 


On  the  10th  of  November,  1840,  the  Lard  Chancellor 
delivered  judgment  in  the  original  and  supplemental 
teusea  Disputes  arose  with  respect  to  the  minutes  of 
the  decree,  and  they  were  not  settled  until  a  considerable 
time  after  the  present  infbnnation  was  filed 

The  present  infi^rmation  wAs  filed  on  the  26ih  March, 
1841,  against  the  Defendant,  J.  F.  Faster,  X  W.  Pat-^ 
ten,  and  H.  H.  Birky,  and  the  new  master,  usher,  and 
dean,  stating  the  foregoing  facts ;  and  stating  that  on 
the  ajqpointment  (^  the  Defendants,  the  new  trustees, 
some  conveyance  was  executed  by  the  surviving  and 
continuing  trustees  or  otherwise,  whereby  the  charity 
estates  were  conveyed  to,  and  the  same  were  alleged  to 
be  vested  in,  the  present  Defendants,  jointiiy  with  such 
surviving  and  continuing  trustees ;  and  that  the  Defend- 
ants had  already  acted,  or  had  undertaken  and  intended 
respectively  to  act,  in  the  management  and  administn^ 
tion  of  the  charity  and  school,  and  the  affidrs  thereof; 
that  the  Defendants  resided  at  a  considerable  distance 
fiom  the  town  and  parish  of  Manchester,  and  none  of 
tiiem  had  any  place  of  residence  within  the  parish,  al- 
though the  deed  of  endowment  expressly  ordained  and 
required,  (as  in  the  sud  original  information  mentioned), 

o2 
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that  the  trostees  dioiild  be  pencHis  resident  within  the 
pariflh ;  and,  therefore,  it  was  solmuttedy  that  the  Defend- 
ants were  not  proper  persons  to  be  appcnnted  or  con- 
tinned  as  trostees.  The  information  then  stated,  thal^ 
on  the  hearing  of  the  caose,  in  November,  1839,  it 
was  stated  to  the  Court,  that  the  Defendants  were  not 
parties  to  the  record,  wherenpcHi  counsel,  who  was  in- 
structed to  iq>pear  as  well  on  behalf  of  the  said  Defend- 
ants as  of  the  said  surviving  and  continuing  trustees, 
stated  on  die  part  of  the  present  Defendants^  that  they 
were  willing  and  undertook  to  be  bound  by  such  decree 
as  his  Lordship  might  pronounce  in  the  cause;  and 
thereby  waived  any  formal  objections  that  might  other- 
wise have  been  taken,  by  reason  of  thdr  not  having  been 
brought  before  the  Court,  as  parties  to  the  record;  and 
the  causes  were  upon  such  consent  and  undertaking 
allowed  to  proceed,  and  were  fully  heard. 


The  information  then  stated,  that  several  changes  in 
the  officers  of  the  school  took  place  after  the  hearing, 
and  before  judgment  was  pronounced;  that,  in  parti- 
cular, the  new  dean  of  the  college,  and  master  and 
usher  of  the  school,  were  appointed  in  the  interval;  and 
that  the  judgment  of  theZonf  Chancellor  in  the  original 
and  supplemental  information  was  delivered  on  the  10th 
of  November,  1840. 


The  information  then  stated,  that  the  Lord  Chancellor 
directed  and  adjudged,  that  the  decree  to  be  drawn  up 
in  conformity  with  his  said  judgment  of  the  10th  of  No^ 
vember,  1840,  should  contain,  among  other  things,  cer- 
tain declarations  with  respeet  to  the  future  appointments 
of  feoffees  and  trustees  of  the  charity, — ^the  age  of  the 
children  who  were  entitled  to  be  admitted  to  the  school,-— 
the  application  of  the  fimds  in  exhibitions, — and  the 
taking  of  boarders  by  the  masters;  and  that  a  re* 
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ference  should  be  directed  to  approve  of  such  altera- 
tionB  in  tiie  scheme  of  1833^  as  might  be  necessary^ 
haTing  regard  to  the  amount  and  particulars  of  the 
property  of  the  charity,  and  the  existing  drcumstances 
of  the  town  and  neighbourhood  of.  Manchester.  The 
information  stated,  that  the  terms  of  the  decree  were 
not  drawn  up  and  settled,  but  tiie  same  still  re- 
mained in  minutes,  and  that  the  informant  had  caused 
an  application  to  be  made  to  the  solicitors  of  the  several 
parties  in  the  original  and  supplemental  causes,  and  re- 
quested them  to  instruct  counsel  to  appear  before  the 
Lord  Chancdhr  upon  the  discussion  of  the  minutes,  in 
order  that  the  terms  of  the  decree  might  be  settiedj  but 
the  said  solicitors  objected  to  any  further  step  being 
taken  in  the  cause,  unless  tiie  .present  Defendants  as 
such  new  trustees,  and  the  new  master,  usher,  and  war- 
den were  brought  before  the  Court  as  parties  thereto^ 
and  in  ccmsequence  of  such  objection,  no  further  pro- 
ceeding had  been  taken  to  perfect  the  decree  or  prose- 
cute the  causes :  that  the  present  Defendants  as  such 
new  trustees,  and  the  said  new  officers  of  the  school  and 
diarity  were,  or  claimed  to  be,  entitied  in  the  subject- 
matter  of  the  original  and  supplemental  informations, 
and  were  necessary  parties  to  the  prosecution  of  the 
decree  therein. 


1842. 

ArroAifBT* 
Gbnbbax. 

FOSTBB. 

SietemmUm 


The  information  then,  in  the  common  form  of  intro- 
ducing interrogatories,  proceeded : — **  To  the  end,  there- 
fore, that  the  said  Defendants  may,  upon  their  several 
and  respective  oaths,  and  according  to  the  best  of  their 
aeveral  and  respective  knowledge,  remembrance,  inform- 
ation, and  beliei^  full^  true,  direct,  and  perfect  answer 
make  to  all  the  matters  aforesaid,  as  if  the  same  were 
hereinafter  repeated,  and  they  distinctly  interrogated 
thereto;  and,  more  especially,  that  the  said  J.  F.  Foster, 
J.  JV.  Fatten,  and  H,  H.  BirUy  may  respectively  an- 
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1842.  Bwer  and  set  forth  whether  they  are  persons  who  are 
resident  within  the  said  parish^  and  where  they  do 
usually  r^ide,  and  at  what  distance  or  how  many  miles 
from  the  said  parish  or  how  otherwise."  The  informa- 
-Biatemtnt,  ^^^  ^^^  prayed,  that  the  Defendants  might  answer  the 
premises,  and  that  the  Attorney-General  might  have  the 
same  relief  against  them  as  by  the  said  original  and  sup* 
plemental  informations  was  prayed,  and  as  he  would  have 
been  entitled  to  against  the  several  Defendants  thereto,  in 
whose  place  they  had  been  substituted ;  and,  especially, 
that  the  present  Defendants  might  be  removed  from 
being  trustees,  and  other  trustees  appointed  in  their 
place. 


AnMwtr.  The  Defendants,  J,  F.  FoUer^  J.  W.  PaUen,  and  SL 

H.  Birky,  by  their  answer,  denied  that  counsel  had  ap* 
peared  for  them,  and  given  the  undertaking  suggested 
in  the  present  information.  They  admitted  that  the 
minutes  of  the  decree  were  afterwards  settled  and  passed 
as  of  the  5th  of  December,  1839 ;  however  the  Defend- 
ants  submitted  and  insisted,  that  the  said  decree,  evea 
if  it  were  right  in  merits  and  substance,  was  utterly 
valid  and  irregular  as  to  them ;  that  they  were  trustees 
of  the  charity  before  and  on  the  5th  of  December,  1839» 
and,  nevertheless,  they  were  not  parties  to  the  suits  in 
which  the  said  decree  was  made,  nor  are  they  named 
in  the  said  decree.  The  Defendants  denied  that  the 
Attomey-Oeneral  was  entitled  to  the  benefit  of  the  suit 
and  proceedings  as  against  them.  They' said  that  he 
was  not  entitled  to  any  part  of  the  relief  which  he 
prayed,  either  by  the  original  or  supplemental  Informix 
tion ;  and  in  order  to  make  out  that  he  was  not  entitled 
to  any  part  of  such  relief,  more  especially  as  against  the 
Defendants,  they  insisted  on  the  several  matters  by  their 
answer  appearing,  and  referred  to  the  answers  filed  by 
the  trustees,  who  were  Def^dants  to  the  said  origmal 
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and  amended  information.  The  Defendants  said  that 
diyers  matters  had  oocurred^  and  that  divers  other  mat-» 
ters  had  been  ascertained  since  the  said  answers^were  filed, 
material  to  the  merits  of  the  questions  raised  by  the  said 
information ;  and  the  Defendants  insisted  upon  the  mat- 
ters stated  in  the  answers  of  the  said  trustees,  which 
fhey  did  not  repeat,  as  well  as  on  the  further  matters  in 
their  answer  stated,  as  a  defence  against  the  said  in* 
formation. 


1842. 
ArroEMBir* 

GBMBRA& 

JfomEWL 


The  Defendants,  by  that  part  of  their  answer  which 
was  the  subject  of  exception  for  impertinence,  said,  that 
shortiy  after  Christmas,  1886,  the  enlaiged  scheme  of 
instruction  approved  of  by  the  said  order  of  August^ 
.1833,  was  carried  into  effect  under  the  superintendence 
of  the  high  master  of  the  said  school,  and  the  warden  of 
Manchester  CoUege,  and  the  same  was  found  to  work  sa- 
tis&ctorily,  until  tiie  said  judgment  of  the  Lord  Chanr- 
cettory  of  the  10th  of  November,  1840,  was  pronounced; 
.and,  more  especially,  it  gave  satisfaction  to  such  persons 
in  ManchefUr  and  the  neighbourhood,  as  were  desirous 
that  boys  and  youths  who  were  inclined  to  study  the 
learned  languages  with  a  view  to  prepare  them  for  the 
Universities,  should  have  the  means  of  proper  instruction 
and  education  with  that  object.  They  stated  the  subse- 
quent history  of  the  charity,  and  tiie  view  entertained  by 
the  Defendants,  from  the  facts  that  had  taken  place,  of 
the  prospects  of  the  school  under  the  different  regulations 
theretofore  adopted,  and  those  directed  by  the  said  decree* 
The  Defendants  Qlsostated,as  such  further  facts,  the  num- 
ber of  scholars  and  internal  arrangements  of  the  school 
since  the  scheme  of  1833  had  come  into  operation;  the  pro- 
portions of  boarders  and  day-scholars ;  the  diminution  of 
the  boarders  on  the  declaration  of  their  ineligibility  for 
exhibitions;  the  present  and  prospective  diminution  of 
revenue,  and  the  insufficiency  of  the  existbg  income  to 
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Amiwer* 
Bjreepiumt. 


do  moie  than  oontinue  the  school  on  its  present  footing; 
tiie  comparatively  small  numb^  of  children  of  parents 
residing  in  Manchester^  who  were  candidates  for  exhi- 
bitions or  designed  to  go  to  the  Univenitiee;  the  ab- 
sence of  any  difference  in  the  treatment  of  the  different 
classes  of  scholars;  the  conduct  of  the  examinations,  and 
the  rituation  of  the  examiners  as  excluding  all  partiality ; 
tiiat  the  child  of  tiie  poorest  parent  was  advanced  where 
the  candidates  were  in  other  respects  equal;  that  the  ef- 
fect of  the  decree  would  be  to  exclude  boarders,  and 
thereby  deprive  the  school  of  masters  of  superior  talent, 
and  destroy  the  charity  as  a  grammar-school ;  the  num- 
ber of  the  different  classes  of  scholars  before  and  once 
the  decree ;  and  that  the  object  of  the  relators  was  to 
put  an  end  to  the  exhibitions,  and  apply  the  revenuea 
to  other  educational  purposes. 


Five  exceptions,  for  impertinence,  were  taken  to  that 
part  of  the  answer,  the  substance  of  which  is  stated  in 
the  foregoing  paragraph.  The  Master  overruled  the 
exceptions,  and  to  his  report  exceptions  were  taken. 


ArfgwmtmU         Mr.  Anderdoiiy  and  Mr,  Mylne,  for  the  informant 

The  pertinence  of  the  statements  depends  upon  their 
applicability  to  the  issue  raised  by  the  information :  the 
only  questions  raised  by  the  information  are, — whether 
the  defendants  are  or  are  not  bound  by  the  decree  which 
has  been  made,  and  if  bound,  whether  their  continuance 
as  trustees  is  consistent  with  that  decree :  tiie  statements 
in  the  answer  as  applicable  to  either  of  tiiese  questions 
are  properly  made,  and  are  not  excepted  to;  but  state- 
ments put  forward  to  shew  that  the  decree  was  erro- 
neous are  wholly  beside  this  cause.  The  form  of  the 
suit  is  that  of  an  original  bill  in  the  nature  of  a  bill  of 
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Tevivor*  If  the  infbrmatioii  were  not  properly  framed 
to  raise  the  simple  question,  whether  the  Defendants  are 
bound  bj  the  decree,  and  no  other  question,  the  form  of 
defence  should  have  been  by  demurrer;  Nanney  y.  Tof- 
fy(a);  WagsUxffY.Bryan  {b) ;  Devaynesy.Marris  (c) ;  Lord 
Bedefdaky  Tr,  pp,  71,  97,  ed.  4.  The  Defendants  are  in 
a  situation  analogous  to  that  of  purchasers  pendente 
fite,  and  are,  in  fact,  bound  by  the  proceedings  in  the 
cause,  which  they  cannot  ^turb  or  set  aside  except  by 
lull  of  review:  Bishop. of  Winchester  v.  JPaine  (d).  Or, 
their  porition  may  be  compared  with  that  of  the  as- 
ffignees  of  a  defendant  who  has  become  bankrupt,  who 
are  boimd  by  the  suit  so  far  as  it  has  proceeded  against 
the  bankrupt.  If  the  course  taken  by  the  Defendants 
is  regular,  the  final  decree  of  the  Court  may  be  de- 
feated or  postponed  indefinitely,  by  Defendants  trans- 
ferring their  interests  to  new  parties  on  the  eve  of  the 
hearing:  AUomey^General  v.  Clack  («);  Eades  Y.Har^ 
risijy 
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1842. 


^I^^WMMIm* 


[Vice-chancellor  : — The  duty  of  the  Master  upon 
a  reference  for  impertinence,  is  in  the  first  place  to  in- 
form himself  of  the  scope  of  the  bill,  in  order  that  he 
may  see  what  decree,  according  to  the  scope  of  the  bill, 
the  Court  may  make  at  the  hearings — ^not  what  decree 
in  his  judgment  the  Court  ought  to  make.  If  the  mat- 
ter be  pertinent  according  to  any  decree  that  may  be 
made  within  the  scope  of  the  bill,  it  cannot  be  held  im- 
pertinent. If^  according  to  the  scope  of  the  bill, 
the  matter  cannot  be  material  or  relevant,  then  it  is 
impertinent.  Devaynes  v.  Morris  was  a  case  of  re- 
vivor only,  and  the  only  order  that  could  be  made 


J^  19M. 


(a)  11  Pru  117. 
(5)  1  K.  &  Myl.  28. 
(c)  1  Myl.  k  Cr.  212. 


{d)  11  Ves.  194. 
{e)  1  Beav.  467. 
if)  I  Y.&CoU.C.C.230« 
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184$.  wasy  that  the  bill  shonld  be  reviyed  or  dismissed;  the 
merits  were  wholly  immaterial,  and  any  snggestion  in 
the  answer,  going  to  the  merits,  was  therefore  imper- 
tinent Such  also  were  the  cases  of  WagMiaffy.  Bryam 
•JmJ^mmi.  ^^^  Nanney  y.  Tatty,  but  the  form  of  this  bill,  taking 
it  literally,  is  not  of  that  kind.  I  do  not  concur  in 
the  argument,  that  if  this  case  was  at  the  hearing,  and 
the  Court  could  not  declare  that  the  Defendants  were 
bound  by  the  decree,  the  bill  must  be  dismissed.  If  a 
defendant,  instead  of  demurring  where  a  bill  is  open  to 
demurrer,  thinks  proper  to  answer  the  bill,  it  is  a  new 
proposition,  to  say  that  his  answer  is  dierefore  imperd* 
nent] 


Sir   Charles  WethereU,  Mr.  RumuOj  and  Mr.  Bag^ 
shawe,  for  the  Defendants. 


Argumeni.  The  decree,  in  the  absence  of  some  of  die  trustees  of 
the  charity,  was  inoperatiye.  The  information,  which 
is  filed  to  giye  effect  to  the  decree,  has  no  resemblance 
to  a  bill  of  reyiyor;  it  must,  as  against  these  Defend- 
ants, be  wholly  an  original  information.  It  may  b^ 
abo,  as  respects  the  former  proceedings,  in  the  nature  of 
a  supplemental  information.  The  exceptions  draw  an 
arbitrary  distinction  between  different  parts  of  the  an- 
swer, all  of  which,  if  the  olgection  was  well  founded 
woidd  be  equally  liable  to  exception;  and  the  effect  is  tp 
retain  so  much  of  the  answer  as  might  be  uaefiil  to  bind 
the  Defendants  by  the  proceedings,  and  expunge  so 
much  as  tends  to  shew  why  they  ought  not  to  be  bound. 
The  defendants  do  not  deriye  their  title  from,  nor  claim 
under,  the  trustees  for  whom  they  are  substituted :  if 
the  persons  in  whose  place  the  Defendants  nominally 
stand,  had  neyer  been  regularly  appointed,  and  had 
neyer  in  fact  been  trustees,  it  would  haye  been  wholly 
iiQmaterial  to  the  title  of  these  Defendants :  they  claim 
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only  under  the  founder  of  the  charity,  and  oome  withm 
those  casea  where  the  benefit  of  the  former  proceedings 
can  only  be  obtained  by  an  original  bill  in  the  nature  of 
a  supplemental  biU.  Lord  Bedesdak,  TV.  p.  98,  ed.  4; 
Lloyd  V.  Joknes  (a) ;  LavgUy  v.  FUher  (ft).  It  frequently 
occurs,  that  trustees  find  it  necessary  to  sever  in  their 
defence ;  for  (although  it  is  not  suggested  in  this  case), 
it  may  happen  that  one  trustee  neglects  the  protection 
of,  or  designedly  prejudices,  the  trustrestate ;  it  cannot 
be  said  that  the  misfeasance  of  one  is  to  exclude  the 
other  from  doing  his  duty.  It  might  be  that  the  mate- 
rial grounds  of  defence  in  a  cause  have  been  purposely 
kept  out  of  view. 


1842. 


Mr.  Anderdon,  in  reply* 

In  the  case  ot  Lloyd  v.  Johnes^  the  reasoning  of  Lord 
£ldan  is  to  the  effect  that  the  first  tenant  in  tail  repre* 
senting  the  inheritance,  the  proceedings  against  him  are 
binding  upon  the  second  tenant  in  tail,  although  he 
claims  per  formam  doni,  and  not  under  the  last  Defend- 
ant (c).  The  second  tenant  in  tdl  may  bring  forward 
new  equities,  but  they  must  be  equities  peculiar  to 
himself,  not  affected  by  the  same  circumstances  {d), — not 
common  to  both  himself  and  the  former  Defendant ;  as 
is  the  case  of  the  Defendants  in  these  informations. 
The  trustees  who  defended  the  suit  represented  the 
whole  estate  of  the  charity,  at  least  up  to  the  moment 
of  the  introduction  of  the  present  Defendants.  Ac- 
cording to  the  case  of  Lloyd  v.  Johnesy  the  present  De- 
fendants are  bound  by  what  had  then  been  done  in  the 
cause. 


(a)  9Ve8,37. 
(6)  10  Sim.  346. 


(c)  9  Ve«.  56—59. 

(d)  Id.  60. 
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1842.        Vicb-Chancellor: — 


The  question  raiBed  upon  these  exceptions  has  been 
argued  upon  one  broad  principle :  namely,  that  in  the 
circumstances  of  this  case  the  new  trustees  were  oom- 
pletelj  bound  by  the  answer  of  the  trustees  in  whose 
places  they  were  substituted;  and  that  it  was  not  com- 
petent to  them  to  set  up,  by  their  answer,  a  case  for  tiie 
purpose  of  shewing  why,  upon  the  merits,  the  decree  of 
December,  1839,  ought  not  to  have  been  made,  and 
ought  not  now  to  be  made  against  them.  No  distinc- 
tion was  made  of  one  part  of  the  exceptions  from  an- 
other. It  was  not  argued  tiiat  the  matter  excepted  to 
was  impertinent,  provided  it  were  competent  to  tiie  De- 
fendants to  make  a  case,  by  tiieir  answer,  as  a  defence 
to  the  relief  prayed  by  the  ori^nal  information.  The 
relators  contended  that  the  new  trustees  were  concluded 
by  the  answer  of  the  former  trustees,  and  the  subsequent 
proceedings.  I  entirely  accede  to  the  principle  esta- 
blished by  tiie  cases  of  Devaynes  y.  Morris  (a),  and 
Wiaffstaff  y.  Bryan  (b).  Nothing  ought  to  be  in  the 
answer  except  that  which  is  called  for  by  the  bill,  or 
would  be  material  to  the  defence  with  reference  to  the 
order  or  decree  which  may  be  made  at  the  hearing  of 
the  cause.  The  question  b  upon  tiie  application  of 
that  principle  to  the  present  case. 


I  must  lay  out  of  consideration  the  alleged  imdertak- 
ing  of  counsel  at  the  hearing  of  the  original  and  supple- 
mental information.  The  truth  of  tiiat  allegation  is  in 
dispute,  and  I  must  assume  that  the  relators  may  not 
establish  it  in  proof;  and  the  Defendants  must  therefore 
have  a  right  to  make  such  a  defence  to  this  information 
as  they  might  have  made  if  no  such  undertaking  were 
given. 


(a)  ]  Myl.  &  Cr.  212. 


(&)  1  R.  &  Myl.  28. 
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The  orgament  in  sapport  of  the  exceptions  was  rested 
upon  two  distinct  grounds: — ^First,  it  was  said,  that 
when  the  fact  is  once  admitted,  that  the  new  trustees 
came  into  the  places  of  those  who  had  answered  the  ori* 
ginal  information,  and  to  whom  they  succeeded,  it  fol* 
lows,  that  they  are  as  completely  bound  by  the  proceed- 
ings in  the  cause,  including  the  decree,  as  if  they  had 
been  originally  parties.    It  was  said,  that  this  informa* 
tion,  in  fact,  falls  under  that  description  of  pleading 
which  Lord  Redesdale  terms  an  original  bill  in  the  na« 
ture  of  a  bill  of  revivor,  and  which  he  points  out  as  the 
proper  form  of  proceeding,  where  the  death  or  other 
oesaation  of  the  interest  of  a  party  is  attended  with  such 
a  transmisdon  of  that  interest,  that  the  person  entitled 
may  be  the  subject  of  controversy,  and  the  suit,  there- 
fore, is  not  permitted  to  be  continued  by  a  mere  bill  of 
revivor,  but  in  which  no  other  question  can  be  liti* 
gated  (a).     Pursuing  tiie  expressions  of  Lord  Redes^ 
dak  on  the  same  point,  it  is  argued,  that,  as  an  ori^nal 
Inll  in  the  nature  of  a  bill  of  revivor  has  so  far  the 
effect  of  a  bill  of  revivor,  tiiat  the  new  party,  if  he 
succeeds  to  tiie  interest  of  a  plaintiff,  is  entitied  to 
the  benefit  of  the  former  suit,  and  if  he  succeeds  to  the 
interest  of  a  defendant,  the  plaintiff  is  entitled  to  the 
benefit  of  the  former  suit  against  him  (i),  as  if  the  suit 
had  been  continued  by  bill  of  revivor, — so,  in  this  case, 
the  relators  are  entitled  to  the  benefit  of  tiie  former 
proceedings,  against  these  trustees,  subject  only  to  the 
question,  whether  they  are  or  are  not  the  substituted 
trustees.  Secondly,  it  was  said,  that,  if  tiie  relation  of  the 
parties  were  not  such  as  to  entitie  the  Attorney-General 
to  the  benefit  which  the  former  proportion  assumes,  the 
supplemental  information  was  so  framed  as  to  tender 
one  issue  only;  namely,  whether  tiie  Defendants  are 


1842. 


(a)  Tr.  Pleading,  p.  71,  ed.  4.  (b)  Id.  97, 


d4 


1842. 

Attornbt* 
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bound  or  not  bound  by  the  former  proceedings ;  and 
that  if,  at  the  hearing  of  the  cause,  the  Court  should  be 
of  opinion  that  the  Defendants  are  not  bound  by  the 
proceedings  in  the  original  cause,  the  present  infonna- 
tion  must  be  dismissed,  and  the  Court  could  make  no 
decree  against  the  new  trustees,  upon  the  merits  of  the 
case  made  by  the  original  information.  I  have  considered 
both  these  grounds,  and  excluding  the  second,  I  think 
the  first  cannot  be  supported.  I  think  the  practice  of 
the  Court  required  that  the  new  trustees  should  have 
been  brought  before  the  Court  before  the  hearing  of  the 
original  and  supplemental  informations,  in  which  the 
decree  was  ultimately  drawn  up.  At  that  time,  they 
were  not  less  the  representatives  and  protectors  of  the 
charity,  than  any  other  of  the  trustees ;  and  the  charity 
was  not,  in  their  absence,  properly  represented  at  the 
hearing  of  the  cause. 


The  position  of  the  new  trustees  was  likened  at  the 
bar  to  tiiat  of  a  purchaser  pendente  lite ;  and  I  was  re- 
ferred to  the  case  of  The  Bishop  of  Winchester  v. 
Paine  (a).  I  do  not  admit  the  analogy.  I  think  the 
new  trustees  are  not  to  be  considered  as  purchasers,  pen- 
dente lite,  under  the  otiier  trustees ;  but  that  they  came 
in  under  tiie  founder,  and  were  necessary  parties  to  the 
decree.  The  information  itself  so  treats  the  case,  and 
I  think  correctiy. 

If  I  am  right  in  this  view  of  the  question,  it  will  fol« 
low,  that  the  new  trustees  must,  at  the  time  of  answer- 
ing this  information,  be  in  the  same  position  as  if  the 
present  information  had  been  filed  against  them,  and 
they  had  answered  it  before  the  original  and  first  sup- 
plemental information  were  heard.    In  that  caee,  it 


(a)  n  Ves.  194. 
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is  dear,  that  thej  miglit  have  made  any  defence  which 
the  justice  of  the  case  required^  subject  to  a  question  of 
costs  if  they  had  needlessly  repeated  that  which  was 
contained  in  the  answers  of  the  former  trustees.  My 
proposition  is^  not  that  the  new  trustees  would  necessar 
rily  be  unaffected  by  the  answers  of  the  former  trustees, 
or  by  the  proceedings  in  this  cause  anterior  to  their  ap- 
pointment)  but  that  they  were  not  so  bound  as  to  be 
absolutely  precluded  from  making  a  proper  case  against 
the  decree  prayed  against  them,  and  from  being  heard 
to  aigue  against  its  correctness  and  propriety.  The  as- 
signees of  a  defendant  who  becomes  bankrupt  after  an- 
swer, may  in  some  sense  be  affected  by  his  answer ;  but 
they  are  not  necessarily  precluded,  by  their  relation  to 
the  bankrupt^  from  stating  their  own  case  in  their  an- 
swer, against  the  relief  prayed  by  the  bilL 


1^42. 
ArrouiBT- 

GSKimAL 
V, 

Fomm. 


Extreme  cases  were  put  for  the  purpose  of  shewing 
the  inconvenience  which  possibly  might  result  from  re- 
peated changes  of  trustees.  But  those  extreme  cases 
(which,  in  fact,  rarely  if  ever  occur),  do  not  furnish 
the  rule  for  cases  like  the  present,  which  would  have 
been  subject  to  no  difficulty  whatever,  if  that  which  I 
consider  the  regular  practice  of  the  Court  had  been 
attended  to. 

Upon  the  second  question,  which  is  one  of  strict 
pleading,  I  have  certainly  felt  difficulty.  But  ad- 
verting to  what  Lord  Redesdale  says,  as  to  the  frame 
of  those  original  bills,  which  are  filed  for  the  purpose  of 
having  the  benefit  of  proceedings  in  existing  suits  against 
persons  not  parties  to  those  proceedings  (a),  and  to  what 
Lord  Eldon  both  said  and  determined  in  Lhyd  v. 
Johnes  (&),  respecting  bills  of  that  nature,  (notwithstand- 


(a)  Tr.  Pleading,  p.  98,  ed.  4. 


Q>)  9  Ves.  37. 
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ing  the  intiinatioii  of  his  efimoa  bb  to  what  the  more 
convenient  role  of  pleading  would  he),  I  think  that  the 
facts  which  conBtitate  the  case  made  by  the  oii^nal  in- 
fonnation  are  bo  far  put  in  isBue  by  the  present  informa- 
tion,  that  the  Court  might,  at  the  hearing  of  this  inform 
mation,  go  into  the  case  at  large  against  the  new  tru»« 
tees;  and  would  not, at  that  hearing,  be  confined  to  the 
narrow  issue  which  the  argument  for  the  Attorney- 
General  assumes. 

Beport  confirmed* 


Kav.  17ik. 
Hie  Court  wfll 
not  make  the 
Order  aUowing 
thePlaintUrto 
enter  an  UH 
pearanoe  fortbe 
defendant,  un- 
der the  Stfa  Or- 
der of  Aagvtt, 
1841,  after  le- 
▼eral  montlia 


ainoetheeer- 
tioeoftbenib- 
poena,  unex- 
plained, except 


RADFORD  »•  ROBERTS. 

jjLSL  CRAIG  moved,  ex  parte,  to  enter  an  appearance 
for  the  Defendant,  under  the  Order  VIIL  of  August^ 
The  subpoena  was  served  on  the  18th  of  June.  . 


1841. 


The  Vice-Chancellor  said  the  object  of  the  Order 
was  to  prevent  delay  in  the  prosecution  of  the  cause : 
but  if  the  Pliuntiff  allows  a  long  time  to  elapse  between 
the  service  of  the  subpoena  on  the  Defendant  and  his 
application  under  the  Order,  intermediate  circumstances 
may  have  made  the  Order  improper,  and  he  must  give 
notice  of  the  motion,  or  explain  the  delay, — ^that  he 
found  that  practice  had  been  adopted  at  the  Rolls,  and 
he  should  follow  it  (a). 

(a)   In    tome    ctaes   where  ffuMkamY,Dixim,lY.  Si  ColLf 

there  had  been  delay,  the  order,  C.  C.  203,  inatead  of  lenring  do- 

at  the  request  of  the  Plaintifif|  tice  of  the  motion* 
was  made  in  the  form  directed  in 
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1842. 

LANE  V.  OLIVER  Uihana2M 

1  HE  Plaintifb  obtained  an  order  that  their  soUdtor  a  partj  in  a 
(not  a  pariy  in  the  cause)  should  deliver  hie  bill  of  coetB  SSSL^d^ 
inthin  a  month.    The  order  was  served  on  the  solidtor,  f*"^^',"**?!^" 

log  to  the  12th 

with  the  memorandum  endorsed  thereon,  in  the  form  amended  Order 
prescribed  by  the  Order  XIL  of  August,  1841  (amended  mi^fS^order 
April,  1842)  (a).    The  soUdtor  having  failed  to  deUver  ^Sitef  SS 
his  bill  within  the  time  specified,  a  writ  of  Attachment  >^  ofooets 
was  prepared  and  presented  for  sealing,  under  the  Order  —which  ie  dia-' 
XV.  of  August^  1841  (4),  which  provides  that  every  gffi;;S£ 
person  not  being  a  party  in  any  cause  against  whom  l^^L?^4^ 
obedience  to  any  order  of  the  Ck)urt  may  be  enforced,  toenforae  obe- 
shall  be  liable  to  the  same  process  for  enforcing  obedience  writ  of  attach- 
to  such  order  as  if  he  were  a  parfy  to  the  cause.    The 
clerk  of  records  and  writs  considered,  that  the  case  was 
not  one  in  which  the  Plaintiffs,  within  the  orders,  were 
entitled  to  the  writ,  and  re&sed  to  seal  die  attachment 
until  the  opinion  of  the  Court  was  taken* 


The  Vice -Chancellor  directed  the  writ  to  be  j%dgmma. 
sealed, — saying,  that  the  object  proposed  by  the  15  th 
Order  was,  that  the  process  which  was  considered  the 
most  effectual,  should  be  applicable  to  aU  cases,  whe- 
ther for  or  against  parties,  or  persons  not  parties,  and 
that  the  proceeding  by  attachment  was  adopted  upon 
that  prindple  as  preferable  to  that  of  obtaining  the 
four-day  order. 


Mr.  Uayd  appeared  for  the  Plaintiffs. 

(a)  See  Beav.  Ord.  Can.  pp.  167, 198. 

(&)  Older  IV.,  26th  October,  1842,  Beav.  Ord.  Can.  p.  200. 

VOL.  n.  H  n.  w. 
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4tk<indl7tk 
Navmher. 

AsiltbywOl 
of  all  the  inter- 
est of  tiieteaU* 
triz  in  certain 
itook,  followed 
hj  a  codicil 
dunecCing  that 
ft  debt  owing  to 
her  dionld,  at 
her  death,  be 
hddoatinthe 
■ame  stocky 
will  not  past 
theamoftnt 
of  the  debt  to 
the  legatee  of 
fheitodu 


HAVAED  It  PRICE. 

The  testatrix  by  her  will,  made  in  1826,  gave  *'  the 
interest  of  the  Three  per  Cents.  Consolidated  Bank 
Annuities,''  to  her  daughter  for  life,  and  she  bequeathed 
suooessive  life  estates  and  interests  in  remainder  in  the 
same  stock,  after  the  death  of  hei^  daughter,  to  parties 
who  were  Defendants. 

Afterwards,  the  testatrix  made  a  memorandum,  in 
the  shape  of  a  letter  to  her  executor,  which  was  proved 
as  a  oodidl  to  her  will,  in  these  words: — "Mr.  J.  Price. 
As  I  have  appointed  you  my  executor,  it  is  requisite 
you  should  know  that  I  hold  a  note  of  hand  on  Mr.  Samuel 
Havard  for  1500/.,  it  is  my  desire,  at  my  demise,  that 
should  be  placed  in  the  Three  per  Cent.  Consolidated 
Bank  Annuities."  A  question  was  made  in  the  cause, 
whether  the  150011  due  on  the  promissory  note,  and  so 
directed  to  be  invested  in  Consols,  was  included  in  the 
foregoing  specific  bequest  of  Consols;  or,  whether 
(there  being  no  residuary  ^ft)  the  money  due  on  the 
note  was  undisposed  of.  There  appeared  to  have  been 
a  sum  of  100/L  Three  per  Cent  Consols,  belonging  to 
the  testatrix  at  her  death. 


Mr.  Sharpe,  and  Mr.  Torriano,  for  the  PlaintiiF,  the 
husband  of  the  daughter. 

Mr.  Koe,  Mr.  SpurrieTy  and  Mr.  Birkbeck,  for  the 
parties  interested  in  the  specific  bequest 


J%dgminU      ViCE-ChaNCELLOR  : 


I  cannot  construe  the  gift  of  the  Three  per  Cent 
Consols  to  include  not  only  stock  of  that  description 
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'vrfaich  the  teBtatiix  had  at  the  time  of  makiiig  her  will,        1842. 

but  also  stock  which  she  intended  should  be  afterwards 

pardbased:  the  sum  due  on  the  promissory  note  did 

not  exiBt  as  stock,  either  at  the  date  of  the  will  or  at 

the  death  of  the  testatrix.    It  was  not  invested  at  either     •'^^"•^• 

of  those  periods.    It  must  be  declared,  that  the  sum  due 

from  the  Plaintiff  on  the  promissory  note,  is  not  dis* 

posed  of  either  by  the  will  or  codicH. 


EARL  OF  GLENGALL  i^.  PRAZER 
T  ^  14M  Dee. 

XN  the  year  1825,  the  Plaintiff,  in  consideration  of  the  DiBcovery:— 

loan  of  29991  by  the  Defendants,  granted  them  an  an-  f  Drf^JlS* 
nuity  of  293i  lU.  for  the  term  of  100  years,  if  the  m«»tieekfor 

.  ''  informatioii. 

Plaintiff  should  60  long  live;  which  annuity  was  charged  which  he  may 
on  the  estates  of  the  Pbdntiff,  in  Ireland.     The  sum  so  ^^taess. 
borrowed  was  also  further  secured  by  a  bond  ixx  6,000/.,     In  miwer  to 
and  by  warrant  of  attorney  to  confess  judgment  both  in  unpea^sMwa- 
Enghmd  and  Ireland,  for  Uie  same  sum.  iJS^DXd': 

ant  to  set  forth 

In  June,  1842,  the  bill  was  filed,  aUepng  that  the  ^^J^"^^' 

memorial  of  the  annuity  enrolled  in  pursuance  of  the  between  hia 

statute,  under  the  tide  ''  consideration  and  how  paid,"  agenu  in  the 

stated,  "  2999/.  of  kwful  money  of  tiie  United  Kingdom  S^pS^tiirT'* 

of  Great  Britain  and  Ireland,  of  English  value  and  cur-  p^  ^^*  ^^ 

ten  were 

rency  paid  to  the  said  Richard,  Earl  of  GUngall,  at  the  written  and  re- 
time of  the  execution  of  the  said  indenture,  in  notes  of  triea  made  on  * 
the  governor  and  company  of  the  Bank  of  England,  paj-  ^^h  solfeito™ 
able  to  bearer  on  demand ;  **  whereas,  the  same  was,  iu  i*  >«  not  mf- 

fiaent  for  the 

fact,    paid   partly  in  notes  and  'partiy  in  sovereigns.  Defendant  to 
The  bill  charged  that  the  securities  were  therefore  void,  ^Udton  had 

ceased  for  se* 
▼era!  yean 
nnoe  the  traniaction  to  be  his  soliciton  or  agents,  and  that  he  does  not  know  what  comma- 
nlcatiODa  or  entries  they  had  or  made :  the  Defendant,  if  he  has  not  penonal  knowledge  of 
tiie  faetB,  must  at  least  shew  that  he  has  eadearovred  to  acquire  the  information  from  hii 
agents  in  the  traiksaction  in  question. 

h2 
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and  prayed  tbat  they  might  be  set  aade,  and  Defioidanta 
^^  J  ^^  restnuned  finom  taking  proceedings  founded  npon  the 
GLmGALi.  judgments  either  at  htw  or  in  equity,  in  England  or  JEre^ 
Feazb*.  land.  The  bill  contained  charges,  npon  which  inteno- 
inierng^oHet.  gatorics  to  the  following  effect  were  founded : — Whe-  . 
ther  the  Plaintiff,  about  the  time  of  granting  the  an- 
nuity, did  not  have  some,  and  what,  interviews  with  the 
Defendants,  and  with  Messrs.  Dawson^  Capnm^  BowUy^ 
and  Weld;  and  whether  the  Plaintiff  did  not  also  write 
and  send  some  and  what  letters  to  the  Defendants, 
and  to  Messrs.  Dawson  tf  Co.,  with  reference  to  the  mo- 
ney to  be  advanced  by  the  Defendants  to  the  Plaintifl^ 
or  to  the  annuity  which  he  was  in  consideration  thereof 
to  grant  to  them,  or  to  the  mode  in  which  such  annuity 
was  to  be  secured,  or  for  some  other  purpose;  and  whe- 
ther Messrs.  Dawson  tf  Co.,  at  that  or  some  time,  were 
not  or  did  not  act,  and  whether  they  are  not  now,  or  do 
not  act  asy  the  solicitors  of  the  Defendants;  or  how  long 
had  they  ceased  to  act  as  such  solicitors;  and  whether 
the  Defendants,  and  Messrs.  Dawson  Sf  Co.,  had  not 
made  some  and  what  entries  in  books;  and  whether 
they  had  not  respectively  written,  sent,  or  received,  to 
or  from  each  other,  or  to  and  frt)m  other  and  what  per- 
sons, some  and  what  letters  or  letter  relating  to  or  men- 
tioning the  consideration-money  agreed  to  be  paid  to 
the  Plaintiff  for  the  sidd  annuity;  and  whether  thereby 
the  truth  of  the  matters  alleged  would  not  appear;  and 
whether  such  books  and  letters  were  not  in  the  posses- 
sion or  power  of  the  Defendants,  or  Messrs.  Dawson 
^Co. 


jhuwer.  The  Defendants,  in  their  answer,  said  they  believed 

that  the  Plaintiff  had  some  iaterviews  with  Messrs. 
Dawson  8f  Co.,  who  acted  as  the  Plaintifi^'s  solidtors, 
with  reference  to  the  money  to  be  advanced  by  the  De- 
fendants to  tiie  Phuntiff,  and  to  the  said  annuity,  and 
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the  mode  So  whicb  each  aimully  was  to  be  secured; 
but  save,  as  aforesaid,  ihe  Defendaois  severally  said 
they  did  not  know,  and  they  could  not  answer,  as 
to  their  information,  beEe(  or  otherwise,  whether  the 
Plaintifl^  at  sucb  time,  or  at  any  time,  <£d  or  not  have 
any  or  what  interviews  or  interview  with  Messrs.  Dcao^ 
son  tf  Co.f  or  any  of  them,  or  whether  the  Plaintiff  did 
or  not  also  write^and  send  letters  to  Messrs.  Dawton  gf 
Co.  with  reference  to  the  sidd  matters  (following  the 
words  in  the  bill).  And  the  Defendants  said  that 
Messrs.  Dawson  |r  Co*  had  respectively  ceased  to  act, 
and  they  had  not,  nor  had  any  of  them,  acted  as  the  so- 
Editors  &c  of  the  Defendants,  or  either  of  them,  for  the 
space  of  seven  years  and  upwardis.  The  Defendants 
said  that  one  of  the  Defendants  had  occa^onally  had 
interviews  witb  Messrs.  Dawson  tf  Co.  to  obtain  infor- 
mation with  respect  to  the  payment  of  the  annuity  by 
the  PlEuntiff,  but  not  as  the  attomies  or  solicitors  of  the 
Defendants,  or  either  of  them ;  and  that  the  last  of  such 
interviews  took  phce  in  August,  1842.  The  Defend- 
ants said  they  did  not  know,  and  could  not  answer, 
as  to  their  infermation,  belief,  or  otherwise,  whether 
Messrs.  Dawson  8f  Co.  had  &c.  [following  the  interro- 
gatory as  to  entries,  letters,  &c],  or  whether  tiiei^by 
the  truth  of  the  alleged  matters  would  appear;  and*  save 
as  aforesaid,  the  Defendants  denied  that  any  such  books 
or  letters  were  then  in  the  possession  or  power  of  the  De- 
fendants^ or  d[ther  of  them;  and  they  did  not  know,  and 
could  not  answer,  as  to  their  infermation,  belief,  or 
otherwise,  whether  such  books  or  letters  were  thea 
in  the  possession  or  power  of  Messrs.  Dawson  if  Co. 


101 


1842. 


Atuwerm 


Exceptionsforinsufficiency  of  the  answer  were  taken^ 
and  allowed  by  the  Master* 


SxciptUmt. 
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1 842.  ^*  James  Parker^  for  the  Defenduifiy  in  enpport  ef 

exceptions  to  the  Master's  report 

The  Defendants  have  answered  to  the  utmost  of  their 
knowledge;  and  it  will  be  new  in  principle,  and  operate 
Argument  yfiih  great  severity  on  Defendants,  if  they  shall  be  held 
bound  to  seek  information  wherever  Plaintiffs  may  sug- 
gest that  it  can  be  found.  They  may  be  required  to 
search  for  the  Plaintiff's  evidence :  in  a  question  of  pe- 
digree, could  the  Defendants  be  compelled  to  examine 
parish  re^tries,  accessible  to  both  parties,  for  the  pur- 
pose of  answering  when  parties  were  baptized,  or  died? 
The  informadon  sought  by  these  interrogatories  is 
within  the  reach  of  the  Plaintiff,  by  subpoena  duces  te- 
cum. Messrs.  Dawson  ^  Co.  are  mere  witnesses.  The 
connection  of  solicitor  and  client  between  them  and  the 
Defendants  has  long  ceased.  This  fact  distinguishes  the 
present  case  from  Taylor  v.  RundeU  (a),  where  the  in- 
formation was  to  be  obtained  from  the  then-agent  of  the 
Defendant:  the  Lord  Chancellor  there  rests  the  right 
to  the  answer  expressly  upon  the  power  of  the  Defend- 
ant to  give  it  {f>) ;  and  being  in  the  knowledge  of  his 
own  agent,  it  was  to  be  presumed  that  he  could  give  the 
discovery.  In  this  case,  the  Defendants  have  no  power 
to  require  Dawson  ^  Co,  to  ^ve  them  any  information 
on  the  alleged  circumstances.  In  Christian  v.  Taylor  (c\ 
where  the  Plaintiff  and  Defendant  had  the  same  means 
of  ascertaining  the  particulars  required,  the  Court  re- 
fused to  throw  upon  the  Defendant  the  burden  of  pro- 
curing the  information.  Farquharson  v.  Balfour  (<f), 
and  Freeman  v*  FairKe{e)*     The  solicitors  in  this  case 


(a)  Cr.  &  Ph.  104 ;  S.  €.  on 
motion  for  production,  1  Y.  & 
Coll.  C.  C.  128. 

(6)  Cr.&Ph.lia 


(c)  11  Sim.  401. 

(d)  I  T.  &  R.  190. 

(e)  3  Men  44. 
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weie  filflo  solicitors  for  both  piurties ;  and  disolosiu^  at* 
tlie  suit  of  eithcTy  would  be  a  breach  of  confidenoa 

Mr.  Teng)le^  and  Mr.  7V^>  for  the  Plaintiff 

The  Defendants  are  bound  to  shew,  at  least,  that  they 
have  made  some  attempt  to  acquire  a  knowledge  of  the 
facts  in  question ;  for  it  is  admitted  tiiat  Messrs.  Daw^ 
MonifCo.  YT^T^  tiieir  solicitors  at  the  time  of  the  transac- 
tion. It  is  not  necessary,  in  this  case,  to  say  what  the 
rule  may  be  where  the  information  is  in  the  possession 
of  one  wholly  a  stranger. 


MOS 


I84S. 


Yice-Chaitcsllor  t-« 

Hie  only  question  in  this  case  is,  whether  the  answer 
going  only  to  tiie  personal  knowledge,  information,  and 
belief  of  the  Defendants,  is  sufficient;  or  whether  the 
Defendants  ought  not  to  have  ascertained,  or  made,  at 
least,  an  attempt  to  ascertain,  by  inquiry  of  their  late 
solicitors,  what  are  the  facts  which  are  made  the  subject 
of  charge  and  interrogatory.  I  think  it  must  be  taken 
as  admitted,  that  Messrs.  Dctwwn  Sf  Co.  were  the  soli- 
citors of  the  Defendants,  and  qs  between  the  Plaintiff 
and  the  Defendants,  the  question  of  privilege  which 
was  suggested  in  argument,  does  not  necessarily  arise  (a)* 
I  should  also  guard  myself  agunst  being  understood  to 
express  any  opinion  that  a  Defendant  is  bound,  in  all 
cases,  to  seek  information  which  is  equally  accessible 
to  both  parties,  and  which  is  not  either  in  his  own 
possession  or  knowledge,  or  that  of  his  agents,  or  of 
persons  within  his  control,  or  for  whose  acts,  with  re« 
ference  to  the  matter  in  question,  he  is  answerable. 
Take  for  example  the  case  put  in  argument: — I  do 


Judgmeni* 


(a)  See  1  Myl.  &  K.  101. 
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1842.  not  ihink  that  the  Plaintifl^  caUing  on  the  Defimdant  to 
Btate  whether  a  person  did  or  not  die  on  a  certain  daj, 
as  a  general  role,  has  any  right,  in  order  to  procure 
that  information,  to  require  him  to  examine  the  parish 
jM^imeaf^  re^ster.  But  how  does  the  case  stand,  regard  being 
had  to  the  simple  fact,  that  Messrs.  Dawion  Sf  Co.  were 
the  Defendants'  agents?  Suppose  the  extreme  case  of 
the  vendor  of  an  estate  selling  it  through  his  agent, — 
the  whole  matter  being  transacted  between  the  pur- 
chaser and  the  vendor's  agent, — and  suppose  the  agent, 
by  gross  misrepresentations,  to  induce  the  purchaser  to 
^ve  for  the  estate  a  price  ten  limes  the  value.  If  the 
purchaser,  in  such  a  case,  filed  a  bill  to  have  the  trans- 
action set  ande  on  the  ground  of  fraud,  it  could  not 
be  sufficient  for  the  vendor,  by  his  answer,  to  say,  that 
he  did  not  know  whetiier  his  agent  made  such  false  re- 
presentations or  not.  The  sufficiency  of  the  answer 
would  be  at  once  tried,  by  inquiring  whether,  if  the 
Defendant  had  put  in  an  answer,  saying  that  he  had 
been  informed  by  his  agents,  and  believed  it  to  be  true, 
that  such  misrepresentations  were  made,  that  would  or 
would  not  be  material.  In  the  case  of  a  mere  witness, 
the  statement  might  not  bind  the  Defendant;  but  that 
which  an  agent  sidd,  in  the  case  I  have  supposed,  would 
bind  his  principal ;  and  for  that  reason,  the  admisdon, 
that  the  Plaintiff  was  informed,  and  believed  the  agent 
did  make  the  misrepresentation,  would  be  material  It 
is  impossible  the  Court  can,  in  this  case,  say  that  the 
letters  or  communications  which  passed  between  the 
Plaintiff  and  the  agents  of  the  Defendants  may  not,  if 
admitted,  be  sufficient  to  entitie  the  Plaintiff  to  a  decree. 


The  Defendants  are  bound  to  give  some  information 
by  their  answer,  or  to  say  that  they  have  made  the  at- 
tempt to  procure  it,  but  have  failed  It  is  not  sufficient 
for  one  party,  acting  by  his  agent  simply,  to  tell  the 
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other  party  that  he  does  not  know  what  his  agent  did.  1842. 
I  proceed  on  the  ground,  that  the  acts  of  the  agent 
would  bind  the  principal ;  and  the  answer  as  to  those 
aicts  may,  therefore,  be  material  evidence  for  the  Plain- 
tiff. I  think  the  point  is  not  new,  although  I  am  not 
aware  of  any  reported  case  upon  the  subject 

It  was  said,  that  Ihe  Plaintiff  mi^t  himself  make  the 
inquiries  of  the  solicitors,  and  might  call  them  as  wit- 
nesses. The  answer  to  that  argument  is,  that  the 
Plaintiff  i%  in  this  Courti  entitled  to  an  answer  irom 
the  Defendant,  not  only  in  respect  of  &cts  which  he 
cannot  otherwise  prove ;  but  also  as  to  &ct8^  the  admis* 
sion  of  which,  will  relieve  him  from  the  necessity  of  ad^ 
ducing  proof  from  other  sources  (a). 


Exeepttoni  to  the  Master*!  Report  overruled. 
(c)SeeBreretonY.  G^iMif^  2  Atk. 241 ;  IUehY.Fineh,2ye9.A92. 
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MOBLEY  V.  COOK. 

X  HE  sale  of  certun  property,  and  amongst  the  rest  of 
a  leasehold  estate,  was  annoimoed  to  take  place  by  auc- 
tion, on  the  14th  of  January,  1841,  according  to  stated 
conditions,  the  sixth  of  which  was  as  follows: — ^That 


17a,  1M. 

and  2^4 

December. 
Vendor  and 
pnrdiaier.— 
Conditioni  of 
Mle. 

A  cooditioii 
of  sale  was  that 

in  caae  Uicpur-  the  vendoT  of  the  freehold  will  deliyer  to  the  puidiaaer 

diaser  snould  _, 

niie  objections  an  abstract  of  his  own  conyejance ;  but  all  other  ab- 
stracts, or  the  inq)ectaon  of  any  other  deeds  or  docu« 
mentSy  or  other  evidence  of  title  whatever,  that  may  be 
required,  are 'to  be  prepared  and  obtained  at  the  pur« 
chaser's  expense.  That  each  vendor  of  the  leasdiolds 
will  deliver  to  the  purchasers  an  abstract  of  the  lease 
under  whicji  such  vendor  holds  the  premises,  and  such 
purchasers  shall  not  require  the  production  of  the  les- 
sor's title,  nor  the  production  of  any  deeds  or  docu- 
ments in  any  of  sudi  leases,  or  intermediate  assignments 
recited  or  referred  to,  nor  require  any  indemnity  against 
any  rents  or  covenants  to  which  the  premises  may,  with 
others,  be  subject  or  liable  to ;  and  the  production  of 
the  last  receipt  for  rent  shall  be  conclusive  evidence 
that  the  covenants  contained  in  the  leases  have  been 
fulfiUed. 


to  the  title 
which  the  Ten- 
dor  should  not 
be  able  or  will- 
ing to  remoYCi 
the  vendor 
might  rescind 
the  contract, 
on  notice  snd 
repayment  of 
the  deposit  to 
the  purchaser; 
and  objections 
not  dellTered 
within  fourteen 
days  after  de- 
livery of  the 
abstract  to  be 
treated  aa 
waived,  in 
which  reapect 
time  was  to  be 
essentisL    The 
purchaser  re- 
turned the  ab- 
stract with 
queries  within 


All  attested,  official,  or  other  copies  or  ex- 
queries  within 

the  fourteen 

days,  and  the  vendor  answered  the  queries ;  the  purchaser  on  the  same  day  objected  to  the 
answers  :  the  correspondence  on  the  subject  of  the  title  continued  for  several  weeks,  and 
then  the  vendor  gave  notice  that  he  rescinded  the  contract : — Held, 

That  the  continuance  of  the  treaty  for  the  completion  of  the  title,  after  the  first  objection 
of  the  purchaser,  was  a  waiver  of  tbie  condition  as  to  the  rescinding  of  the  contract. 

That  such  a  condition  of  sale  ought  to  be  discouraged ;  and  ought  not  to  receive  a  oon« 
stmction  oppressive  on  the  purchaser. 

That  the  vendor's  right  to  rescind  the  contract  under  the  condition  must  be  oo-eztensive 
with  the  purchaser's  right  to  object  to  the  titie  under  the  same  condition. 

lliat  the  vendor  was  only  bound  bonA  fide  to^deliver  an  abstract  of  such  titie  as  he  had 
at  the  time  of  delivering  it ;  and  so  long  as  the  condition  remained  in  force,  was  not  bound 
to  deliver  any  supplemental  abstract  of  title  afterwards  acquired ;  tefnble. 

Whether  the  benefit  of  the  condition  would  not  in  equi^  be  forfeited  by  a  vendor  who 
designedly  delivered  an  imperfect  abstract  of  the  title  which  he  had  at  the  time  of  delivering 
it;  pMTt. 
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treets  from  deeds*  willsy  or  other  documents,  and  all 
deeds  of  oovenant  for  the  production  of  title-deeds  or 
documents  as  respects  all  the  lots,  are  to  be  prepared 
at  the  purchaser's  expense.  In  any  case  where  the 
title«deeds  relate  to  other  property,  the  yendor  will  re^ 
tain  the  sam^  and,  if  required,  coyenant  for  their  pro-» 
duction.  And  in  case  any  of  the  purchasers  shall  raisQ 
objections  not  herein  provided  for,  and  which  the  yen^ 
dors  shall  not  be  able  or  willing  to  remoye,  the  yendora 
shall  be  at  liberty  to  resdnd  the  contracts,  by  writing 
under  their  hands,  on  repaying  to  such  purchaser  or 
purchasers  his  or  her  deposit,  without  interest,  costs,  or 
further  compensation,  and  all  objections  not  made  in 
writing  and  deliyered  to  tiie  yendors'  solicitors  within 
fourteen  dajrs  after  the  deliyery  of  the  abstract  shall  be 
treated  as  walyed;  in  this  respect  time  shall  be  deemed 
the  essence  of  the  contract 


1848. 


On  tiie  25  th  of  January,  the  yendor  deliyered  an  ab- 
stract, which  was  returned  witii  queries  on  the  6th  of 
February.  The  abstract  was  re-deliyered,  with  an* 
swers  to  the  questions  on  or  before  the  17th  of  Febru- 
ary, and  on  tiie  17th  of  February  the  purchaser  ob- 
jected to  the  answers  as  insufficient  A  correspondence 
on  the  subject  then  took  place  between  the  parties,  and 
continued  until  the  26th  of  March,  when  tiie  vendor 
giving  some  further  explanation  respecting  the  titie,  in 
a  letter  to  the  solicitor  of  the  purchaser,  added — "  If 
your  client  is  imwilling  to  complete  the  purchase  with 
the  above  answers,  I  must  avail  myself  of  the  power 
contained  in  the  6th  condition  of  the  above  particulars 
of  sale,  to  rescind  the  contract,  and  I  do  hereby  rescind 
tiie  contract" 


Ahtraet. 


On  the  21st  of  May,  1841^  the  purchaser  filed  his  bill 
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Arpwtuni, 


against  the  vendor  for  a  specific  perfonnance  of  the  con« 
tract  of  sale  (a).    On  the  hearings 

Mr.  Teed,  and  Mr.  BiUan,  for  the  Plaintiff,  atgaed 
that  the  vendor  having  continued  the  treaty  beyond  the 
time  spedfied^  and  thereby  led  the  purchasers  into  fur- 
ther expense,  in  antidpation  that  the  contract  would  be 
fiilfilled,  could  not  afterwards  avail  himself  of  the  sixth 
condition,  and  retire  from  the  contract  Tarmer  v. 
SmiA(b)i  Page  v.  Adam{c)\  CuUi  v.  Tho^(d); 
Hobson  V.  Bea{e). 


Mr.  Sharpe,  and  Mr.  Gbuse,  for  tiie  Defendant,  in* 
asted  upon  the  plain  and  distinct  terms  of  the  sixth  con- 
dition, enabling  tiie  vendor  to  rescind  the  contract 
WUUams  v.  Edwards  (/);  BenneU  v.  F(nokr{g)\  Same^ 
bury  V.  Jones  (A).  The  point  did  not  call  for  decisioa 
in  Tanner  v.  SmUh. 


Judpneni.     Vice-Chancellor  : — 

The  Plaintiff  has  in  this  case  insisted,  that  according 
to  the  judgment  of  the  VicC'Chancelbr  of  England^  in 
TanruT  v.  Smith,  upon  a  condition  very  simihir  to  the 
present,  the  vendor  must  at  once  elect  between  one  of 
two  courses,  when  objections  to  the  titie  are  taken ; — 


(if)  The  bill  charged  the  ven- 
dor with  fraud  in  not  stating,  in 
his  abstract,  deeds  which  he  had 
and  which  wotdd  have  removed 
objections.  It  w&s  not  aigued, 
that  this  frame  of  the  record  pre* 
eluded  relief  on  the  simple  ground 
of  contract  (as  in  WhUwarth  v. 
Gauffom,  1  Cr.  &  Fh.33d).  The 
vendor  said  he  had  made  out  the 
best  title  in  his  power.  This  was 


immaterial  to  tihe  principal  point 
of  construction  on  which  the  case 
is  reported. 

(6)  10  Sim.  410. 

(e)  4  Beav.  269. 

(d)  V.-C.  England,  8rd  De- 
cember, 1842. 

(e)  2  Beav.  17. 

(f)  2  Sim.  83. 

(g)  2  Beav.  302. 
(h)  Id.  462. 
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first,  waive  Ids  right  to  insist  upon  the  condition  ena-  ^  1842. 
bling  him  to  rescind  the  contract;  or,  secondljt  put  an 
end  to  the  contract,  and  thereby  reUeve  the  purchaser, 
as  well  as  himself^  from  the  pendency  of  it  On  behalf 
of  the  vendor  it  was  argued,  that  the  question  of  the  •^^*«»'* 
effect  of  the  condition  did  not,  in  fact,  judicially  arise 
in  the  case  of  Tanner  v.  Smith ;  the  bill  in  that  case 
having  been  brought  by  the  vendor,  who  could  not 
have  inffisted,  by  his  own  bill,  upon  ezerdsing  his  right 
to  rescind  under  the  condition.  My  own  impression 
(having  been  counsel  in  the  appeal  motion)  is,  that  the 
question  did  distinctly  arise,  and  that  it  was  dedded  by 
the  Vtce^CTumcenor  in  the  way  which  the  Plaintiff  has 
contended  The  ucgnment  for  the  purchaser  in  that 
case  was,  that,  under  the  condition  in  question,  the  ven* 
dor  had  a  right  to  resdnd  the  contract  at  any  time 
before  the  decree,  and  that  it  would  be  ui^ust  that  a 
vendor  retumng  such  a  right  should  keep  the  deposit. 
The  Vice'Chancettor  held,  that  the  vendor  was  not  in  a 
position  to  resdnd  the  contract  He  said  the  condition 
was  waived  by  the  vendor,  and  he  granted  the  injunc- 
tion to  restrain  the  action  for  the  recovery  of  the  deposit, 
thereby  deciding  against  that  construction  of  the  con- 
dition for  which  the  vendor  now  contends  (a).  It  was 
with  reference  to  that  argument  that  Lord  CoUenhcm 

(a)  During  the  afgument  of  deliver  a  lupplemental  abftract, 

Tatmer  v.  Smithy  15th  January,  which  may  fail  still  to  make  out 

1840,    the    Fk&-CkaneeUor   of  hig  title. 
England  haying   ezpretsed   an 

opinion  to  the  effect  which  is  re-  Vicb-Chamcbllor. — It  leemi 

ported  (10  Sim.  411),  that  when  to  me  a  condition  which  is  capa- 

ohjections  are  delivered,  the  ven-  hie  of  being  exercised   at  one 

dor,  under  the  7th  condition,  had  time  only.    When  objections  are 

then  the  opportunity  of  deciding  delivered  and  the  vendor  i 


whether  he  was  able  and  willing  "  I  am  able  and  willing  to  remove 
to  remove  them,  the  following  them,"  he  cannot  afterwards  re- 
observations  passed  :^-  sdnd  the  contract, 

Mr.  /aco6.^— The  vendor  may 
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•  <r  H^pWtfll** 


flaid,  '^  This  esse  shews  theinoonvemence  of  hearing  ihh 
merits  of  a  cause  upon  motion ; "  and  he  said,  that  whe^ 
ther  the  vendor  did  or  did  not  retain  the  ri^t  to  rescind 
the  contract,  (not  having  rescinded  it  upon  the  first  ob- 
jection),  he  had  reserved  to  himself  the  right  to  contend 
that  he  was  in  a  position  to  rescind  the  oontract  to  the 
latest  moment;  and  that  it  would  be  unjust  to  allow  a 
vendor  in  such  circumstances  to  keep  the  purchaser's 
money  in  his  pocket.  Lord  CattenhanCs  judgment,  how- 
ever^  neither  overruled  nor  disapproved  of  the  Vke^Qum^ 
cdlor^s  opinion  of  the  construction  and  effisct  of  the  oon-> 
dition. 


The  case  of  Page  v.  Adam  (a)  at  the  Bolls,  which  was 
cited  for  the  Plaintiff^  may,  perhaps,  raise  a  question 
whether  IjotALangdaJe  agrees  with  the  Vice^Chaneellor  in 
the  construction  of  the  condition  as  expressed  in  Tanner 
V.  Smiilu  The  Vtee^ChanceUor  held,  that  a  treaty  and 
correspondence  between  llie  vendcMt  and  poidiaser,  after 
the  firat  objection  taken,  with  a  view  to  complete  the 
title,  was  a  waiver  of  die  condition.  It  was  not  meant, 
in  Page  v.  Adam^  to  decide  that  the  vendor  could  take 
the  benefit  of  the  condition  after  he  had  waived  it ;  and 
the  case  rather  points  to  the  conclusion,  that  Lord 
Langdak  did  not  consider  the  treaty  and  correspondence 
as  necessarily  a  waiver;  and  his  observations  about  the 
good  faith  of  the  proceeding  on  the  part  of  the  vendor. 


Mr.  /aco5.— If  he  at  that 
time  thinks  himself  able,  and 
proves  not  to  be  able,  may  he 
not  afterwards  exercise  the  op- 
tion f 

ViCE-CRAifCELLOR. — Myopin- 
lon  is,  that  the  7th  condition  ap« 
plies  to  the  mode  in  which  the 
vendor  chooses  to  deal  with  the 


objections.  If  he  says  that  he  is 
able  and  willing  to  remove  them, 
he  is  excluded  at  any  time  afler-* 
wards,  whether  upon  the  same  ob- 
jections or  future  objections,  from 
availing  himself  of  that  condi- 
tion to  rescind  the  contract  on 
the  ground  that  he  is  not  able  or 
willing.  Repr.  MS. 
(o)  4  Bear.  269, 
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^int  the  same  way.  In  that  oaee,  an  abstract  was  dei- 
livered  and  returned  in  due  tiipe  with  obsenrationB  and 
queries.  Answers  to  the  queries  were  returned.  Upon 
these  answers,  observations  were  made ;  and  it  was  with 
reference  to  these  last  obserVationB  that  the  vendor's 
solicitors  daimed  a  right  to  resdnd  the  contract:  that 
case  would  rather  impeach  than  confirm  the  authority  of 
Tanner  v.  Smiih* 


If,  however^  I  am  to  follow  Tanner  v.  SmOh,  I  can 
only  do  so  by  rejecting  the  second  part  of  the  Plaintiff^ 
argument  in  which  (for  some  purpose  of  this  suit)  he 
imputed  fraud  to  the  vendor  in  the  suppression  of  part 
of  his  abstract.  It  was  said  that  the  vendor  was  bound 
to  furnish  the  purchaser  with  a  perfect  abstract  of  his 
title ;  and  that  the  vendor  was  not  bound  to  deliver  his 
objections  until  such  perfect  abstract  was  delivered^ 
Hobion  V.  BeU{a) ;  that  in  this  case  a  perfect  abstract 
had  not  been  delivered ;  and,  therefore,  that  the  time  for 
delivering  objections  had  not  yet  expired. 

If  by  the  expression  '' perfect  abstract,''  is  meant  the 
most  perfect  abstract  in  the  vendor's  possession  (actual  or 
constructaTe)  at  the  time  of  his  delivering  it,  I  should  pro- 
bably accede  to  the  Plaintiff's  argument;  for,  undoubtedly, 
a  Court  of  equity  would  not  permit  a  vendor,  who  had  a 
good  title,  and  the  means  of  shewing  suc^  title  on  his 
abstract,  fraudulentiy  to  deliver  an  imperfect  abstract  to 
whidi  oljections  would  necessarily  be  taken ;  and,  upon 
these  objections  being  taken,  avail  himself  of  his  own 
fraud  to  avoid  his  contract,  under  the  condition.  In 
any  otiier  sense  of  the  words  ^'  perfect  abstract,"  I 
ehouM  have  difficulty  in  following  the  argument  A 
perfect  abstract  in  the  strict  sense  of  the  term  would 


(a)  2Beav.l7. 


112  CASES  IN  CHANCERY. 

1842*  shew  a  good  title;  but  the  conditionB  clearly  mean  to 
provide  for  the  case  of  an  abstract  not  shewing  a  good 
title. 

j%dgm€i^.  It  is  dear,  however^  that  it  was  not  in  any  qualified 
sense  of  the  term  that  the  expression  ''perfect  abstract" 
was  used  in  the  argument.  The  argument  was,  that  the 
vendor  had  been  guilty  of  a  firaud  (depriving  hun  of  the 
benefit  of  the  condition  in  question)^  because  he  had  with- 
held from  the  purchaser  a  policy  of  assurance  and  a  conr 
veyance  of  the  equity  of  redemption  of  the  purchased  pre-- 
misesy  both  of  which  were,  ex  ooncesris,  obtained  by  him 
in  the  month  of  March,  1841.  Now,  it  appears  to  me 
impossible  to  hold  that  the  vendor  was  under  an  obliga- 
tion to  deliver  these  documents,  if  the  argument  de- 
rived from  Tanner  v.  Smith  be  right.  The  vendor  canr 
not  be  bound  to  do  more  than,  bonft  fide,  deliver  such 
abstract  of  title  as  he  has  at  the  time  of  delivering  it, 
if  (as  the  purchaser  contended)  the  effect  of  doing  more 
towards  the  completion  of  the  titie,  in  answer  to  thepmv 
chaser's  requisition,  is  to  have  the  effect  of  a  waiver  of 
any  condition  of  sale. 

It  was  attempted  to  reconcile  the  argument  I  have 
adverted  to,  with  Tanner  v.  Smiihi  by  saying,  that  the 
days  within  which  the  purchaser  was  bound  to  take  his 
objection,  mjist  be  computed  from  tiie  time  when  a  per- 
fect abstract  was  delivered ;  and  that,  if  the  vendor 
made  any  addition  to  the  abstract  first  delivered,  a  new 
period  of  fourteen  days  would  run  in  tiie  purchaser's 
favour,  from  the  time  of  delivering  such  addition.  That 
the  purchaser  must  be  at  liberty,  after  addition  to  the 
abstract,  to  take  new  olgections  to  the  titie,  (at  least  to 
the  extent  of  objections  arising  upon  or  out  of  the  ad- 
ditional matter),  cannot  be  disputed.  But  if  I  am  to 
understand  the  purchaser  as  admitting  that  every  answer^ 
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(not  being  merely  argumentative)  which  the  vendor 
gives  to  the  purchaser's  requisition,  and  to  that  length 
the  aignment  went,  is  to  be  considered  as  an  addition  to 
the  original  abstract^  ^ving  the  purchaser  under  the 
condition  of  sale  a  new  period  of  fourteen  days^  within 
which  to  take  objections  to  the  abstract  originally  de- 
livered, I  cannot  but  think  that  Tanner  v.  Smith  is 
given  up  altogether  by  the  aigument ;  for,  if  the  con- 
ditions are  held  to  apply  to  that  new  state  of  circum- 
stances,  so  as  to  give  or  rather  limit  the  purchaser  to 
the  fourteen  days,  prescribed  by  the  conditions  for 
taking  objections  to  the  title,  it  appears  to  me  irresisti- 
bly to  follow,  that  the  vendor  must  have  a  new  right  to 
rescind  the  contract,  upon  the  new  objections  being 
taken.  So  long  as  the  purchaser's  right  to  object  to 
the  title  upon  the  footing  only  of  the  conditions  of  sale 
is  claimed, — so  long  the  right  of  the  vendor  to  rescind 
the  contract  under  the  same  conditions  in  answer  to  the 
objections  must  remain.  Those  who  rely  upon  Tanner 
V.  Smiihy  must,  for  the  purposes  of  their  argument,  con- 
tend, that  the  vendor  in  this  case  had  delivered  his  ab- 
stract; or,  at  least,  that  whatever  the  rights  of  the  pur- 
chaser might  be,  the  vendor  was  estopped  fix>m  saying 
he  had  not  delivered  an  abstract, — that  by  treating  for 
the  completion  of  the  title,  after  objections  taken,  he 
had  waived  his  right  to  rescind  under  the  condition,  and 
that  all  parties  were  consequently  remitted  to  the  ordi- 
nary rules  of  a  Court  of  equity,  in  reference  to  questions 
of  title,  unfettered  by  the  particular  conditions  of  sale. 
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1842. 


Judgments 


I  shall,  therefore,  pass  by  the  imputed  fraud,  and  re- 
turn to  the  consideration  of  the  actual  position  of  the 
parties  in  tiiis  case. 


Upon  many  of  tiie  possible  cases  alluded  to,  I  need 
not  express  a  decided  opinion.    I  agree  that  a  vendor, 
VOL.  II.  I  H.  w. 
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JudymenL 


in  a  case  like  the  present,  is  bound  to  deliver  the  best 
abstract  that  he  can ;  and  a  Court  of  equity  would  not 
do  a  very  violent  act  in  holding,  that  a  vendor  who, 
under  conditions  of  thb  kind,  having  a  perfect  ab- 
stract, fiaudulently  delivered  one  which  was  imperfect, 
had,  by  such  fraudulent  breach  of  the  conditions  on 
his  part,  forfeited  the  benefit  of  the  conditions  in  his 
&vour« 


No  question  however  can  arise  upon  that  point,«be- 
cause  it  is  not  suggested,  that  the  vendor,  at  the  time  he 
delivered  his  abstract,  was  in  the  possesion  of  any  better 
or  other  abstract  than  that  which  he  delivered.  Nor  is 
it  necessary  I  should  say  in  what  manner  the  Court 
would  deal  with  a  case  in  which  a  vendor  acting  bon& 
fide  should  deliver  a  second  abstract  (properly  so  called) 
after  objections  taken  to  a  first  abstract.  For  the  pur- 
poses of  the  present  case,  I  assume  that  the  abfstract  de- 
livered by  the  vendor,  was  his  abstract  of  title,  or,  at 
least,  that  he  is  not  in  a  condition  to  say  that  it  was 
not.  The  case  is  then  reduced  to  the  same  point  which 
arose  in  Tanner  v.  SmWi;  namely,  an  abstract  deli- 
vered,— objections  taken  to  it  by  the  purchaser, — answers 
(not  merely  argumentative)  to  the  purchaser's  requi- 
sitions, furnished  by  the  vendor, — and  a  correspondence 
and  treaty  between  the  vendor  and  purchaser  continued 
down  to  the  25th  March,  upon  the  footing  of  the  vendor 
proceeding  to  complete  his  titie.  The  question  is,  whe- 
ther such  correspondence  and  treaty,  after  the  first  ob- 
jections were  delivered,  is  or  is  not  a  waiver  of  tiie  6th 
condition, — which  involves  tiie  preliminary  question, 
whether  the  6th  condition  is  not  confined  to  the  ob- 
jections first  taken  aft;er  the  abstract  is  delivered.  I 
cannot  say  that  the  language  of  the  6th  condition  im- 
peratively decides  the  question.  Nor  can  it,  on  the 
other  hand,  be  denied  that  the  language  of  the  6th  con- 
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dition  18  oonsisient  with  the  construction  put  upon  it 
in  Tanner  y.  Smith,  or  that  such  construction  reaches 
the  reasonable  and  probable  intention  of  the  parties. 
Nor  am  I  prepared  to  say,  that  the  interests  of  a  pur- 
chaser might  not  in  many  cases  be  best  consulted  hj  a 
different  interpretation  of  the  condition;  nor  that  a 
skilful  practitioner  may  not  in  all  cases  by  the  addition 
of  a  few  words  in  his  answer  to  objections  to  title,  such 
for  instance  as  ''  without  prejudice,''  obviate  the  effect 
of  the  rule  laid  down  in  Tanner  y.  Smith.  But  I  am 
bound  to  come  to  that  conclusion  which,  with  reference 
to  the  majority  of  cases,  appears  most  consonant  to  jus- 
tice. Proceeding  upon  that  principle,  I  haye  no  hesita- 
tion in  saying  that  I  think  conditions  of  sale  like  those 
before  me  (the  meaning  of  which  no  purchaser  knows 
until  ex  post  facto  decisions  of  a  Court  of  justice  informs 
him  of  it)  ought  to  be  discouraged,  and  that  I  am  but 
offering  such  discouragement  by  putting  a  strict  oonstruc- 
tion  upon  tfaem  in  favour  of  a  purchaser,  and  by  hold- 
ing that  they  are  not  to  have  a  construction  which  might 
subject  purchasers  to  a  great  expense  and  inconvenience 
at  the  mere  will  of  a  vendor; — ^that  the  6th  condition  in 
this  case  ought  to  have  that  construction  which  the 
Vice^ChanceUar  put  upon  a  similar  condition  in  Tanner 
v.  Smith ; — that  a  treaty  between  the  vendor  and  pur- 
chaser Tor  the  completion  of  the  title  by  the  former, 
after  the  purchaser's  objections  have  been  taken  to  the  ab- 
stract, ought  to  be  deemed  a  waiver  of  that  condition ; — 
and  that  in  equity,  as  at  law,  the  condition  once  waived 
is  gone  for  ever. 


1842. 


Judgment. 


I  have  reason  to  know  that  the  Vice-chancellor  re- 
mains of  the  opinion  correctly  attributed  to  him  in  TVrra- 
ner  v.  Smith,  and  that  he  intended  to  re-assert  the  same 
opinion  in  the  late  case  of  Cutts  v.  Thody, 

i2 
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Dee.  22. 

Motum  under 
the  5tli  Order 
of  the  9th  of 
May,  1839,  for 
special  accounts 
and  inqoiries, 
not  merely 
preliminary  to 
the  decision, 
at  the  hearing, 
of  the  qnestions 
in  the  cause, 
but  inTolving 
the  decision  of 
some  of  those 
[oestions,  re- 


CURD  V.  CURD. 

A.  SUIT  by  one  of  several  residuary  legatees  against 
the  widow^  who  was  a  devisee  in  trust  of  llie  real  estate, 
and  executrix,  char^g  various  acts  of  n^lect  and  de- 
fault, and  praying  that  the  accounts  might  be  taken,  and 
new  trustees  appointed  The  answers  admitted  that  the 
Plaintiff  was  a  residuary  legatee. 


qoestj 
Aised 


Arffummt 


Mr.  Cooke f  for  the  Plaintiff,  moved  under  the  Or- 
der y.  of  the  9th  of  May,  1839,  for  a  reference  to  take 
an  account  of  the  personal  estate  of  the  testator  come  to 
the  hands  of  the  executrix,  and  of  her  disposition  thereof, 
and  of  the  outstanding  personal  estate,  with  a  direction 
to  distinguish  such  parts,  the  use  whereof  was  not, — ^from 
such  parts  the  use  whereof  was, — specifically  bequeathed 
to  the  Defendant;  and  what  had  become  thereof  respect- 
ively ;  and  to  take  an  account  of  the  testator's  debts,  &c. ; 
and  an  account  of  the  profits  made  by  the  Defendant, 
from  the  carrying  on,  by  her,  of  the  testator's  trade ; 
and  of  the  parts  of  the  real  and  personal  estate  used  by 
her  in  carrying  on  the  same ;  and  to  inquire  whether 
the  Defendant  had,  for  any  and  what  time,  maintained 
and  educated  the  testator's  children ;  and  to  take  an  ac- 
count of  the  real  estate,  and  of  the  rents  and  profits  re- 
ceived by  tiie  Defendant ;  and  of  the  fireehold  or  lease- 
hold estate  sold,  and  when,  and  to  whom,  and  for  what 
sums  of  money,  and  when  received  And  what  children 
of  tiie  testator  were  living  at  his  decease ;  and  whether 
any,  and  which  of  them,  attained  the  age  of  twenty-one ; 
and  when  the  youngest  attained  twenty-one ;  and  which 
of  such  children  had  died  since  the  death  of  the  testator; 
and  if  sons,  whether  they  attained  that  age;  and  if 
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daughters^  whether  they  attained  that  age  or  were  mar- 
ried, and  who  were  their  legal  personal  representatives ; 
and  whether  any  of  such  children  died  intestate  as  to 
his  interest  in  the  testator's  real  estate ;  and  who  is  en- 
titled to  the  interests  of  such  deceased  children  in  the 
real  estate,  either  as  devisees  or  heirs-at-law  of  such  de- 
ceased children  respectively ;  and  whether  the  Defend- 
ant had  laid  out  any  and  what  part  of  the  capital  of  the 
estate  in  the  purchase  of  any  and  what  leasehold  pre- 
mises, or  in  the  erection  of  any  and  what  buildings 
thereon,  or  on  any  part  of  the  testator's  estate ;  and  of 
the  rents  and  profits  thereof  received  by  the  Defendant 
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Ar$um§»i, 


Mr.  LeiDis  opposed  the  motion,  as  involving,  if  granted, 
a  decision  of  questions  in  the  cause ;  and,  therefore,  not 
merely  preliminary  to  the  decision  of  such  questions. 

The  cases  cited  were,  Tcpham  v.  Lighllody  (a),  and 
the  cases  there  cited ;  Strother  v.  Duttan  (i) ;  and  Teague 
V.  Richards  (c). 


The  Vice-Chancellob,  after  shewing  fcom  the 
pleadings,  that  the  greater  part  of  the  inquiries  sped- 
fied  in  the  notice  of  motion  could  not  be  directed  with- 
out assuming  points  in  dispute  in  the  cause,  refused  to 
£rect  any  inquiries,  except  as  to  what  children  of  the 
testator  were  living  at  his  decease ;  and  which  (if  any)  of 
them  had  once  died;  and  who  were  their  personal  re- 
presentatives. 

(a)  Vol.  I.,  p.  289.        (5)  10  Sim.  288.        (e)  11  Sim.  46. 


Ju^^wttti^* 
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2nd  and  ^rd 
Mareh^ 

MotioQ  for  in- 
quiries, as  pre- 
liminary, un- 
der the  5th 
Onlerofthe 
9th  of  May, 
1839,  refused, 
where  the  ne- 
cessity of  the 
inquiries  would 
depend  upon  a 
certain  effect 
being  given  to 
a  will  of  dif- 
ficult construc- 
tion. 


BREEZE  r,  ENGLISR 

JuB.  Elderton  moyed,  on  behalf  of  the  Pluntiff^  under 
the  Order  V.  of  the  9th  of  May,  1839,  for  a  reference 
to  inquire  '^  whether  A.y  in  the  pleadings  named,  is  living 
or  dead ;  and  if  dead,  when  he  died,  and  whether  testate 
or  intestate,  and  married  or  unmarried ;  and  who  were, 
and  are,  his  heirs^t-law  and  next  of  kin,  and  legal  per- 
sonal representatives;  and  whether  the  Plaintiffs  A, 
and  C,  his  wife,  or  the  Plaintiffs  2>.,  and  J^.,  his  wife, 
have  executed  any  and  what  settlement  respectively,  af- 
fecting their  interests  in  the  hereditaments  in  the  plead- 
ings mentioned ;  and  also  whether  JP.,  in  the  pleadings  in 
this  cause  named,  is  alive  or  dead ;  and  if  dead,  when  she 
died,  and  whether  leaving  any  and  what  issue;  and 
whether  the  eaid  F,  exercised  the  power  of  appointment^ 
allied  to  have  been  reserved  to  her  by  the  settlement 
alleged  to  have  been  executed,  of  her  interest  in  the  said 
hereditaments." 


jrffumeni.  Mr.  J.  Hill  opposed  the  motion,  and  cited  Frost  v. 
HcaniUon  {a) ;  Warner  v.  Moore  {b) ;  and  Logan  v. 
Baines  (c). 


[The  argument  then  proceeded  on  the  question,  whe- 
ther, upon  the  construction  of  the  wiU  under  which  the 
parties  claimed,  the  inquiries  would  or  not  ultimately 
need  to  be  made.] 


(a)  4  Beav.  33. 

(b)  V.-C.  England,  22  July, 
1841.  Foreclosure  suit  Motion 
by  the  Plaintiff  for  an  inquiry 
who  was  the  heiivat-law  of  the 
mortgagor,  suggesting  that  it  was 


doubtful  whether  a    Defendant 
before  the  Court  in  that  charac- 
ter was  the  heir.    Refused  with 
costs.     Repr.  MS. 
(e)  10  Sim.  604. 
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Yick-Chancellor  : — 

The  inquiries  asked  hj  this  motion  may  or  may  not 
be  necessary ;  but  that  question  the  Court  cannot  de- 
termine^  without^  in  the  first  placcj  deciding  upon  the  jti^meni, 
effect  of  a  will,  the  interpretation  of  which  will  be  a 
matter  of  much  difficulty,  and  is  open  to  very  great  ar- 
gument. I  shall  not  make  any  order  upon  the  motion, 
but  reserve  the  costs  of  it  until  the  hearing. 


COLLINSON  V.  BALLARD.  ^^^ 

VJN  the  hearing  of  a  creditor's  suit,  a  decree  was  pro-  inquiries  of  the 

posed  to  be  taken,  which,  after  directing  the  usual  ac-  pJ^SISJ^ton  **'^ 

counts,  proceeded  to  refer  it  to  the  Master,  to  inquire  vropoaed  to  be 

whether  it  would  be  for  the  benefit  of  the  estate,  that  beneficial  ma- 

any  proceedings  should  be  taken  for  the  purpose  of  com-  l^Sbn^*of 

pleting  certain  buildings  which  the  intestate  had  entered  JJl^^**  ^* 

into  covenants  to  erect  by  a  certain  time ;   and  also  for  teitate,  will 

-  .  -  J     J  J  X  not  be  directed 

recoYering  the  possession  of  some  deeds  or  docimaents  in  a  creditor'a 
relating  to  property  belonging  to  the  estate  of  the  in- 
testate. 


rait. 


Mr.  Goodeve,  for  the  Plaintiff.  Argumenil 

Mr.  F.  J.  Hatty  for  the  administrator,  said  that  both  of 
the  parties  in  the  cause  were  desirous  that  the  inquiries 
should  be  made  in  the  suit,  and  that  such  a  course  would 
be  beneficial  to  the  estate,  and,  therefore,  to  the  cre- 
ditors. 


The  Vicjb-Chakcellor  refused  to  direct  the  pro-     judgment. 
posed  inquiries,  and  said  that  they  would  be  improper 
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18i2.  in  a  creditor'6  siiity  the  only  object  of  which  wu,  the 
CoLLiNtov  payment  of  the  PhuntiflTs  debt.  It  was  only  in  an 
admini8tn&tion  suit,  in  which  the  persons  interested,  as 
the  residuary  legatees,  or  next  of  kin,  were  parties,  that 
the  Court  interfered  with  the  proper  duties  or  discretion 
of  the  executor  or  administrator  in  the  control  of  the 
estate. 


Ballaao. 
JmdgmmU. 


10C4  Nov.  t.^^T,^^r«r«  «^^^  »»r« 

Qrd,im,0md  PINKETT  V.  WEIGHT. 

IMIke.      -n 
Trut-Auidf       -D  Y  a  settlement,  dated  the  3rd  of  April,  1828,  Francis 

in^^pm^^  •/bAnwn  vested  certain  foreign  stocks  in  John  Wright  and 

of  trmfemble  Henry  RobinsoHy  upon  trusts,  under  which,  the  Pkuntiffs, 
■luuPBt  in  ft 

Bttikiiig  Com-  and  some  of  the  Defendants,  were  beneficially  interested, 

name  of  one  of  "^^  foreign  stocks  were,  in  March,  1830,  converted  into 

^*;;j|JJ^  ^  a  sum  of  21,000i  Ck)n8ols.    In  April,  1830,  the  trustees, 

dedumtion  of  Wright  and  Robinsony  at  the  instance  of  Johnson,  sold 


thereof,  (the  nilei  of  the  oomMtny  not  aUowing  ihares  to  ftand  in  the  name  of  joint- 
owners  or  oestoi  qne  tnuti).  llie  tnutee  was  also  a  proprietor  of  aharea  in  hia  own  right 
in  the  aame  Company,  and  made  Tariona  lalea  and  porchaaea  of  aharea  therein.  There  waa 
nothing  to  diatingnidi  which  were  the  individual  aharea  held  by  the  diflferent  proprietora, 
the  aame  being  in  the  natore  of  capital,  ezpreaaed  by  qoantity.  The  tnutee  contracted  to 
aiaign  a  certain  number  of  aharea  to  the  Banking  Company  aa  a  security  for  advanoea  which 
they  made  to  him :  he  afterwards  became  bankrapt. 


Heidt  that  the  trustee  must  be  presumed  to  have  transferred  or  pledged  soch  i 
belonged  to  hioBself,  and,  ao  far  aa  he  had  aharea  of  his  own,  not  to  hare  transferred  or 
pledged  the  aharea  of  hia  ceatui  que  trusts. 

That,  therefore,  the  ceatui  que  truata  were  entitled  to  so  many  of  the  aharea  standing  hi 
the  name  of  the  tnutee  at  the  time  of  hia  bankruptcy,  aa  could  be  presumed  to  be  identical 
with  the  aharea  in  which  the  tmst-fands  were  invested,  from  the  feet  that  such  a  number  of 
aharea  had  always  thenoeforwarda  stood  in  the  name  of  the  tnutee. 

That  having  regard  to  the  deed  of  association,  the  Banking  Company  had  no  lien,  founded 
on  the  general  reUtion  of  partnership,  on  the  sharea  of  a  proprietor,  in  respect  of  a  debt 
owing  by  the  proprietor  to  the  Company. 

That  the  right  which  the  directors  of  the  Banking  Company  might  have,  under  the  deed 
of  association,  of  withholding  their  approval  of  the  transfer  of  shares,  cannot  be  exerdaed 
for  the  purpose  of  previously  obtaining  payment  of  a  debt  due  to  the  Bank,  from  the  pro- 
prietor whose  shares  are  propoaed  to  be  tranaferred. 

That  the  equitable  title  of  the  cestui  que  trusts  to  the  sharea  purchaaed  with  the  truat- 
funda  waa  perfected,  without  notice  to  the  Banking  Company,  by  the  execution  of  the  deda- 
retion  of  trust  thereof. 

That  the  special  contract  by  the  proprietor  to  aasign  his  sharea  to  the  Banking  Company, 
aa  a  security  for  their  advances,  gave  the  Bank  a  lien  on  the  aharea  then  atanding  in  the 
name  of  the  proprietor,  of  which  he  waa  the  beneSdal  owner ;  and  that  the  aame  were  not 
in  his  order  and  disposition  at  the  time  of  the  bankruptcy.    Semble. 
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out  5,000^1  Btockj  part  of  the  said  trust  ftmds  then 
Btanding  in  their  names^  and  with  the  proceeds  of  the 
sale,  and  other  monies  voluntarily  added  by  Johnson, 
purchased  160  shares,  of  100/1  each,  in  the  capital  of  the 
Provincial  Bank  of  Ireland^  which  were  transferred  into 
the  name  of  Wright  alone,  but  as  trustee  upon  the  trusts 
of  the  settlement ;  and  the  certificates  of  the  shares  were 
at  the  same  time  indorsed  with  the  words,  **  160  Irish 
Provincial  Bank  Shares.  Certificates.  Name  of  John 
Wright,  Esq.,  in  trust  for  F.  Johngon,  June  8th,  1840." 
The  certificates  of  the  shares  were  deposited  with,  and  re- 
mained in  the  possession  of  one  of  the  cestui  que  trusts. 
On  the  9th  of  July,  1830,  Johnson,  Wright,  and  Robin- 
son, executed  a  declaration  of  trust,  indorsed  on  the  set- 
tlement, declaring  that  Wright  and  Robinson,  as  to  the 
sum  of  16,0002.  Consols,  readue  of  the  21,0002.  Consols ; 
and  Wright,  as  to  the  said  160  shares  in  the  Provindal 
Bank  of  Ireland,  were  trustees  upon  the  trusts  of  the 
settlement  Johnson  died  in  1833,  and  the  Defendant 
Reynolds  was  his  executor. 


1842. 


Stmi€mimi» 


At  the  time  that  the  160  shares  were  purchased  upon 
the  trusts  of  the  settlement,  Wright  was  also  the  holder 
of  other  shares  in  the  Provincial  Bank.  Between  that 
time  and  October,  1837,  the  number  of  shares  standing 
from  time  to  time  in  Wrights  name  varied  fiom  up- 
wards of  700  to  22.5 ;  and  taking  into  the  calculation 
125  shares  transferred  by  Wrtght  to  Mr.  Mtupratt,  in 
August,  1836,  and  re-transferred  by  Muspratt  to  Wright, 
in  August,  1837  (a  transaction  explained  at  the  bar,  as 
having  taken  place  for  a  nominal  consideration,  to  qua- 
lify Mr.  MuspraU  for  some  office),  the  number  of  shares 
standing  in  the  name  of  Wright  at  the  latter  period  was 
.much  smaller.  It  did  not  appear  that  any  change  took 
place  in  the  number  of  225  shares  in  the  name  of  Wright, 
from  October,  1837,  until  the  time  of  his  bankruptcy. 


122  CASES  IN  CHANCERY. 

Every  onyalai  share  in  the  Provincial  Bank  ot  Ireland  was 
of  the  nominal  value  of  10021 ;  and  the  holders  of  shares 
were  the  holders  of  proportionate  parts  of  the  capital  of 
the  Company :  the  particular  shares  which  they  so  held 
were  not,  however,  distinguishable  by  any  mark  or  num- 
ber ;  and,  therefore,  when  a  proprietor  sold  some  of  his 
shares,  his  proportion  of  the  capital  was  diminished  to 
that  extent ;  but  there  was  nothing  to*  identify  the  indi- 
vidual shares,  which  he  sold,  from  those  which  he  re- 
tained. The  Provindal  Bank  had  allotted  a  number  of 
additional  shares  of  1021  eadi,  by  way  of  bonus,  to  the 
original  shares:  no  question  arose  respecting  the  ad- 
ditional shares :  it  being  admitted  that  they  would  follow 
the  original  shares,  according  to  the  result  of  the  claims 
thereupon. 

On  the  1st  of  January,  1840,  fVright,  being  indebted 
to  the  Provincial  Bank,  agreed  to  assign  100  shares  to 
the  Bank,  by  way  of  security.  The  agreement  to  this 
effect  was  contained  in  the  following  letter: — 

''  To  the  Directors  of  the  Provincial  Bank  of  Ireland: 
Gentlemen, — As  security  for  the  sum  of  4000i,  held  by 
me  on  loan  from  the  Bank,  I  hereby  oblige  myself  to 
transfer  unto  the  name  of  any  one  of  your  number, 
whenever  you  shall  desire  it,  one  hundred  shares  of  100/. 
each,  of  the  stock  of  the  Provincial  Bank  of  Ireland,  now 
standing  in  my  name. 

''John  WrighL'' 

On  the  23rd  of  November,  1840,  Wright  and  his 
partners,  who  carried  on  the  business  of  bankers  in 
London,  stopped  payment;  and  on  the  24th  of  No- 
vember, 1840,  the  Plaintiff's  solicitor  gave  notice  to 
the  Provincial  Bank  of  the  daim  by  tiie  parties  inter- 
ested under  the  settiement  of  the  3rd  of  Aprils  1828, 
to  the  said  160  shares  purchased  and  standing.     On 
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the  17th  of  December,  1840,  a  fiat  in  bankruptcy  issued 
against  Wright, 

The  bill  was  filed  by  the  parties  interested  under  the 
settlement,  against — the  trustees,  the  Provincial  Bank, 
(by  22.  Murray^  their  public  officer),  Blount^  Burton, 
and  the  assignees  of  the  bankrupt, — ^praying  the  ap- 
pointment of  new  trustees  of  the  settlement,  and  that 
the  said  160  shares,  and  32  additional  shares,  standing 
in  Wrights  name,  might,  subject  to  the  lawful  provisions 
of  the  deed  of  association,  be  transfenred  to  such  new 
trustees;  andthat,if  necessary,  the  interests  of  the  other 
Defendants  in  the  shares  standing  in  WrigM$  name, 
might  be  ascertained  and  declared. 

The  claims  made  to  the  225  shares  (and  to  the  addi«> 
tional  or  bonus  shares  belonging  to  the  original  shares) 
standing  in  the  name  of  Wright  at  the  lime  of  his  bank- 
ruptcy, by  the  several  parties  to  the  suit,  on  the  plead- 
ings, and  at  the  bar,  were  as  follows : — 

The  Plaintifis  claimed  160  shares,  as  having  been 
purchased  with  the  trust  funds,  and  benefidally  vested 
in  them  by  the  subsequent  declaration  of  trust  indorsed 
upon  the  settlement 

The  Provincial  Bank  claimed  a  specific  lien  upon 
100  shares,  under  the  agreement  expressed  in  the 
letter  of  the  1st  of  January,  1840,  for  securing  to 
the  Bank  the  payment  by  Wright  of  4000/.,  owing  by 
him  to  the  Bank ;  and  the  Bank  also  claimed  a  general 
lien  upon  all  the  shares  standing  in  Wrigkf$  name,  for 
whatever  might  be  due  from  Wright  to  the  Bank,  on 
the  balance  of  accounts. 


1842. 


SUUmmii. 


The  Defendant  Bbunt  claimed  20  shares,  alleging, 
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that,  in  the  year  1825,  fFriffht  tf  Co.,  being  his  banken, 
purchased  20  shares  with  money  in  their  hands,  belong- 
ing to  him ;  that  the  instahnents  payable  in  respect  of 
such  20  shares  were  paid  by  ^rt/A/^Cb.  as  his  bankers; 
that  he  was  debited  with  the  amount  of  those  instal- 
ments, and  r^ularly  credited  with  the  diyidends  upon 
the  sharesy  in  his  accounts  with  Wry  hi  ^  Co* ;  and 
that  Wright  was,  therefore,  a  trustee  for  him* 


The  Defendant  Bunyan  had  claimed  45  shares;  but 
disclaimed  by  his  answer. 

The  assignees  of  Wright  submitted  that  all  the  shares 
standing  in  the  name  of  WrightBi  the  time  of  the  bank- 
ruptcy were  in  his  order  and  disposition ;  and  formed  part 
of  his  estate  to  be  distributed  under  the  bankruptcy. 


ArpmaU.         The  points  taken  in  the  argument  appear  in 
judgment 


the 


Mr.  Sharpe,  and  Mr.  Wood,  for  the  Pkintiffi,  cited 
JEx  parte  Watkint{a);  Ex  parte  Ord{b)i  Duncan  v. 
Chawberlayn (c) ;  Jojf  v.  CampbeU{d) ;  Hx  parte  Hot* 
wood{e) ;   Taybr  v.  Plumer{f). 

Mr.  Lowndes,  Mr.  Chandkss,  and  Mr.  Smithy  for  De- 
fendants interested  under  the  settlement,  mentioned 
JLiebman  y.  Harcourt  {g). 


Mr.  Purms,  and  Mr.  RiddeU,  for  the  Defendant  jS/ottit/, 
Meuxy.BeU{h). 


(a)  2  Mont.  &  Ayr.  348. 

(*)  Id.  724. 

(0  11  Sim.  123. 

\d)  1  Sch.  &  Lef.  328. 


(tf)  1  Mont  &  M'Arth.  ] 
(/)  3  Mau.  &  Sel.  562. 
ig)  2Mer.513. 
(A)  Ante,  Vol.  I.,  p.  73. 


CASES  IN  CHANCERY. 


125 


Mr.  Hurdy  for  Bunyan. 

Mr.  Teedf  and  Mr.  Cookey  for  the  assignees  of  the 
bankrupt 

Mr.  RusseUy  Mr.  JSbnsky,  and  Mr.  Neak,  for  the 
Provindal  Bank.  Fertday  v.  Wigktwick  {a) ;  Cook  v. 
J7iicA(ft);  Bt^moUy.  ^af0rAat»e(e);  Clayton's  case (d); 
Ex  parte  Masterman  (e);  C%tiffy  on  Contracts,  p.  249 — 
259;  Fox  v.  Clifton  {/);  Duncan  y.  Loumdes(y);  In 
re  CaIdecott{h). 


1842. 


ilf^^lMMlMa' 


Vicx-Chancellor  : — 

The  parties  in  this  cause  claim  to  be  entitled  under 
specific  contracts  binding,  or  alleged  to  haye  been  bind- 
ingy  upon  Wright,  at  the  time  of  his  bankruptcy,  to  the 
number  of  280  shares  in  the  Proyincnal  Bank  of  Ireland; 
whilst  Wright,  at  that  time,  had,  in  fact,  only  225  shares 
standing  in  his  name.  Upon  the  225  shares  so  actually 
held  by  Wright,  there  are,  moreoyer,  the  claims  of  the 
Proyincial  Bank  itself,  and  the  asognees  of  Wright ; — ^the 
Bank,  in  respect  of  their  allied  lien,  as  partners,  on  the 
share  of  Wright  in  the  concern,  for  tiie  amount  which 
may  be  due  from  him  to  the  partnership ; — and  the  as- 
signees, on  ihe  ground  that  the  whole  225  shares  were 
in  the  order  and  disposition  of  Wright  at  the  time  of 
his  bankruptcy.  The  question,  therefore,  between  the 
different  parties  arises,  in  what  order  they  are  to  stand, 
as  between  each  other,  assuming  that  the  claim  of  the 
assignees  can  be  excluded  by  the  other  claimants. 


(a)  1  R.  &  Myl.  45. 
\h)  Ante,  Vol.  I.,  p.  390. 

(c)  1  Mau.  &  Sel.  255. 

(d)  1  Mer.  572. 


(e)  2  Mont.  &  Ayr.  209. 

(/)  6  Bing.  776. 

{g)  3  Campb.  478. 

(A)  2  M.,  D.  &  De  0. 368. 


Judfrnml. 
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Jmd§memi. 


I  shall  consider^  first,  the  claim  of  the  assignees ;  and 
haying  excluded  that  claim,  as  I  think  (subject  to  the 
points  to  be  adverted  to)  it  must  be  excluded ; — secondly, 
I  shall  consider  the  claims  of  the  Plaintiffs,  and  the 
Bank,  as  between  each  other,  reserving,  during  the  con- 
sideration of  these  claims,  the  existing  claim  of  Blount ; 
the  possible  effect  which  Bum/an^*  claim  may  have  had 
upon  the  case ;  and  the  fiict  of  the  transfer  of  125  shares 
by  Wright^  to  Muspratt,  in  August,  1836;  and  the 
transfer  of  125  shares  by  Musprettt,  to  Wrighty  in  Au- 
gust, 1837.  Thirdly,  I  will  consider  the  case  as  affected 
by  the  existing  claim  of  Blount,  the  former  chum  of 
Bunyan,  and  the  transaction  with  Musprait. 


To  begin  with  the  claim  of  the  asngnees.  It  was  ad- 
mitted, and  I  think  properly  admitted,  by  the  counsel 
for  the  assignees,  that  if  a  trust  under  the  settlement  of 
1828  could  be  established  in  favour  of  the  Plaintiffs 
upon  160  of  the  225  shares  now  remaining,  the  assignees 
could  not  successfully  contend  that  such  160  shares 
claimed  by  the  Plaintiffs  were  in  the  order  and  disposi- 
tion of  the  bankrupt ;  and  I  did  not  understand  the  as- 
signees to  have  contended  that  the  residue  of  the  shares 
standing  in  Wrights  name,  after  satisfying  tiie  160 
claimed  by  the  Plaintiffs,  would  be  considered  as  in  the 
order  and  disposition  of  the  bankrupt,  as  against  the 
Bank,  who  claim  them  under  the  letter  of  the  1st  of 
January,  1840.  If  that  point  is  contended  for,  I  must 
hear  counsel  upon  it  Now,  with  respect  to  the  160 
shares,  I  am  dear  that  the  trust  attached.  But  as  my 
reasons  for  so  concluding  will  appear  by  the  observations 
I  make  upon  the  claims  of  the  Bank  in  competition  with 
the  Pluntiffs,  it  will  be  convenient  to  proceed  at  once 
to  the  consideration  of  that  case ;  for  it  wbb,  in  fact, 
only  by  the  reference  to  the  aigument  urged  by  the 
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eoansd  for  the  Bank,  that  the  aaagneeB  made  a  case  at         1842. 
the  bar. 


With  respect  tfien  to  the  ckimof  theBank,— one  ob- 
senratioii  pressed  upon  me  was,  that  Wright  not  being 
the  sole  trustee  of  the  setdement,  and  the  inyestment 
not  bong  authorized  by  the  trusts  of  the  settlement, 
the  shares  could  not  be  oonmdered  and  treated  as  bound 
by  that  settlement.  To  that  observalion,  howeyer, 
whidi  apfdies  equally  to  the  case  of  order  and  disposi- 
taon,  I  can  give  no  w^{^t.  The  reason  for  uang  the 
name  of  Wright  alone  will  be  found  in  the  79th  secdon 
of  the  deed  of  settlonent  of  the  Provincial  Bank  ofire- 
kmd,  which  requires  that  shares  shall  stand  in  the  name 
of  one  proprietor  only,  though  others,  as  joint  owners, 
cestui  que  trusts,  or  incumbrancers,  may  have  an  inter- 
est in  the  shares.  But  that  alone  can  give  noadvantage 
to  Wright,  or  to  those  who  daim  under  him.  A  cestui 
que  trust  may  haye  a  right  to  complain  of  an  irregularity 
in  the  execution  of  a  trast,  and  may  repudiate  an  in<* 
vestment  not  authorized  by  the  trust;  but  the  trustee 
who  made  the  investment  with  trust-money,  and  for  the 
purposes  of  the  trusty  cannot  arbitrarily  say  that  he  ¥rill 
daim  the  investment  as  his  own,  and  be  a  debtor  per- 
sonally to  his  cestui  que  trust  for  the  breach  of  trust  he 
has  committed.  It  this  case,  it  is  perfectly  dear  that 
160  shares  were  purchased  with  the  trust-money, 
upon  the  trusts  and  for  the  purposes  of  the  setdement, 
and  that  Wright  had  bound  himself  to  hold  those  shares 
upon  the  trusts  of  the  setdement ;  and  some  of  the  ces^ 
tui  que  trusts  were  parties  to  the  transaction.  These 
are  the  only  material  considerations  by  which  die  ques- 
tion I  am  now  considering  can  be  effected.  It  is  dear, 
as  against  Wright,  that  he  was  a  trustee  of  the  160 
shares,  aldiough  there  was  an  irregularity  in  die  trans- 
action ;  and  a  trust  having  dearly  attached  on  the  pro- 
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Jndgmmi* 


perty,  that  property  is  not  to  be  considered  in  the  order 
and  disposition  of  the  bankrupt  trustee. 

The  next  point  I  shall  consider,  which  also  involves 
the  question  of  order  and  disposition,  offers  more  diffi- 
culty, or  rather  requires  more  explanation,  than  that 
which  I  have  just  adverted  to.  It  appears  that  the 
shares  in  the  capital  of  the  Bank  are  not, — as  is  the  case 
in  some  similar  concerns,  the  capitals  of  which  are  di* 
vided  into  transferable  shares,— distinguished  by  num- 
bers, or  otherwise,  from  eadi  other,  so  that  a  person  be- 
neficially interested  in  shares  standing  in  the  name  of 
another,  may  be  able  to  say  which  specific  shares  are  his 
own.  The  original  shares  are  of  a  nominal  value :  100/.- 
each,  and  each  shareholder  appears  in  the  books  of  the 
Bank  only  as  the  holder  of  a  certain  number  of  shares ; 
that  is,  of  so  much  of  the  capital  in  the  concern.  But 
if,  as  to  part,  he  is  a  trustee ;  and,  as  to  part,  the  bene- 
ficial owner,  and  if^  from  time  to  time,  he  buys  and 
sells  shares,  sometimes  holding  a  larger,  and  sometimes  a 
smaller  number, — ^ihere  is  nothing  in  the  form  of  the 
transfer,  or  in  the  mode  of  registering  the  shares,  from 
which  it  can  be  shewn,  that  he  has  sold  any  one  specific 
share,  rather  than  another.  The  case,  in  that  respect, 
resembles  that  of  a  person  who  may  purchase  stock  in 
the  public  funds,  of  which  he  is  partly  a  trustee,  and 
partly  the  beneficial  owner.  The  whole  is  blended  in 
one  mass  in  the  books  of  the  Bank  ot  England;  and 
there  is  nothing  either  in  the  mode  of  entering  the  name 
of  the  holder  in  the  Bank  books,  or  in  the  form  of  the 
transfer,  from  which  it  can  in  any  way  appear,  whether 
stock  which  he  may  seU  is  his  own,  or  that  of  his  cestui 
que  trust  That  fact,  when  the  question  arises,  must 
be  determined  aliunde. 


Having  in  this  case  come  to  the  conclusion  that  the 
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160  BhareSy  purchased  for  the  tnist,  were  in  the  first  in- 
stance subject  to  the  trust,  I  have  no  hesitation  in  pre- 
suming, as  against  Wr^ht  and  his  assignees,  that  the 
shares,  which  in  the  interval  between  the  purchaseof  the 
160  shares  and  Wrights  bankruptcy  were  from  time  to 
time  tranderred  by  him,  were  shares  which  he  lawfully 
might  transfer.  Wbere  a  party  does  an  act  which  may 
be  lawftd,  a  Court  of  justice  will,  even  in  favour  of  the 
party  doing  it,  intend  that  it  was  so,  until  the  contrary 
is  shewn;  and  i  fortiori  ¥rill  the  Court  so  intend  in 
favour  of  a  stranger,  who  would  be  injured  by  a  different 
intendment  If  20,000iL  Consols  were  standing  in  the 
name  of  a  party  who  was  trustee  of  one  moiety  and  be- 
neficial owner  of  the  other  moiety,  and  that  party  were 
to  sell  and  transfer  10,000/.  of  the  stock,  it  cannot,  I 
think,  be  doubted  for  a  moment,  that  a  Court  of  equity 
would,  as  against  the  trustee  and  his  assignees  in  bank- 
ruptcy, hold  that  the  10,0002.  transferred  was  the  pro- 
perty of  the  bankrupt,  and  that  the  remaining  10,000/. 
was  not  the  property  or  in  the  order  and  disposition  of 
the  bankrupt,  but  was  subject  to  the  trust  Similar 
observations  will  apply  to  the  claim  of  the  Provincial 
Bank  in  respect  of  their  lien,  under  the  transaction  of 
the  1st  of  January,  1840,  which,  as  between  tiie  Bank 
on  one  side,  and  the  bankrupt  or  his  assignees  on  tiie 
other,  I  tiiink  is  clearly  established;  and  I  conclude, 
therefore,  that  the  225  shares  standing  in  the  name  of 
the  bankrupt,  at  the  time  of  his  bankruptcy,  were  not, 
nor  were  any  of  tiiem,  in  the  order  and  disposition  of 
the  bankrupt  It  will  be  remembered,  that  for  the 
present  I  am  considering  the  case  without  reference  to 
the  claim  of  Bbunt,  the  case  of  Bunyaih  and  the  trans- 
action with  Muspratty  which  I  shall  hereafter  notice. 
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The  next  point  I  propose  to  consider  is,  that  which 
was  rested  upon  the  relation  in  which  it  was  said  that 
VOL.  n.  K  H.  w. 
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Wright  and  the  Bank  stood  towards  each  other  as  part- 
ners. It  was  sud,  that  Wright  as  a  proprietor  of  shares 
in  the  Bank  was  a  partner  with  the  other  proprietors  of 
shares, — ^that  by  the  general  rules  of  law  which  rega* 
late  the  rights  of  partners  inter  se,  persons  claiming  an 
interest  in  Wrighfs  shares  could  only  claim  such  in- 
terest subject  to  all  the  equities  between  Wright  and  his 
partners ;  and  that,  by  such  general  law,  without  any 
special  contract,  the  money  owing  by  Wright  to  the 
Bank  was  a  charge  or  lien  upon  his  interest  in  the  capi- 
tal of  the  concern,  which  would  justify  the  Bank  in  re- 
fusing to  transfer  his  shares  until  the  debt  was  paid 
This  argument  I  have  had  little  hesitation  in  rejecting. 
In  the  case  of  ordinary  partnerships,  a  partner  can  re- 
tire and  withdraw  his  capital  from  the  concern,  only 
upon  a  dissolution  of  the  partnership;  and  it  is  upon 
taking  the  general  partnership  account  between  the  par- 
ties, that  the  right  of  setting  off  the  debt  of  each  partner 
in  account  with  the  partnership  arises.  The  essential  dis- 
tinction between  a  partnership  like  that  of  the  Provindal 
Bank  of  Irelandy  and  an  ordinary  trading  partnership^ 
consists  in  the  power  and  privil^e  which  by  the  pro- 
yisions  of  the  deed  of  settlement  are  given  to  a  proprie- 
tor to  retire  and  withdraw  his  capital  from  the  concern, 
without  a  dissolution  of  the  partnership,  by  transferring 
his  shares  to  another.  This  power  and  privilege  consti- 
tute very  main  inducements  to  the  investment  of  capital 
in  concerns  like  that  of  the  Provincial  Bank  of  Ireland, 
and  thereby  enable  the  society  or  partnership  to  raise 
a  capital  and  carry  on  transactions,  which  it  would  be 
impracticable  to  raise  or  carry  on  upon  the  basis  of  an 
ordinary  mercantile  partnership.  The  consequences 
which,  as  between  a  shareholder  and  the  Company, 
arise  by  operation  of  law  alone  upon  a  transfer  of  shares, 
caimot  therefore  be  inferred  from  those  which  attach 
upon  the  dissolution  of  an  ordinary  partnership.    There 
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is  an  absence  of  that  analogy  between  the  cases  which 
would  support  such  an  inference*  The  consequences 
arising  upon  a  transfer  of  shares  must  be  sought  for  in 
the  jnrovisions  of  the  deed  of  settlement,  or  in  some  rule 
of  law  not  repugnant  to  those  provisions.  Now,  after  a 
perusal  of  the  deed  of  settlement  constituting  the  Pro- 
yinoial  Bank  of  Ireland^  I  have  come  to  the  conclusion^ 
that  a  right  like  that  claimed  by  the  Bank  in  this  case 
against  the  Plaintiffs,  would  be  repugnant  to  the  scope 
and  provifiions  of  the  deed  of  settlement,  and  that  such 
daim  cannot  be  sustained  except  by  special  contract. 
In  the  absence  of  any  special  contract,  giving  the  Bank 
a  lien  upon  the  shares  of  a  proprietor  in  respect  of 
money  lent  by  the  Bank  to  such  proprietor,  I  am  satis- 
fied the  proprietor  must  be  considered  and  treated  by 
the  Court  as  any  stranger  who  might  borrow  money  of 
the  Bank  in  the  course  of  their  ordinary  dealings  as  a 
Bank  with  a  customer. 


1842. 


Judgmemi, 


In  order  to  explain  the  grounds  of  the  conclusion  I 
have  stated,  I  shall  notice  shortly  some  of  the  pro- 
visions of  the  deed  of  settlement  of  the  Provincial  Banh^ 
which  have  led  me  to  that  conclusion.  The  deed  re- 
cites the  statutes  1  &  2  Geo.  4,  c  72,  and  5  Gea 
4,  c.  73 :  it  then  redtes  the  6  G«a  4,  c.  42,  which 
statute  itself  recites  the  formation  of  the  Company,  un- 
der the  two  preceding  acts,  and  empowers  any  member 
of  the  Company  to  sell  and  transfer  his  shares  in  the 
stock  of  the  concern,  subject  to  such  regulations,  and 
under  such  restrictions,  as  might  be  required  by  the 
constitution  of  the  society*  The  deed  then  provides 
that  the  concern  shall  be  carried  on  under  the  provisions 
of  the  last-recited  act ;  that  the  business  of  the  concern 
shall  be  that  of  bankers :  it  appoints  directors,  and  re- 
gulates the  mode  in  which  the  concern  shall  be  carried 
on  by  the  directors ;  requiring  all  sales  and  transfers  of 
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shares  to  be  r^stered  at  the  Stamp-office.  The  65th 
section  empowers  the  Court  of  Directors  to  declare 
equal  dividends  on  each  share  in  the  capital ;  and  by  the 
66th  section,  every  dividend  declared  is  made  payable 
at  the  office  of  the  Company,  within  one  month  after  it 
is  declared.  By  the  68th  section,  the  directors  have 
power  to  advance  money  by  way  of  loan  upon  securities 
of  any  description, — a  clause  I  refer  to  only  for  the  pur- 
pose of  shewing,  that  loans  of  money  to  the  customers 
of  the  Bank  were  within  the  scope  of  its  dealings. 
Sect  79 : — Shares  are  to  stand  in  the  name  of  one  pro- 
prietor only,  although  others  may  be  interested  in  the 
shares  jointly,  or  as  cestui  que  trusts.  Sect.  81: — 
Every  proprietor  is  entitled  to  one  certificate,  or  set  of 
certificates,  that  he  is  a  shareholder;  but  no  duplicate 
certificates  are  to  be  given.  Sect.  87 : — In  tiie  case  of 
the  bankruptcy  of  a  proprietor,  indebted  to  the  concern, 
the  directors  may  appoint  a  person  to  prove  against  his 
estate  for  any  private  debts  owing  from  him  to  the  Bank. 
By  sect  119 : — Payment  to  the  registered  proprietor  is 
to  be  a  good  discharge  to  the  Company,  as  against  ces- 
tui que  trusts,  incumbrancers,  and  other  persons  inter- 
ested in  the  shares.  By  the  120th  section,  legatees  and 
next  of  kin ;  and  by  section  121,  the  husband  of  a  fe- 
male proprietor,  are  not  to  be  proprietors,  as  such ;  but 
the  executors  in  the  former  case,  and  the  husband  in  the 
latter,  may  procure  persons,  to  be  approved  of  by  the 
Company,  to  be  admitted  proprietors.  So,  by  sect  123, 
may  the  assignees  of  a  bankrupt  or  insolvent  proprietor. 
Sect  125: — Any  proprietor  may  procure  some  other 
person  to  become  a  proprietor  in  respect  of  his  shares, 
or  sell  to  the  directors,  if  they  can  agree  as  to  the  price. 
The  134th  section  provides,  that  all  dividends  and  other 
profits  which  may  be  declared  or  appropriated,  on  any 
share  or  shares  of  any  female,  or  deceased,  or  bankrupt^ 
or  insolvent  proprietor,  in  the  interval  between  the  time 
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of  her  marriage,  or  of  the  death,  bankruptcy,  or  petition-  1342. 
ing  for  the  benefit  of  any  act  fi>r  the  relief  of  insolvent 
debtors,  and  of  some  person  becoming  a  proprietor  of 
such  share  or  shares,  shall  not  be  received;  neither  dur- 
ing such  interval,  shall  the  rights  and  privileges  attend-  •Mpwwn/. 
ing  such  share  or  shares  be  exercised  by  any  person 
or  persons  whomsoever,  but  the  same  respectively  shall 
remain  in  suspense;  and  so  soon  as  any  person  shall  be- 
come a  proprietor  of  such  share,  or  of  any  shares ;  tiie 
husband  of  any  such  female  proprietor,  or  the  executors 
or  administrators  of  any  such  deceased  proprietor,  or  the 
assignees  of  any  such  bankrupt  or  insolvent  proprietor, 
shall,  on  payment  of  all  the  instalments  which  may  have 
been  previously  called  for,  and  may  then  remain  unpaid 
on  such  share  or  shares,  be  entitied  to  receive  the  divi- 
dends and  other  profits  which  may  have  been  so  sus- 
pended. It  is  observable,  therefore,  that  an  absolute 
power  of  alienation  is  given  to  every  proprietor  of  shares, 
subject  only  to  the  approval,  on  the  part  of  the  Compa- 
ny, of  the  person  to  be  admitted  in  the  stead  of  the  re- 
tiring proprietor.  Provision  is  made  for  the  proof  of 
any  debt  owing  to  the  Bank  by  a  bankrupt  proprietor ; 
but  no  provinon  for  satisfying  tiie  demand  of  the  Bank 
out  of  the  share  of  the  proprietor;  nor,in  any  one  of  the 
clauses  providing  for  the  admission  of  purchasers  of 
shares  of  assignees  or  executors,  is  any  provision  made, 
except  in  the  134th  section,  whereby  the  Company  is 
empowered  to  apply  dividends  in  payment  of  instalments 
due  upon  shares;  but  for  that  purpose  only.  Trusts  of^ 
and  incumbrances  upon  shares  are  recognized,  but  no 
protection  to  the  cestui  que  trusts,  or  incumbrancers, 
against  the  ordinary  dealings  of  the  Bank  with  a  pro- 
prietor, as  one  of  its  customers,  is  expressed.  I  cannot 
read  these  particular  provinons,  in  coimexion  with  the 
general  scope  of  the  deed,  and  the  statutes  under  which 
the  Company  was  formed,  witiiout  being  judicially  per- 
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Buaded,  that  the  intention  of  the  parties  to  the  deed  of 
settlement  was,  to  assimilate  the  position  of  the  proprie- 
tors, as  between  themselves  and  the  company^  to  that 
of  the  proprietors  of  Bank  Stock,  or  East  India  Stock, 
who, — as  between  themselves  and  the  corporation,  whose 
stock  they  hold, — may  transfer  that  stock  without  being 
subject,  by  any  general  rule  of  law,  to  have  the  right  of 
transfer  controlled  or  affected,  because  the  proprietor 
may,  in  respect  of  some  private  transaction,  be  indebted 
to  the  corporation.  I  think  the  recent  statutes  1  &  2  Vict 
c  96,  2  &  3  Vict  c  68,  and  3  &  4  Vict  c  111,  are  to 
some  extent  le^slative  declarations  to  that  effect;  for  I 
cannot  suppose  that  the  legislature  intended,  by  those 
statutes,  to  alter,  by  an  ex  post  facto  law,  the  existing 
contract  between  the  parties  concerned,  or  do  otherwise 
than  carry  out  its  spirit  and  intention.  I  may  refer,  on 
this  point,  to  the  case  In  re  Caldecott  (a). 


I  may  observe,  with  reference  to  observations  which 
were  made  at  the  bar, — not  that  I  think  the  point  mate- 
rial,— that  although  the  Provincial  Bank  of  Ireland  is  not 
a  corporation,  the  Court  of  Directors  is  empowered  by 
the  90th  section,  to  apply  for  an  act  of  Parliament,  or 
charter  of  incorporation. 


I  conclude,  for  the  reasons  I  have  stated,  tiiat  the 
Bank  is  not  entitled  to  a  priority  over  the  Plaintiffs,  in 
respect  of  any  general  rule  of  law  arising  out  of  the 
partnership  contract  between  the  Bank  and  WrigkL 
I  conclude,  in  effect,  that  in  respect  of  all  dealings  be- 
tween the  Bank  and  a  proprietor,  for  or  in  respect  of 
his  shares,  the  Bank  must  be  considered  as  a  stranger, 
dealing  in  like  manner,  would  be.  The  Bank  must  establish 
its  rights  to,  or  lien  upon,  the  shares  of  a  proprietor,  by 
special  contract,  as  a  stranger  would  be  compellable  to  do. 
(a)  2  M.,  D.  &  De  O.  368. 
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The  question  then  is,  whether  the  Bank  has  esta-        1842. 
bliahed  a  priority  over  the  Plaintiffs^  by  the  specific 
contract  between  Wright  and  the  Bank,  of  the  1st  of 
January,  1840? 


That  the  Bank  has  established  an  interest  in  WrigkCi 
shares,  as  against  WrightvnA  his  assignees,  admits  of  no 
doubt;  subject  to  the  question  on  which,  as  I  have  said, 
the  assignees  may,  if  they  desire  it,  be  still  heard.  The 
daim  of  priority  over  the  Plaintiffs,  however,  depends 
upon  other  considerations.  The  claim  was  rested  upon 
the  suggestion,  that  the  Bank  had  the  l^al  interest  in, 
or  control  over,  Wrighfs  share,  both  as  holders  of  the 
capital  in  the  concern,  and  by  the  power  the  Bank  has 
to  refuse  to  permit  a  transfer  of  the  shares;  and  it  was 
sud,  that  the  equities  between  the  Plaintiffs  and  the 
Bank  were  the  same,  and  that  a  Court  of  equity  would 
allow  the  Bank  to  retain  any  advantages  which  its  posi- 
tion gave  it.  My  answer  to  this  argument  will  be 
found  in  the  observations  I  have  already  made.  From 
October,  1837,  to  the  Ist  of  January,  1840,  Wright  was 
a  trustee  for  the  Plaintiffs  of  160,  part  of  225  shares, 
standing  in  his  name.  I  have  already  stated  the  grounds 
upon  which  I  consider  the  shares  comprised  within  the 
trusts  of  the  setUement  of  April,  1828,  to  be  identified 
with  those  comprehended  in  the  225  that  stood  in  Wrigkfs 
name  on  the  1st  of  January,  1840.  When  Wright 
therefore,  on  that  day,  agreed  to  pledge  100  shares  to 
the  Bank  as  a  security  for  his  private  debt,  he  agreed,  to 
the  extent  of  35  of  those  shares,  to  pledge  shares  of 
which  he  was  a  trustee  for  tiie  Plaintiffs.  This  he 
could  not  be  either  compelled  by  the  Bank,  or  permitted 
by  this  Court,  to  do,  unless  the  Bank  (considered  as  a 
stranger  advancing  money  upon  the  100  shares  it 
claims)  could  establish  a  better  equity  than  that  of  the 
PlaintijBb,  to  caU  for  a  transfer  of  the  35  shares  in  dis- 


136 


CASES  IN  CHANCERY. 


1842. 


Jud^memi. 


pate.  For  the  reasons  I  have  already  stated,  I  cannot 
consider  the  Bank  as  standing  in  a  better  sitoation 
than  a  stranger  would  stand,  in  respect  of  any  oontmct 
with  a  proprietor  for  the  transfer  of  his  shares.  Now, 
I  can  discover  no  satisfactory  ground  upon  which,  as 
between  the  PlaintiffH  and  the  Bank,  I  can  deprive  the 
former  of  that  priority  which  time  and  dates  primA  fade 
give  them.  The  persons  to  whom  the  security  is  given 
by  Wrigkty  on  behalf  of  the  Company,  are  the  directors 
of  the  Company.  Wright,  who  is  the  author  of  the 
wrong  of  which  the  Plaintiffs  complain,  by  a  letter 
addressed  to  the  directors  of  the  Company,  of  whom  he 
is  one,  engages  that  property,  of  which  he  is  trustee, 
shall  be  transferred  to  himself  and  his  co-directors; 
and  that,  for  purposes  in  which  he  is  beneficiaUy  inter- 
ested I  think  that  the  position  of  the  parties  (no  trans- 
fer having  been  made)  is  sufiScient  to  leave  the  Plaintiffii 
in  possession  of  the  original  priority  which  time  alone 
would  give  them. 


In  coming  to  the  conclusion  which  I  have  stated,  I 
do  not  rely  upon  the  doctrine  of  constructive  notice 
arising  from  Wrigh£^  position,  either  as  a  partner,  or  a 
director.  The  directors  who  took  the  security  from 
Wright,  are  purchasers  of  trust  property ;  one  of  whom 
knew  that  it  was  trust  property.  Admitting,  for  the 
purposes  of  the  argument,  but  not  fiurther,  that  the 
Plaintiffs  had  not  perfected  their  equitable  title  by  no- 
tice to  the  Bank  (if  I  can  consider  the  Bank  as  unaf- 
fected by  notice),  I  think,  under  such  circumstancecf, 
the  claims  of  the  Plaintiffs  cannot  be  postponed  to  that 
of  the  Bank.  But  I  by  no  means  admit  that  any  such 
notice  to  the  Bank  was  necessary  to  perfect  the  Plain- 
tiffs' equity,  as  against  a  subsequent  equitable  incum- 
brancer. On  the  contrary,  having  come  to  the  conclu- 
sion that  the  Bank  has  not  any  lien  upon   Wright  § 
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flharesy  resulting  irom  their  partnership  relation,  I  think 
the  PlaintiiFs'  equitable  titie  was  perfected  by  the  decQa- 
lation  of  trust  executed  by  the  trustees  of  the  settiement 
in  July,  1830,  without  notice  to  the  Bank,  or  any  other 
person*  The  trust  in  favour  of  the  Plaintiffs  was  perfect- 
ed; and  the  Bank  is  in  the  situation  of  a  person  taking 
a  subsequent  equitable  incumbrance  on  the  property. 
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I  was  referred  to  the  cases  of  Duncan  v.  Chamber- 
hyne  (a),  and  Metix  v.  BeU  (ft).  The  conclusion  to  which 
I  have  come  renders  it  unnecessary  that  I  should  ex- 
press any  opinion  upon  the  former  case.  I  think  it  right 
only  to  say,  that  the  point  decided  in  Duncan  v.  Chamr 
berlayne  is  not,  in  my  judgment,  in  the  least  degree  in- 
volyed  in  the  point  I  decided  in  Meux  v.  BeB, 


Supposing  the  case  to  be  free  from  the  effect  of  any 
transaction  with  Blauni,  Bunyan,  or  Muspratt,  the 
Plaintiffs  are  entitled  to  the  priority  which  they  daim, 
to  the  extent  of  the  160  shares;  and  I  shall  make  a  de- 
claration to  that  effect,  that  the  parties,  if  they  think  fit, 
may  appeal  from  my  judgment,  before  prosecuting  the 
inquiries  which  I  shall  direct  The  claim  of  Blount 
raises  a  case  between  co-defendants,  which  must  be 
made  the  subject  of  inquiry ;  and,  until  the  result  of 
that  inquiry  is  known,  I  cannot  venture  to  express  any 
opinion  whether  the  case  of  Blount  may  or  may  not 
come  within  the  authority  of  those  cases,  where  one 
party  places  property, — shares  of  this  kind,  for  example, 
— ^into  the  name  or  in  the  apparent  ownership  of  another, 
without  creating  any  trust  upon  it.  What  the  effect  of 
the  circumstances  may  be,  on  the  question  of  order  and 
disposition,  I  do  not  now  inquire. 

Bunyan  disclaims  in  this  suit;  but  if  he  had  an  inter- 
fa)  11  Sim.  123.  (h)  Ante,  VoL  1,  p.  73. 
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1842.  est  in  the  45  shares  which  he  claimed^  or  if  Miisprait 
had  any  beneficial  interest^  their  former  interests,  though 
not  at  present  existing,  may  possibly  affect  the  identity 
of  the  shares.  If  Wright  had  at  any  time  transferred 
'  •^V*«**  •  the  whole  of  his  interest  in  the  shares  to  other  persons, 
and  afterwards  taken  back  other  shares,  or  rather  shares 
which  it  would  be  impossible  to  say  were  the  same,  I 
could  not,  on  the  reasoning  on  which  I  have  proceeded 
in  this  case,  have  come  to  the  conclusion,  that  the  160 
shares,  which  the  decree  (subject  to  any  different  re- 
sult to  which  the  enquiries  may  lead)  will  give  to  the 
Plaintifis,  were  in  fact  the  same  shares  on  which  their 
right  attaches. 

It  was  said  at  the  bar,  that  125  shares  were  trans- 
ferred to  Mtiapratt,  for  a  nominal  consideration,  not 
conferring  upon  him  any  beneficial  interest  in  them :  if 
it  were  merely  a  loan  of  this  nature,  and  afterwards  re- 
transferred  in  pursuance  of  such  an  arrangement,  it 
would  not  affect  the  case  in  point  of  identity.  If,  on 
the  contrary,  there  was  an  actual  sale  of  125  shares  to 
Muspratty  it  may  interpose  a  great  difficulty  in  the 
way  of  the  Plaintiffs'  daim  to  160  shares,  for  the  sale 
would  not  have  left  a  sufficient  number  to  answer  that 
daiuL 


The  case  was  afterwards  spoken  to  on  minutes. 


Decree.  This  Court  doth  declare  that  160  original  shares  of  100/.,  and  32 

additional  shares  of  10/.  each,  in  the  Provincial  Bank  of  Ireland,  part 
of  the  shares  in  such  Bank  in  the  pleadings  in  this  cause  mentioned 
to  he  standing  in  the  name  of  the  Defendant,/.  Wright^  in  the  hooks 
of  the  said  Banking  Company  at  the  time  of  his  bankruptcy,  were 
and  are  held  by  him  upon  the  trusts  of  the  settlement  or  deed  in  the 
pleadings  mentioned,  bearing  date^  &c.  But  the  above  declaration 
is  to  be  without  prejudice  to  the  claim  of  the  Defendant,  W.  BUnmt, 
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to  20  original  shares  of  100/.  each,  further  part  of  the  original  shares 
of  100/.  eachy  and  4  additional  shares  of  10/.  each,  farther  part  of 
the  said  additional  shares  of  10/.  each,  standing  in  the  name  of  the 
said  /.  Wright^  in  the  books  of  the  said  Banking  Company,  at  the 
time  of  his  hankruptcy,  and  without  prejudice  to  the  claim,  if  any, 
which  the  said  Provincial  Bank  of  Irelandf  and  the  assignees  of  the 
said  /•  Wright^  may  have  in  the  shares  standing  in  the  name  of  the 
said  /.  Wriffhtf  at  the  time  of  his  bankruptcy,  by  reason  of  any  inter- 
est the  Defendant,  R,  J,  Bunyan,  formerly  had  in  45  of  the  original 
shares  of  100/.  each,  being  the  residue  of  the  said  original  shares 
standing  in  the  name  of  the  said  /.  Wright^  in  the  books  of  the  said 
Banking  Company,  at  the  time  of  his  bankruptcy,  or  by  reason  of  the 
125  original  shares  of  100/.  each,  alleged  to  have  been  transferred  by 
the  said «/.  PFright  to  /.  P.  Mutprati,  on  or  about  the  8th  of  August, 
1836.  And  for  the  purpose  of  enabling  the  Court  to  decide  upon  such 
claims,  it  is  ordered,  that  it  be  referred  to  the  Master,  &c,  [Inquiry 
of  the  number  of  shares  in  Wright* $  name  at  his  bankruptcy,  and  the 
dividends  due  thereon].  And  it  is  ordered,  &c.,  do  inquire,  &c.,  whe- 
ther any  and  what  shares  in  the  said  Provincial  Bank  of  Ireland^ 
standing  in  the  name  of  the  said  /.  Wright,  at  the  time  of  his  bank- 
ruptcy, in  the  books  of  the  said  Banking  Company,  were  ever  and 
when  purchased  or  paid  for  by  him,  with  monies  in  his  hands  as  the 
agent  or  trustee  for  or  by  the  direction  of  the  said  Defendant,  W, 
Blount,  or  as  the  agent  or  trustee  for  or  by  the  direction  of  the  said 
Defendant,  R,  J.  Bunyan,  or  whether  any  and  what  of  such  shares 
were  ever  and  when  transferred  or  assigned  by,  or  by  the  direction  of 
the  said  Defendant,  R,J,  BunyaUy  to  the  said  /.  Wright,  for  any  and 
what  consideration,  and  upon  or  for  any  and  what  trust  or  purpose ; 
and  whether  the  said  J.  Wright  had  any  and  what  power  or  autho- 
rity to  sell  and  dispose  of  such  last-mentioned  shares  or  any  of  them. 
And,  &c.,  do  inquire,  &c.,  whether  the  nmnber  of  the  original  shares 
of  100/.  each,  in  the  said  Provincial  Bank  of  Ireland^  standing  in  the 
name  of  the  said  /.  Wright,  in  the  books  of  the  said  Banking  Com- 
pany, were  at  any  time  between  the  9th  of  July,  1830,  and  the 
bankruptcy  of  the  said  J.  Wright,  and  independently  of  the  transfer 
to  the  said  /.  P.  Muspralt,  hereinafter  referred  to,  reduced  to  below 
the  number  of  225,  and  if  so,  then  it  ia  ordered,  &c.,  do  inquire,  &c., 
when  and  for  what  length  of  time,  and  under  what  circumstances, 
and  by  what  means  and  to  what  extent  the  said  original  shares, 
standing  in  the  name  of  the  said  /.  Wright,  were  so  reduced  below 
the  number  of  225.  And,  &c.,  do  inquire,  Arc,  whether  the  125 
original  shares  of  100/.  each,  in  the  said  Provincial  Bank  of  Ireland, 
appearing  from  the  first  schedule  to  the  answer  of  the  Defendant, 
R,  Murray,  to  have  been  transferred  by  the  said  /.  Wright  to  J,  P. 
Mutpratt,  on  or  about  the  8th  of  August,  1836,  were  so  transferred ; 
and,  if  &c.,  the  same  were  so  transferred,  then  it  is  ordered,  &c.,  do 
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inquire  what  was  the  consideration  for  such  transfer,  and  under  what 
circumstances  and  for  what  purpose  such  transfer  was  made,  and  whe- 
ther the  said  /.  P.  AfutpraU  ever  and  when  re-transferred  the  said  125 
original  shares  of  100/.  each,  or  any  and  how  many  of  them  to  the  said 
/.  Wright f  and  for  what  consideration  and  under  what  circumstances. 
And,  &c.,  [Inquiry  as  to  dividends  declared  between  such  transfer 
and  re-transfer,  and  to  whom  paid,  and  if  to  MuspraU,  then  whether 
paid  over  by  Muaprait  to  Wright,  Inquiry  of  dividends  declared  on 
shares  standing  in  Wright'e  name  before  his  bankruptcy,  and  to 
whom  paid,  and  if  to  Wright,  whether  before  his  bankruptcy  he  paid 
or  accounted  for  any  and  which  dividends  on  the  160  original  and  32 
additional  shares  to  the  cestui  que  trusts  of  the  settlement;  and 
whether  for  any  and  what  dividends  on  the  20  original  and  4  addi- 
tional shares  to  Blount^  and  whether  for  any  and  what  dividends  in 
the  45  original  and  9  additional  shares  to  IL  J,  Bungan],  Appoint- 
ment of  new  trustees  of  the  settlement  Further  directions  and  costs 
reserved.    Liberty  to  apply.  Reg.  Lib.  B.  1842,  fo.  256. 


21tt  No9. 


CAMPBELL  V.  THOMPSON. 

llie  mortgagee   JjISHOP    and  KeWe  were  ship-owners   and    ship- 

Bishop  was  the  registered  owner 


of  a  ship,  by  .  _,         t. 

bill  of  sale,  who  agents  m  partnership. 

Jj^^i^  of«of  theship,  7%£Wia*/^tim,ofia«d(m,andbein^ 
^r*°f *"*  thii  ^^^^*^  ^^  *^®  Plaintiff,  in  a  balance  of  account^  BUhop 
certificate  of  executed  to  the  Plaintiff  a  bill  of  sale  of  the  ship,  dated 
SSr^^y?  af-  the  24th  of  November,  1840,  purporting  to  be  made 
^tfc«*5*to  ^  consideration  of  2000/.  paid  by  the  Plaintiff.  The 
port,  as  re-  bill  of  sale  and  the  policy  of  insurance  on  the  ship. 
Registry  Act,—  which  was  then  at  sea,  were  delivered  to  the  Plainti£^ 
Si^*£!^  accompanied  by  a  letter  in  the  following  terms :— "  We 
berom^bank *  "^^^^7  deposit  in  your  hands  a  bill  of  sale  and  policy  of 
mpt,— has  no  insurance  for  the  ship  TTwmas  Laurie^  as  collateral  se- 
curity for  my  debt  to  you,  and  hereby  engage  to  indorse 
the  policy  to  you  at  any  time  you  may  call  on  us  to  do 
so.    For  self  and 'partner.  G.  Bishop.^    No^furtherstep 

the  title' to  the 

ship,  after  the  bankruptcy,  depending  upon  the  application  of  the  mle  of  law  with  regard  to 

ordier  and  disposition. 


equity,  distinct 
from  his  legal 
rights,  to  re- 
strain the  sale 
of  the  ship  by 
the  assignees ; 
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was  taken  to  give  effect  to  the  security,  until  it  was 
announced  in  the  shipping  lists,  in  November,  1841, 
that  the  ship,  Thomas  Laurie^  had  arrived  in  the  English 
Channel  On  the  8th  of  November,  1841,  the  bill  of 
sale  was  produced  at  the  Custom-house  in  London^  and 
an  entry  thereof  made  in  the  book  of  registry  of  that 
port,  as  required  by  the  B^istry  Act  (a).  The  arrival 
of  the  ship  was  reported  at  the  Custom-house  on  the 
10th  of  November,  1841 ;  the  cargo  was  discharged  in 
the  St  Katherine  Docks,  and  Bishop  acted,  in  all  re- 
pects,  as  the  owner;  and  as  such  owner,  he  received  the 
certificate  of  registry  from  the  master  of  the  ship,  and 
retained  it  in  his  possession. 
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On  the  15th  of  January,  1842,  a  fiat  in  bankruptcy 
issued  against  Bishop,  imder  which  he  was  declared 
bankrupt,  and  the  Defendants  were  appointed  his  as- 
mgnees. 

After  the  bankruptcy  of  Bishop,  a  ship-keeper  was 
put  on  board  the  TTunnas  Laurie,  to  take  possession  on 
behalf  of  the  Plaintiff;  and  the  Plaintiff  also  demanded 
the  certificate  of  registry  from  Bishop,  in  order  to  pro* 
cure  the  indorsement  upon  it  of  the  particulars  of  the 
bill  of  sale,  according  to  the  act  {b).  Bishop  said  that 
tiie  certificate  had  been  given  up  to  the  official  assignee. 
The  official  assignee  was  applied  to,  and  refused  to  de- 
liver it  to  tiie  Plaintiff.  The  ship-keeper  was  afterwards 
withdrawn.  The  assignees  caused  the  H  of  the  ship 
to  be  put  up  for  sale. 

The  bill  was  filed,  and  a  motion  made,  for  an  injunc- 
tion to  restrain  the  assignees  from  selling  or  transferring 
tiie  ship,  or  from  procuring  or  permitting  the  indorse- 


(a)  Stat.  3  &  4  Will.  4,  c.  55,  a.  34.         (6)  Id.  a.  36. 
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ment  on  the  certificate  of  registry  of  any  such  sale  or 
transfer;  or  from  parting  with  the  certificate  to  any 
person  except  the  Plaintifi^,  or  from  hindering  the  Plaintiff 
from  procuring  the  sud  bill  of  sale  to  be  indorsed  thereon. 


Mr.  Sharpe,  and  Mr.  Campbell,  for  the  motion. 

ArgumetU,  This  application  is  distinguishable  from  tiie  case  of  an 

attempt  to  give  effect  to  an  interest,  the  creation  of 
which  is  against  the  policy  of  the  Begistry  Acts,  and 
therefore  prohibited.  It  is  only  sought,  by  this  motion, 
to  protect  tiie  .right,  whatever  it  may  be,  which  the 
Plaintiff  now  has.  The  transfer  to  the  Plaintiff  has 
not  been  indorsed  on  the  certificate  of  registry ;  neither 
has  a  transfer  to  any  other  person  been  indorsed  thereon. 
It  is  admitted,  that  the  officers  at  the  Custom-house  do 
not  make  any  entry  in  the  registry,  or  on  the  certificate, 
of  the  bankruptcy  and  appointment  of  assignees;  and 
the  equitable  tide  of  the  Plaintiff  is,  therefore,  not  pre- 
judiced by  the  interposition  of  any  legal  title.  The  mere 
bankruptcy  does  not  affect  the  case.  The  indorsement 
of  the  certificate  to  the  Plaintiff  may  be  effectually  made 
by  the  bankrupt,  after  his  bankruptcy.  Dixon  v. 
JEwart(a).  The  Plaintiff,  by  the  bill  of  sale,  acquired 
a  right  against  all  persons  whatsoever  (ft),  from  the  date 
of  the  bill  of  sale,  and  entry  in  the  book  of  registry, 
until  thirty  days  after  the  return  of  the  ship  to  port  (e) ; 
and  aft;er  the  thirty  days,  the  Plaintiff  has  still  a  right 
against  all  persons  whose  interests  are  not  indorsed  on 
the  certificate  of  registry,  and  have  not,  therefore,  dis- 
placed his  own(tf).  Abbott  on  Shipping,  p.  66(e); 
JTiompson  v.  Smith  (/) ;   JEx  parte  Stewart  (^).     The 


(a)  3  Men  322. 

(h)  Stat.  3&4WilL4,  C.65, 
t.  35. 

(c)  Id.  8.  36. 


(d)  Id.  B.  35. 

(e)  Ed.  by  Serj.  Shee,  1840. 
(/)  1  Madd.  395. 

(^)    I  61.  &  Jam.  3M. 
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Plaintiff,  therefore,  has  now  a  title  which  cannot  be  dia- 
placed,  unless  the  assignees,  hj  selling  the  share  of  the 
ship  which  remains  registered  in  the  banknipt's  name, 
and  by  causing  an  indorsement  of  the  sale  to  be  made 
on  the  certificate,  should  enable  a  purchaser  from  them 
to  acquire  a  legal  advantage.  The  Court  will  protect 
the  Plaintiff,  a  purchaser  for  valuable  consideration,  from 
being  prejudiced  by  such  a  proceeding.  It  is  specially 
provided  in  the  Registry  Act,  that  notwithstanding  a 
ship  shall  be  in  the  order  and  disposition  of  a  bank- 
rupt, a  mortgagee  shall  not  thereby  be  defeated  (a). 
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Vicb-Chancellor: — 

The  title  of  the  Plaintiff  depends  on  the  fact  of  whe- 
ther the  share  of  the  ship,  the  subject  of  the  bill  of  sale, 
was  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy, — and  on  the  legal  consequence 
of  that  fact.  I  am  not  apprised  of  any  circumstances 
upon  which,  if  the  rule  with  regard  to  order  and  disposi- 
tion is  appUcable  at  law,  the  same  rule  must  not  equally 
be  applicable  in  equity.  I  do  not  see,  in  this  case,  any 
equity  to  control  the  legal  right  If  the  assignees  have, 
at  law,  the  right  to  sell  the  ship,  I  cannot  restrain  them. 
If  they  have  not  such  right,  their  attempt  to  exercise 
it  must  be  unavailing. 

Motion  refused. 


Mr.  Russellf  and  Mr.  Stevens,  for  the  Defendants,  were 
not  heard. 


Judgment. 


(a)Stat.  3  &  4  WUl.  4,  e.  55,  as.  42,  43. 
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mh  and  I7th  C ALDECOTT  w.  BROWN. 

A  tenant  for      Jj«  BROGDEN  devised  and  bequeathed  his  real  and 

life  ctnnot  lay  «  •     i  •        •  ^     o> 

out  monies  in    personal  estate  upon  trust  to  permit  ms  wife  Sarah  to 

^^^SiTi^"  ^ceive  and  take  the  clear  rente,  issues,  and  profite  of  all 

the  estate,  and   and  singular  his  said  real  and  personal  estate  for  her  life, 

charge  them  on 

the  inheritance;  for  her  own  sole  use  and  benefit;  and  after  the  decease 
Sf  Court  ^  of  his  wife,  the  testator  directed  the  said  real  and  per- 
not  diiect  an     gonal  estate  to  be  sold,  and  the  proceeds  of  such  sale  to 

inquiry  what  ^   ^  •         . 

soma  were  ex-    be  divided  amongst  his  children. 

pended  by  the 
tenant  for  life, 

iHip^X  The  testator  died  in  1799.  Sarah,  the  widow,  who 
beneficial  to  the  ^as  one  of  the  dcyisees,  and  an  executrix,  proved  the 

inheritance.  .  , 

will,  and  entered  into  possession  of  her  life  estate.     The 

Siatemeni.     ^j^^^  ^^  ^^  ^^q      rj^^  ^^  ^^  ^^  .^  ^g^j^  ^^^ 

the  administration  of  the  estate  of  the  testator,  by  the 
parties  entitled  in  remainder,  against  the  representatives 
of  the  widow,  his  executrix. 

The  representatives  of  the  widow,  by  their  answer, 
allied,  that  the  personal  estate  had  been  exhausted  by 
the  charges  upon  it,  and  that  the  widow  had  expended 
out  of  her  own  monies,  during  the  continuance  of  her 
Ufe  estate,  the  sum  of  2000/L,  and  upwards,  in  substan- 
tial and  lasting  improvemento  of  the  said  hereditaments 
and  premises  and  the  inheritance  thereof,  and  they 
daimed  to  be  allowed  the  same  in  taking  the  account  of 
the  estate  of  the  testator,  as  monies  expended  by  the 
tenant  for  life  and  executrix.  The  Defendante,  by 
evidence  in  the  cause,  proved  that  200021  and  upwards 
had  been  expended  by  the  executrix  in  building  on  the 
property.     At  the  hearing  of  the  cause — 

Mr.  Blunt,  for  the  Defendants,  asked  for  a  reference 
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to  inquire  whether  any  and  what  sums  had  been  laid 
out  by  the  tenant  for  life  in  permanent  improvements 
of  the  premisesy  beneficial  to  the  inheritance,  or  such 
other  inquiry  to  that  efiect,  as  would  bring  before  the 
Court  the  advantage  which  the  Plaintiffs,  the  parties 
entided  in  remainder,  derived  from  tiie  expenditure 
made  by  the  tenant  for  life.  Hihberty.  Cooke (a)\  Graves 
V.  Crra»et{b). 

Mr.  FoUetty  for  the  Plaintiffs,  opposed  the  application 
for  the  reference. 
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yiCE-CHANCELIX>R : — 

I  am  of  opinion  that  I  ought  not  to  make  the  order 
for  the  reference  which  the  Defendants  seek  in  this  case. 
I  was  referred  to  tiie  case  of  Hibberi  v.  Cooke  as  an  au- 
tiiority  for  the  inquiry ;  but  in  that  case  Sir  John  Leach 
refused  to  direct  an  inquiry  of  the  expenses  incurred  by 
the  tenant  for  life  in  repairs  to  the  mansion-house, 
which  had  been  rendered  necessary  owing  to  the  dry 
rot,  although  the  inquiry  was  not  opposed.  If  the  man- 
^on-house  was  affected  by  the  dry  rot,  it  would  cer- 
tunly  be  a  substantial  improvement  to  remove  it ;  but 
the  Court  in  Hibbert  v.  Cooke  said,  that  it  was  an  ex- 
pense to  which  a  tenant  for  life,  choosing  to  occupy  the 
property,  must  submit.  I  do  not  know  how  to  consider 
that  case  otherwise  than  as  overruling  Graves  v.  Graves. 

I  do  not  mean  to  lay  it  down  as  an  imperative  rule, 
that  no  case  could  arise  in  which  the  Court  would  sanc- 
tion the  expenditure  of  monies  by  a  tenant  for  life  for 
the  benefit  of  the  inheritance,  by  making  such  expen- 


JudgmfnU 


(a)  1  Sim.  &  St.  552. 

(6)  M.  R.,  March,  1822,  cited  1  Sim.  &  St  553. 

VOL.  U.  L  H.  W. 
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diture  a  charge  upon  the  inheritance.  The  case  may 
be  Buggeeted,  of  a  devise  of  hmds  in  strict  settlement, 
and  a  direction  to  lay  out  personal  estate  to  the  same 
uses :  it  might  be  more  beneficial  to  the  remainder-men 
that  a  part  of  the  trust  fund  should  be  applied  to  pre- 
vent buildings  on  the  settled  estate  from  going  to  de- 
struction, than  that  the  whole  should  be  laid  out  in  the 
purchase  of  other  lands.  Other  like  cases  might  per- 
haps be  supposed. 


In  Bostock  V.  Blakeney  (a),  Mr.  Justice  Buller,  sitting 
for  the  Lord  Chancellor,  directed,  at  the  hearing  of  the 
cause,  an  inquiry  what  substantial  and  lasting  improve- 
ments had  been  made  by  the  tenant  for  life  of  the 
estate ;  but  the  decree  was  reheard  by  the  Lord  Chan^ 
cellor,  and  reversed  on  this  point;  and  in  the  case  of 
Nairn  v.  Marforibanks  (i),  the  Court  was  asked  to  direct 
a  reference  whether  it  would  be  for  the  benefit  of  the 
parties  interested  in  the  property,  that  a  new  roof  to  the 
mansion-house  should  be  constructed  at  the  expense  of 
the  testator's  estate ;  but  Lord  Eldon  refused  to  make 
any  order  upon  the  petition,  observing,  that  he  would 
not  confirm  the  report,  even  if  the  Master  should  find 
that  it  would  be  beneficial  to  all  the  parties. 

I  do  not  think  that  the  alleged  fact  of  the  insufficiency 
of  the  personal  estate  of  the  testator  in  this  case  affects 
the  question. 


(a)  2  Bro.  C.  C.  656. 


(b)  3  Ru89.  582. 
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SHUTTLEWORTH  v.  SHUTTLEWORTH. 

MlUh  January, 
R.  RomiUy  moved,  that  the  testomentary  guardian  Testamentary 

of  an  infant  Defendant,  who  was  the  heir  of  the  last  [^hnt^tee^ 

survivor  of  several  trustees,  and  had  no  beneficial  inte-  ^? ''"  !*"# 

itauig  oat  of 

rest  in  the  subject  of  the  suit,  might  be  appointed  his  thejariidiction, 

guardian,  ad  litem,  without  the  appearance  of  the  infimt  guardian  ad 

in  Court,  and  without  a  commission.     The  infant  was  H^^  S!f«p- 

residing  in  Scotland.     Smith  v.  Palmer  (a).  jwance  of  the 

inrant  in  Conrtf 
or  a  commis- 
non. 


The  Vice-Chancellor,  upon  affidavits  of  the  facts 
above  stated,  made  the  order. 

(a)  3  Beav.  10. 


COLMAN  f>.  NORTHCOTE.  31^  jammfy, 

^jy  2nd  Man^. 

1  HE  clerk  of  records  and  writs  refused  to  file  the  joint  The  answer  of 
answer  of  Augustus  Northcote,  and  Emma  his  wife,  man,  who  is  an 
the  wife  being  an  infant,  and  yet  having  no  guar«  ^^^'eTSSer 

dian(a).  sepanrtdyor 

^   ^  joinUy  with  her 

hosband,  until 

(a)  I  hereby  certify,  that  I     §ion  assigning  a  guardian  for  the  gmu^jgn  ^s* 
refused  to   file  the   answer   of     said   Defendant,  Emma  North*  signed, 
the   above-named    Defendants,     eote,  was  produced  to  me, 
because  the  Defendant,  Emma        Dated  this  16th  day  of  Febru- 
Norihcotey  is,  by  the  said  an^^.    ary,  1843. 
swer,  stated  to  be  an  infant,  and  Fred»  Bvdwelh 

no  order  or  return  to  a  commis* 

L  2 
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Mr.  RandeU  moYed  that  the  answer  might  be  taken 
without  a  guardian. 


Judgment.  The  Vice-Chancellor  8aid  that  the  practice  had 
been,  to  require  the  appointment  of  a  guardian  to  an 
infant  Defendant,  notwithstanding  she  was  a  married 
woman  (a):  the  Vke-Chancelhr  of  EnfflandhBd  followed 
that  practice  in  cases  before  him. 

Motion  refused. 


(a)  The  following 
produced: — 

1706.  11th  Jnne.  Sir  John 
Trevor,  M.  R. — Com.  Jereey  ▼. 
r^ere.  Lord  r^Ure  was  m- 
tigned  the  guardian  of  his  wife. 
Lady  FUUeref  an  infant  Reg. 
Lib.  A.  1705,  fo.  421. 

Kemeye  ▼.  Kemeyty  1752. 
19th  March,  M.  R.—- Upon  the 
petition  of  the  defendant  John 
Lewie  and  Mary  hie  wife,  the 
defendant  John  Lewis  was  as- 
signed the  guardian  of  the  de- 
fendant, Mary,  the  infant,  his 
wife,  by  whom  she  might  answer 
and  defend  the  suit.  Reg.  Lib. 
A.  1751,  fo.  306. 

Tyrell  y.  Schombery,  1764. 
3rd  March.  Upon  the  petition 
of  the  defendant,  A.  Sehomberg, 
and  Mary  his  wife,  this  day  &c., 
for  the  reasons  therein  contained, 


and  the  plaintiff's  derk  in  oomrt 
having  signed  his  consent  to  the 
prayer  thereof, — it  is  ordered  that 
the  petitioners  be  at  liberty  to 
take  their  answer  put  in  by  them 
to  the  plaintiff's  bfll  off  the  file, 
and  amend  and  retake  the  same 
by  virtue  of  a  commission  to  be 
issued  &c.  Reg.  Lib.  B.  1763, 
fo.  155.  The  defendant,  A 
Sehomberg,  was  assigned  the 
guardian  of  the  defendant  Mary 
Sutanna  Arabella,  his  wife,  by 
whom  she  might  answer  plain- 
tiff's bill,  and  defend  this  suit;  and 
it  was  ordered  that  a  commission 
do  issue  to  take  the  answer  of  the 
defendant^.  Sehomberg,  and  also 
the  answer  of  the  defendant  Mary 
Sueanna  Arabella  his  wife,  by  the 
said  A,  Sehomberg  her  guardian, 
&c.    Reg.  Lib.  B.  1763,  fo.  155. 
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KOBINSON  V.  STANFORD.  27th  FA., 

m  l«f  March. 

X  HE  twenty-eight  days  prescribed  in  the  act  1  WilL  a  defendant  in 

4,  c.  36,  rule  2,  having  expired,  and  the  Defendant  ^t  ™weX 

beimp  brought  to  the  bar,  ^  bin,— 

bar  and  re- 

Mr.  Chandkss,  for  the  PLuntiff,  moved  that  the  biU  "^^^f 
might  be  taken  pro  confesso.  "P  ^1  babcaa 

°  *  corpas,  twenty- 

eight  days  after 

Mr.  Jd^  Christie,  for  the  prisoner,  said  that  his  plea  muded,  up<m* 
and  answer  to  the  bill  were  drawn  and  signed  by  conn-  ^^^  ^*^n. 
seL  and  were  in  the  act  of  being  filed.  feaso,  under  the 

'  ^  8tat.lWiU.4, 

c.  36,  a.  15, 

Mr.  Chandless  aigued,  that  the  Plaintiff  was  peremp-  gie^ia  u^^ 
torily  entitled  to  the  order  for  taking  the  bill  pro  con-  ■'^«r  "^'  *^ 

^  .  motion  u  made; 

fesso,  the  answer  not  being  on  the  file  when  the  motion  and.  sembie, 
was  made.    Jtxmes  v.  Cresswicke(a).     And  in  this  stage  time  on  that 
of  the  cause,  the  Defendant  being  in  contempt,  even  if  ^^^' 
he  might  answer,  would  be  prevented  by  Lord  Claren-  dtm*M  General " 
dwi'j  Order  (i),  from  filing  a  plea  or  demurrer,  without  Sw  a  contenpt 
the  previous  leave  of  the  Court   Sanders  v.  Mumey(c).  ^^J  proeccuted 

^___^^____  ment  with  pro- 

clamations re- 
turned, no  plea 


Before  the  rising  of  the  Court,  and  before  judgment  or  demurrw 
had  been  given  upon  the  motion,  the  Defendant  pro-  ^^S^^tupon 
duced  the  certificate  of  the  filing  of  the  plea  and  answer,  motion  in 

Court,  does 
not  apply  to  the 
______^_^__^_____^  proeeu  at  pre- 

sent substituted 
for  attachment 
with  proclama- 

The  Vice-Chancellor  held,  that  the  plea  and  answer  tions.  Sembu. 
of  the  Defendant  having  been  filed  on  the  day  that  the      judgment. 
motion  to  take  the  bill  pro  confesso  was  made,  the  Court 

(a)  7  Sim.  143.  Id.  165). 

\h)  Beames'aOrd.  178,  (1661,         (e)  1  Sim.  &  St.  225. 


150 


CASES  IN  CHANCERY. 


1843. 


Judgment, 


would  not  order  the  bill  to  be  taken  pro  confesso.  The 
statute  1  Will  4,  c.  36^  s.  15,  r.  2,  referred  the  Court, 
in  terms,  to  the  old  practice : — "  The  Court  shall  order 
the  bill  to  be  taken  pro  confesso  against  such  defend- 
ant in  the  same  manner  as  is  now  usual  in  the  like  cases 
upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus." 
The  books  of  practice  (a),  and  all  the  authorities  on  the 
point,  shewed  that  the  Court  allowed  the  most  extreme  in- 
dulgence to  defendants  in  such  cases  (ft) ;  and  the  form  of 
the  order  for  taking  the  bill  pro  confesso  was  also  con* 
elusive  to  shew,  that  the  Defendant  was  allowed,  even 
at  tlie  latest  moment,  to  file  his  answer  (c).  The  other 
point,  whether  a  })lea  might  be  filed  by  a  defendant  in 
contempt,  in  this  stage  of  tiie  proceedings^  depended 
upon  the  question  Avhether  the  Court  was  to  make  a  new 
practice,  and  adopt  the  spirit  of  Lord  ClarendarCs  order, 
in  a  case  not  within  its  terms, — the  process  by  attach- 
ment with  proclamations  being  now  abolished  {d).  The 
Plaintiff  might,  if  he  were  so  ad\dsed,  move  to  take  the 


(a)  See  1  Dan.  Ch.  Pr.  693 ; 
Pract.  Reg.  352, 353,  Wyatfs  ed. 

{h)  See  also  Heme  v.  Ogilvie, 
11  VcB.  77. 

(c)  Whereas  the  plaintiff  on 
the,  &c.,  exhibited  his  bill  in  this 
Court  against  the  defendant,  set- 
ting forth  as  therein  set  forth ; 
and  the  said  defendant,  being 
served  with  process  of  subpoena, 
appeared  to  the  said  bill,  but  re- 
fusing to  put  in  his  answer  an 
attachment,  &c.,  [reciting  the 
subsequent  process] ;  that  hy 
an  order  &c.,  it  was  ordered 
that  a  habeas  corpus  cum  causis 
should  issue,  directed  to  the 
Warden  of  the  Fleet,  at  the  re- 
turn thereof,  to  bring  the  said 
defendant  to  the  bar  of  this 
Court  to  answer  his  said  con* 


tempt,  whereupon  such  further 
order  should  be  made  as  should 
be  just,  and  the  clerk  in  court  for 
the  plaintiff  was  then  to  attend 
with  the  record  of  the  plaintiff's 
bill,  in  order  that  the  same  might 
be  taken  pro  confesso;  and  the 
said  defendant  being  this  day 
brought  up  to  the  bar  of  this 
Cotut  accordingly,  and  the  record 
of  the  plaintiff's  bill  being  now 
read,  and  the  defendant  ttillper^, 
sisting  in  his  said  contempt,  and 
refusing  to  put  in  his  answer,  and 
the  counsel  for  the  plaintiff  pray- 
ing that  the  plaintiffs  bill  may 
be  taken  pro  confesso,  this  Court 
doth  order,  &c.     [Decree]. 

(rf)    Order   VI.    of  August, 
1841 ;  Beav.  Ord.  Can.  1G4. 
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plea  and  answer  off  the  file ;  but  for  the  present  purpose^         i84d. 
it  must  be  treated  as  a  form  of  pleading  not  irregular. 


No  motion  was  made  to  take  the  plea  and  answer  off 
the  file.  The  plea  came  on  for  argument,  and  was  over- 
ruled* 


March  9th. 


EGBERTS  V.  WILLIAMS.  iMandi7th 

TFtbruary. 
HE  Plaintiff  obtuned  the  order  nim  to  confirm  the  The  PUdntiflr 

Master's  report,  and  served  it;  but  allowed  the  eight  order°i^ito^ 

days  to  expire  without  confirming  absolutely.    The  De-  JJ^™*,*  ^c 

fendant  now  moved  ex  parte  that  the  registrar  might  port,  bnt  not 

enter  in  the  margin  of  the  Defendant's  office  copy  of  the  make  the  order 

order  nisi,  the  certificate  of  no  cause  shown,  and  that  the  Defendant  may 

xerart  might  be  confirmed  absolute.  move  to  con- 

'^  firm  the  report, 

and  for  that 

purpose  the 

certificate  of  no 
caiue  shewn 

The  Vice-Chancellor  suggested,  that  one  course  of  to  be*^n°er©d  wi 
proceeding  might  be,  to  direct  the  confirmation  of  the  l>w  office  copy 

t  1      Tfci  .     •/»»   1       •  •         /»    1  1         of  the  order 

report,  unless  the  I'lamtm,  having  notice  ol  the  order,  nisi. 

should,  on  or  before  the  expiration  of  eight  days,  him«> 
self  obtain  an  order  to  confirm ;  but  on  the  authority  of 
ChillingiDorth  v.  ChiUingworth  (a),  made  the  order  as 
asked. 


Mr.  Bemhaw,  for  tlie  motion. 

(a)  1  Sim.  291. 
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ZndandSrd 

March. 
Doeamentidl- 
reetod  tobe 
deposited  with 
the  cleric  of  re 
oordf  and  writi, 
after  an  order 
allowing  the 
PUintifforhu 
folidtori  to  in- 
spect and  take 
copies  thereof 
at  the  office  of 
the  Defendant's 
solicitorSf'the 
solicitors  not 


mbom  the 
copies  were  to 
be  made. 


PRENTICE  ».  PHILLIPS. 

v/N  motion  by  the  Plaintiff  for  the  production  of  do- 
cumentSy  it  was  ordered,  that  the  Defendants  should, 
within  seven  days  after  service  thereof  produce  and 
leave  with  Messrs.  B.  &  C,  of  &c.,  the  solidtors  or 
agents  of  the  said  Defendants,  the  several  letters,  papers, 
and  writings,  admitted  by  the  answer  of  the  said  De- 
fendants, and  the  schedule  thereto,  to  be  in  their  posses^ 
sion  or  power;  and  it  was  ordered,  that  the  Plaintiff, 
his  solidtors  or  agents,  should  have  liberty,  at  all  sea- 
sonable times,  and  on  ^ving  reasonable  notice  thereof, 
to  inspect  and  take  copies  of  the  same,  or  of  such  parts 
thereof  as  he  may  be  advised,  at  his  own  expense. 


Messrs.  B.  &  C,  the  Defendants*  solicitors,  offered 
to  furnish  the  Plaintiff's  solicitors,  at  the  Plaintiff's  ex- 
{lense,  with  copies  of  any  of  the  dociunents  lefl  with 
them  for  inspection  under  the  order;  but  declined  to 
allow  the  Plaintiff's  solicitors  to  make  copies  themselves. 


jkfo/ioii.  Mr.  Biggs^  for  the  Plaintiff,  moved  that  the  Defend- 

ants, and  Messrs.  B.  &  C,  the  solicitors  or  agents  of  the 
siud  Defendants,  might  be  directed,  within  two  days 
after  the  service  upon  them  of  any  order  to  be  made  on 
the  motion,  to  permit  the  Plaintiff,  his  solidtor  or  agent, 
to  make  copies  for  themselves  of  the  several  letters,  pa- 
pers, and  writings,  directed  to  be  produced  and  left  with 
the  said  Messrs.  J3.  &  C,  the  solicitors  or  agents  of 
the  Defendants,  by  tiie  foregoing  order;  or  that  the  De- 
fendants, and  the  said  Messrs.  B.  &  C,  might  be  di- 
rected forthwith  to  leave  the  sdd  several  letters,  i)apers, 
and  writings,  with  the  proper  officer  of  tiie  Court,  for  the 
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purpofies  of  the  forq;oing  order;  and  that  the  Defendants, 
and  Meesra.  B.  &  C7.,  might  be  directed  to  pay  the  coets 
of  this  motion. 

Mr.  Baify,  for  the  Defendants,  and  Messrs.  B.  &  C, 
submitted,  that  they  had  complied  with  the  order  which 
allowed  the  PhuntiiF  or  his  solicitors  to  inspect  and  take 
(not  make)  copies  of  the  documents ;  and  that  it  would 
be  an  unreasonable  construction  of  the  order  to  suppose 
that  it  gave  the  Plaintiff's  solicitor,  or  his  clerks,  the 
occupation  of  the  office  of  the  Defendants'  solicitors,  so 
long  as  it  might  be  necessary  to  make  copies  of  volumi- 
nous documents.  The  Defendants'  solicitors  had  al- 
lowed their  office  to  be  the  place  of  deposit  for  the  sake 
of  convenience,  but  would  not  allow  it  on  the  con- 
struction which  the  motion  supposed. 

Mr.  Biffffs  siud,  that  the  production  at  the  solicitors' 
office  was  an  indulgence  to  the  Defendants ;  as  the  strict 
practice  was,  that  the  documents  should  be  deposited 
with  the  officer  of  the  Court.  If  the  Plaintiff's  solidtor 
were  not  allowed  to  make  the  copies,  the  documents 
must  be  brought  into  Court  in  the  usual  manner. 
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Phillips. 
Argument, 


The  Vice-chancellor  ordered  the  documents  to  be 
deposited  with  the  clerk  of  records  and  writs,  for  the 
usual  purposes.  The  question,  by  whom  copies  should 
be  made  under  the  common  order  allowing  the  Plaintiff 
or  his  agents  to  take  copies  of  documents  deposited,  had 
been,  in  practice,  a  subject  of  dispute,  during  the  time 
that  the  deposit  was  made  with  the  clerks  in  court ; 
and,  therefore,  he  made  no  order  as  to  costs.  He  had, 
in  many  cases,  followed  the  principle  pointed  out  by  the 
the  case  of  Grane  v.  Cooper  (a);  and  frequently,  upon  the 

(a)  4My1.  &Cr.20d. 


Jndfwuni* 
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suggestion  of  the  Defendant^  that  sucli  course  would  be 
most  convenient,  made  orders  for  the  production  of  do- 
cuments at  the  Defendant's  or  his  solicitors*  place  of 
business ;  but  this  motion  shewed^  that  so  much  diffi- 
culty might  arise  from  making  the  order  in  that  form, 
as  to  render  it  generally  the  better  rule,  that  the  order 
should  be  in  the  common  form,  namely,  for  the  production 
of  the  documents  at  the  office  of  the  Court ;  in  which 
case,  any  variation  for  the  convenience  of  Uie  parties 
might  be  made  a  matter  of  arrangement  between  them. 


12th  and  Uth 

January. 
Order  for  pay- 
ment of  the 
diTidends  of  ■ 
fond  in  Court, 
to  the  exe* 
cntors,  for  dis* 
tribation 
amongst  the 
parties  inter- 
ested, before 
the  accounts  of 
the  estate  were 
taken,  the 
executors  ad- 
mitting assets 
of  the  testator 
for  all  purposes. 


SHEWELL  V.  SHEWELL. 

^N  administration  suit.  The  accounts  had  not  been 
taken,  but  a  sum  of  175,000/.  Consols,  had  been  trans- 
ferred to  the  credit  of  the  cause.  Various  persons  were 
entitled  to  interests  for  life  or  other  present  interests 
charged  on  the  income  of  the  residue.  The  executors 
were  willing  to  receive  the  dividends  and  pay  them 
over  to  the  different  parties  having  inunediate  interests 
therein. 


Mr.  Romilly  moved,  that, — all  parties  consenting, — 
the  dividends  to  accrue  due  on  the  fund  in  Court  might 
be  ordered  to  be  paid  to  the  executors ;  Dando  v.  Dan- 
do  {a). 


Judffmeui, 


The  Vice-Cuancbllor  said,  the  practice  of  the 
Court  was  not  to  order  the  payment  of  any  part  of  the 
fund,  unless  the  accounts  were  taken,  or  assets  for  aU 
purposes  admitted  by  the  executors ;  and,  in  the  latter 


(a)  1  Sim.  510. 
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i»se,  the  Court  should  be  satisfied  of  the  propriety  of  the         T843. 
proposed  application   of  the  fund,  or  it  might  bj  its 
order  deprive  the  parties  interested  of  the  security  of 
the  fund  itself,  and,  for  that  security,  substitute  the  per- 
sonal liability  of  the  executors.  ^"'**  ' 


Upon  the  application  of  the  parties  beneficially  inter- 
ested, the  trustees  and  executors  consenting,  and  ad- 
mitting assets  of  the  testator  for  all  purposes,  the  order 
was  made. 


BROOKS  V.  JOBLING.  i7th,im,and 

^  _  aorA  March. 

Motion  on  behalf  of  the  Pkintiff,  under  the  Or-  The  order  ap. 
der  XXVIIL  of  the  26th  of  October,  1842,  that  a  SSft'o 
guardian  ad  litem  may  be  appointed  of  Thomas  Joblingy  jfa^^^iJcm 
one  of  the  Defendants  in  the  cause,  a  person  of  un-  of  a  lunatic, 

,  not  found  so 

sound  mind.  by  commission, 

may  be  made 
under  the  28th 

The  affidavits  read  were,— that  of  the  proprietor  of  the  ^\l[2tt 
asylum  under  whose  care  the  Defendant  was  placed,  stat-  the  appii(»tion 
ing  that  he  had  been  received  on  the  certificate  of  two  but  it  cannot  be 
surgeons,  and  that  the  deponent  believed  him  to  be  of  ^jj^ofnotice 
unsound  mind,  and  incapable  of  taking  care  of  his  own  »pon  the  alleged 
»•  .  #»         •  •        1  «  1  .       -I        lunatic. 

affairs,  or  of  acting  in  the  management  of  his  de- 
fence in  the  suit,  and  no  commission  of  lunacy  had 
issued ; — and  that  of  the  PlaintifiPs  solicitor,  who  deposed 
to  applications  to  the  solicitor  of  the  wife  of  the  lunatic, 
and  to  several  of  his  nearest  relations,  who  refused  to 
interfere  in  his  defence. 


[The  Vice-Chancellor  doubted  whether — ^the  case 
not  being  one  in  which   any  attachment  had  issued 
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MMrek  ZUt. 


against  the  defendant, — the  order  coold  properly  be 
made  on  the  application  of  the  Plaintiff;  and  whether, 
as  in  the  case  of  an  infimt,  the  motion  ought  not  to  have 
been  on  behalf  of  the  Defendant  And  his  Honor  said, 
that  even  if  the  order  could  be  made  on  the  application  of 
the  Pkintiff,  it  could  only  be  done  upon  proof  of  service 
upon  the  Defendant  of  the  subpoena  to  appear,  and  of 
notice  of  the  motion.] 


Mr.  Rogers,  for  the  motion,  cited  Hewlett  v.  WUbra" 
ham  (a) ;  and  1  Daniell,  Ch.  Pr.  p.  220.  Cases,  in  which 
the  order  assigning  a  guardian  had  been  made  on  the 
Plaintiff's  application,  were  produced  from  the  r^istrar*s 
book(6> 


Upon  the  authorities  in  the  registrar's  book  and  upon 
affidavit  of  the  service  upon  the  Defendant,  Thomas 
Jobling,  of  tiie  subpoena  to  appear,  and  of  the  notice 
that  the  Court  would  be  moved  this  day,  to  appoint 
one  of  the  solicitors  of  this  Court  to  act  as  guardian  to 
the  said  Thomas  Joblingy  a  person  of  unsound  mind,  by 
whom  he  might  appear  to  and  answer  the  bill,  and  who 
might  defend  the  suit  in  his  behalf^ — 


Mr.  Rogers  suggesting  the  name  of  a  solicitor  who 
was  willing  to  take  the  duty. 


Order.  The  Vice-Chancellor  appointed  such  solicitor  to 

be  the  guardian. 

(a)  S  Madd.  423.  donaid  v.  Macdonald,  Reg.  Lib. 

(6)  MUler    v.  Smale$,   Reg.     B.  1834,  fo.  998. 
Lib.  B.  1828,  fo.  1759;  Mao 


CASES  IN  CHANCERY. 


157 


1843. 


PENFOLD  V.  BOUCH. 
•j^g-  QOth  March. 

J\lR.  Bichner  moved  to  enter  the  memorandum  of  ser-  Verifioation  of 
vice,  under  the  Order  XXIV.  of  August,  1841,  of  bui  to'beierfed 
copies  of  the  bill  examined  from  the  draft  (a)  of  the  "^^^^^ 
bill  (6),  which  was  proved  to  correspond  with  the  in-  goit*  1841. 
grossment. 

The  Vioe-Chancellor  made  the  order,  observing, 
that  it  ought  in  all  cases  to  appear  by  the  affidavit  in 
what  way  the  truth  of  the  copy  served  had  been  ascer- 
tained (c). 


(a)  See  Blew  v.  Martin^  ante. 
Vol.  1,  p.  151,  n. 

(Jb)  BytheaffidaTitreadythede- 
ponent  stated  "  that  he  examined 
each  copy  which  he  ao  aerved 
as  aforesaid,  with  the  draft  from 
which  the  ingrossmentof  thesaid 
bill  was  made,  and  that  deponent 
examined  the  said  ingrossment 
with  the  said  draA,  and  filed  the 
same  at  the  record  and  writ 
clerk's  office,  and  that  no  altera* 
tion  was  made  in  the  said  draft, 
from  the  time  when  he  so  ex- 
amined and  filed  the  said  ingross- 


ment, to  the  time  he  so  examined 
the  said  copies  as  aforesaid,  nor 
was  the  said  draft  out  of  the  de- 
ponent's custody  between  the 
time  of  such  respective  examina- 
tions." 

See  on  thb  Order,  Welch  v. 
Welch,  Vol.  1,  p.  593. 

(c)  The  order  had  been  some- 
times made  on  the  simple  aver- 
ment in  the  affidavit,  that  the 
copies  served  were  *^  true  co- 
pies "  of  the  bill,  without  shewing 
how  they  were  proved  to  be  so. 


Ajmamt. 
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27th  and  3lst 
March, 

Exception*  to 


BALLARD  v.  WHITE. 

U  NDEB  a  decree  to  take  the  aoooonts  of  an  estate 

^^^''^tto  ^  ^  ^^  against  the  administrator,  the  Master  allowed 

foHow  in  form  the  Defendant  various  sums  in  his  dischai^  and  among 

rab^oe  tiie  them  allowed  upwards  of  thirtj  different  items,  varying 

^^  W(^'  in  amount  from  5#.  to  80i,  to  which  the  Phuntiffis  ob- 

the  Muter.  jected;  and  as  to  which  they  carried  in  distinct  objec- 

thiS^wpir^  tions  to  the  draft  report  for  every  item  complained  of. 

obiectUms  were  The  Master  overruled  the  objections, 
taken  to  the  ^ 

draft  report,  in 

iMttenmnber         Two  exceptions  werc  taken  by  the  Plaintiffs  to  the 

\u^^!^i^  report :— First  exception,  for  that  the  Master  had  found 

one  exception,    that  the  Defendant  had  laid  out  and  expended  several 

objections,  waa   sums  of  money  amounting  together  to  467/1  14tf.  &d.y  in 

^for*t^it"*  ^^^  funeral  of  the  intestate,  in  obtaining  letters  of  ad- 

the  Master        ministration  to  his  estate,  in  discharge  of  debts  due  from 
ought  to  have  ,  ,  , 

disallowed  the    him  at  tiie  time  of  his  decease,  and  otherwise  on  account 


some  or  one  of  ^f*  ^^  personal  estate,  the  particulars  whereof  the  Master 
thSuils  was*'  '^  ^^  ^^^^  ^  ^^  schedule  to  his  report;  whereas  he 
informal,  for  the  ought  to  have  found  that  tiie  monies  so  laid  out  and  ex- 
qi^g  the  *  pended  amounted  to  a  less  sum  than  467/.  lAs,  6d. : — 
O^^'^e^''  Second  exception, «  for  tiiat  the  Master  has  in  and  by  his 
item,  the  ex-      report,  and  the  second  schedule  thereto,  allowed  to  tiie 

oeptions  shoold        ^ 

have  been  in  the  Defendant  the  several  sums  of  money  spedfied  in  the 
the  objections,  schedule  hereto  annexed; — whereas  he  ought  to  have 
STe*c3S^for  disallowed  the  same  siuns  of  money  or  some  or  one  of 
rach  judgment;  tiiem,  or  some  part  or  parts  of  tiiem,  or  some  or  one  of 

that  this  excep- 
tion mnst  be  al-  them, 
lowed,  if  it 

should  be  found  that  any  item  ought  to  have  been  disallowed;  but  that,  notwithstanding  the 
informality,  the  Court  might,  UT  It  thought  fit,  hear  the  exception  upon  all  the  items,  and 
make  a  special  declaration  as  to  any  or  Hi  which  had  been  improperly  allowed. 

An  infimt  Plaintiff  coming  of  age  during  the  progress  of  the  cause,  and  disapproring  of 
the  proceedings,  cannot  appear  in  the  proceedings  by  counsel,  other  than  those  who  appear 
for  the  Plaintiflb  generally ;  he  can  oxily  complain  of  or  repudiate  the  proceedings  by  making 
them  the  subject  of  a  special  application. 
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Mr  Raupell,  in  support  of  the  exceptione. 

Mr.  Watson  appeared  for  two  of  the  three  Plaintiffs^ 
and  stated  that  they  were  infants  at  the  tune  of  the  in* 
stitution  of  the  suit,  and  had  since  come  of  age,  and  re* 
pudiated  the  present  proceedings,  by  exception. 

Mr.  RoupeU  cited  Acres  v.  LUtle  (a),  and  inmsted  that 
the  parties,  in  order  to  interpose,  ought  to  have  moved 
that  their  names  should  be  struck  out  of  the  record  as 
Plaintiffs. 


15» 


1843. 
Ba.ixa»o 

9. 

Whitb. 


The  Vice-Chanceli^r  sdd,  that  the  Plaintiffs  could 
not  sever,  but  must  be  heard  by  the  same  counsel. 
There  was  nothing  to  shew  that  the  proceedings  had 
not  been  or  were  not  regular,  and  if  any  objections  to 
the  proceedings  were  to  be  taken,  or  the  frame  of  the 
suit  was  proposed  to  be  altered,  it  must  be  uix)n  an 
application  to  the  Court  for  that  specific  purpose. 


Jud^enK, 


Mr.  Ooodeves  for  the  Defendant,  objected  to  the  form 
of  the  exceptions,  as  being  necessarily  inconclusive,  in- 
asmuch as  any  decision  to  which  the  Court  might  come, 
except  that  of  overruling  both  exceptions,  would  still 
leave  the  case  wholly  undecided.  The  exceptions  should 
have  followed  the  form  of  the  objections,  every  item 
being  made  to  form  a  distinct  subject  of  exception.  The 
first  exception,  moreover,  was  so  firamed,  that  even  if  it 
was  overruled,  the  case  must  be  again  opened  in  order 
to  proceed  with  the  consideration  of  the  second  excep- 
tion; 2  Smith,  Pr.  p.  341,  342;  2  Dan.  Ch.  Pr.  957. 


Argument, 


(a)  7  Sim.  138. 
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Mr.  RaupeU,  and  Mr.  G.  L.  RusuU^  for  the  exoep- 
lioiiBy  insisted  that  they  were  correct  in  form ;  and  that, 
to  make  every  item  the  subject  of  a  separate  exception, 
would  justly  have  been  complained  of  as  opfMressiye* 
Gompertz  v.  Best  {a).  The  Court  might  as  conveniently 
dispose  of  the  whole  case  by  considering  the  items  in 
the  sdiedule  successiyely ,  and  making  a  special  order,  as 
if  there  were  distinct  exceptions. 

Moore  v.  Longford  {b),  and  Tench  y.  Cheese  (c),  were 
also  cited. 


Ml§mtmi.     Vicb-Chamcellob: — 

The  Plaintifis,  in  this  case,  carried  in  objections  to  the 
allowances  made  by  the  Master  to  the  Defendant:  these 
objections  were  upwards  of  tlurty  in  number,  and  were 
overruled  by  the  Master.  The  general,  I  may  say 
nearly  the  invariable,  practice,  where  the  draft  of  the 
Master's  report  has  been  objected  to  is,  to  convert  the 
objections  into  exceptions.  The  rule,  which  b  stated 
in  all  the  books  of  practice,  is,  that  the  party  who  ex- 
cepts to  the  report,  is  bound  to  make  his  exceptions 
correspond  with  his  objections,  so  tiiat,  at  least,  they 
may  be  the  same  in  substance.  I  doubted,  and  still,  to 
some  extent,  doubt,  whether  these  exceptions  are,  in 
substance,  the  same  as  the  objections.  In  form,  they 
clearly  are  not  so.  The  objections  being  separate,  the 
Master  was  required  and  obliged  by  the  form  of  the  ob- 
jections to  come  to  a  distinct  conclusion  witii  respect  to 
every  item :  he  could  not  avoid  doing  so.  The  manner 
in  which  the  question  Is  brought  before  the  Court,  by 
these  exceptions,  is  materially  different.  All  tiiat  the  ex- 
ceptions reqmre  me  to  decide  is,  that  something  has  been 

{a)  1  You.  &  Coll.  114.     {b)  6  Sim.  323.     {e)  1  Beav.  571. 


CASES  IN  CHANCEUY. 


161 


improperly  allowed.     As  soon  as  the  excepting  party 

has  proved  that  one  item,  or  part  of  an  item,  is  wrong, 

he  has  proved  the  truth  of  his  exception ;  and  the  case       waixw. 

might  then  regularly  go  back  to  the  Master. 


The  first  question,  then,  I  have  to  consider  is,  whether 
this  exception  is  so  informal  that  I  cannot  entertain  it  at 
all.  It  may  be  an  exception  which  I  am  bound  to  enter* 
tain  ;  and  yet  be  so  framed  that  I  cannot  dispose  of  the 
whole  case.  If  an  exception  is  so  informal,  that  the  Court 
cannot  deal  with  it,  I  think  the  party,  who  takes  that 
objection,  should  have  applied  to  take  the  exception  off 
the  file*  By  leaving  it  on  the  file,  and  permitting  it  to 
come  on  for  argument,  he  admits,  that  it  is  not  so  vicious 
in  form  but  that  it  may  be  dealt  with,  at  least,  for  the 
purpose  of  being  overruled.  Supposing,  therefore,  that  in 
substance  it  cannot  be  supported,  I  must  yet  treat  it  as 
being  an  exception  which  I  am  bound  to  entertain  for 
some  purpose;  and  Ithink  thati  am  bound  to  entertain 
it  for  the  purpose  of  seeing  whether  there  is,  or  not, 
something  wrong  in  the  Master's  report 

Having  determined,  then,  that  I  am  to  inquire  whether 
there  is  or  not  some  error  in  the  report ;  and  there  being 
jko  doubt  that  if  I  find  any  thing  wrong,  I  am  at  liberty 
immediately  to  allow  the  exception,  and  send  the  case 
back  to  the  Master,  the  next  question  is,  whether  I  am 
bound  so  to  do  without  pronoundng  a  judgment  upon 
every  item  in  the  schedule  to  the  exceptions,  the  conse* 
quence  being  that  the  case  might  be  sent  from  thfi 
Court  to  the  Master,  and  the  Master  to  the  Court,  as 
many  times  as  there  are  items  objected  to? 

The  inconvenience  I  have  suggested  may  be  obviated 
by  taking  this  course: — the  Court  on  the  discussion  of  the 
exceptions  may  go  through  the  whole  of  the  items,  (al- 

VOL.  n.  M  H.  w. 


JudgmvUm 
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thoogh  the  form  of  the  exoeptioiiB  does  not  leqinre  that 
it  should  do  so),  and  may  make  a  dedaratkm  on  every 
item  it  may  disallow,  aod  send  the  esse  hmck  to  the 
Master  to  review  his  report^  having  regard  to  those 
declarations.  I  am  qnite  dear  that  I  may  take  this 
coarse  (a) ;  and  it  meets  the  jnstioe  of  the  case:  it 
is  eqnally  clear,  that  the  party  who  opposes  the  ex^ 
ceptions  cannot  be  injured  by  it,  even  to  the  extent  of 
being  sorprised ;  because,  from  the  otgections  that  were 
carried  in,  he  knows  precisdy  what  the  questions  are 
which  he  has  now  to  meet.  The  only  rehictanoe  I  have 
felt  to  take  this  course,  arises  from  the  apprehensioD, 
that,  by  endeavouring  in  tins  case  to  do  what  is  abstract- 
edly just,  I  may  encourage  other  attempts  to  create  new 
forms  of  exceptions, — ^fbr  this  certainly  is  a  new  mode 
of  excepting,  and  a  departure  fiK»n  the  common  form 
of  practice.  As  I  must,  however,  for  some  purpose 
deal  with  these  exceptions,  I  think  it  is  better,  and  less 
inconvenient,  that  I  should  go  into  the  whole  case^  than 
put  the  parties  to  the  useless  expense  of  converting  the 
objections  into  exceptions.  I  shall  hear  the  exoepticxis 
fuUy,  and  declare  my  opinion  as  to  each  item,  (if  any), 
on  which  I  may  differ  from  tiie  Master,  and  send  the 
case  back  to  tiie  Master  with  tiiose  declarati<ms:  thai 
is  the  justice  of  the  case,  and  there  b  nothii^  in  prac* 
tice  which  strictiy  prohibits  my  doing  it.  In  point  of 
expense  it  is  plain  tiiat  this  form  of  exception  comes 
nearly  to  the  same  thing  as  if  the  usual  form  had  been 
adopted ;  and  which  form  I  hope  will  be  adhered  to  in 
future  cases. 


(a)  See  Vol.  I.,  p.  578. 
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NEESOM  V.  CLARKSON.  SS' 

J  OHN  COWLING,  in  1792,  punshiifled,  at  a  sale  by  A.cont«ctBdto 
aactum,  certain  freehold  premiaes  at  Leeds,  known  as  £I2[I^*^d*^ 
the  Angd  Inn,  for  the  sum  of  1500i,  but  before  any  dicd,haTiiig 

"    made  his  widow 

conveyance  of  the  estate  was  executed,  or  the  purchase-  hu  uniyenai 

money  pud,  OnoUng  died,  having  by  his  will,  made  in  gi^tee.   m  ^ 

January,  1793,  devised  all  his  real  estate  to  Ann,  his  ^^^^^^ 

widow,  and  made  her  his  residuary  legatee  and  execu-  17^3,  took  a 

trix.    Ann  the  widow  proved  the  wilL     Li  July,  1793,  the  premiaea 

Ann  the  widow  married  William  Sykes.  S^puroSsS  • 

by  A.,  to  him- 
lelf  and  a  trua* 

By  indentures  of  lease  and  release,  dated  the  24th  tee,  recitiiig  the 
and  25th  of  September,  1793,  the  latter  made  between  f^hJwUi Ld*' 
Wade  Bjvwn  (the  vendor  of  the  premises),  devisee  in  ^*i^*^Ji^ 
trust  thereof^  appointed  by  the  will  of  Alice  Bywater,  ^J^L^**^  ** ' 
deoeasedfOf  the  first  part;  the  said  William  &fheeeaii,  Ann  «  thereapooB. 
his  wife(who  was  the  widow  and  relict  of  the  said  John  ^  theb^^^ciai 
Cowkng,  deceased),  of  the  second  part;  and  L,  Nichol-  *^*JJJjJJ^*^»*^ 
«o»,  of  the  tfaixd  part;  recilii^  the  will  of  2l£c«£yioa^,  taii8i7,aold 
and  reciting  that  the  said  Wade  Browne,  in  pursuance  to  c.,  nd  C. 
of  the  trust  in  him  reposed  by  the  said  wiU,  caused  the  i^i^aT' 
tenements  and  hereditaments  thereinafter  mentioned,  ■ndhiatmtee, 

reatuigy  that,  or 

(being  all  the  residue  of  the  real  estate  of  the  sidd  AUce  certain  good 
Bywater),  to  be  advertised  in  the  public  newspapers  for  Moranceain 

the  Uw,  the 
premiaea  atood  Kmited  to  B.  and  the  tmatee,  but  not  radting  the  deed  of  1793.    The 
widow  (Bed,  leiTing  her  heir-at-law  an  infant,  who  came  of  i^  in  1825,  in  the  life-time  of 
B.    The  bin  waa  bnmght  by  the  heir-at-law  in  1836,  after  the  death  of  B.,  for  a  oonvej- 
anceoftheeitate. 

Held,  diat  the  recital  in  the  deed  mnat  be  nnderatood  aa  atating  that  the  widow  waa  de- 
Tiaee  of  tl»  pnrchaaed  premiaea,  and  that  the  title  of  B.  accrued  by  the  marriage ;  that  the 
Coort  woold  not  presume,  in  favoor  of  a  parchaaer,  that  B.  had  any  other  title  than  waa  ao 
repreaented  ;  that  C.  mnst  be  preaumed  to  have  been  cognizant  of,  and  to  have  taken  the 
title  of  B.  hia  ? eodor ;  that  the  equitable  title  of  the  heir-at-Uw  of  the  widow  waa  not  af- 
lected  by  the  lapae  of  time  ;  and  that  the  heir-at-law  was  entitled  to  the  decree  for  a  ood 
feyance  of  the  eatate. 

m2 
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Bale  by  aoction  on  the  Srd  day  of  October,  1792,  on 
which  day  a  meeting  was  held ;  and  the  said  John  Om- 
Unff,  being  the  highest  bidder  at  such  sale,  became  the 
purchaser  of  the  sud  tenements  and  hereditaments,  at 
or  for  the  price  or  sum  of  1500L,  being  the  best  price 
that  could  be  had  or  gotten  for  the  same ;  and  redting^ 
that  the  said  John  CowUng  had  since  departed  this  life, 
having  first  made  and  duly  executed  his  kst  will  and 
testament,  and  thereof  appointed  the  said  Ann  Syketf  his 
then  wife,  universal  devisee  and  legatee,  and  sole  execu- 
trix; and  reciting,  that  the  said  WilUam  Sykes  had, 
since  the  death  of  the  said  John  CowUng^  intermarried 
with  the  said  Ann  his  widow,  and  thereupon  become  enr 
titled  to  the  beneficial  interest  in  the  said  purchase,  and 
had  agreed  to  complete  the  same,  but  not  being  pro- 
vided with  the  whole  of  the  purchase-money,  the  said 
Wade  Brown  had  agreed  to  let  the  sum  of  llOOil  part 
thereof  remidn  in  the  hands  of  the  said  WHUam  S^ke8, 
upon  security  of  the  said  tenements  and  hereditaments, 
in  manner  hereinafter  mentioned  and  expressed, — the 
sud  premises  called  the  Angel  Inn  were  conveyed  and 
assured  to  L.  Nicholsony  and  his  heirs,  as  to  a  term  of 
1000  years,  to  the  use  of  the  said  Wade  Brown,  for  se- 
curing payment  of  the  said  1100/1  and  interest  thereon; 
and  as  to  the  remainder,  to  the  use  of  the  said  WUUam 
Syket  and  L.  Nicholson^  and  their  heirs,  in  trust,  never- 
theless, as  to  the  estate  of  the  siud  L.  Nic/u>lson,  and  his 
heirs,  for  the  said  William  Sykes,  his  heirs  and  assigns. 


By  an  indenture  of  demise  and  mortgage  of  the  5th 
of  September,  1800,  made  between  the  said  William 
Sykes  of  the  first  part ;  Nicholson  of  the  second  part ; 
and  Wade  Browne  of  the  third  part,  William  Sykes  and 
Nicholson  demised  the  premises  to  Wade  Browne,  his 
executors,  &c ,  for  the  term  of  1000  years,  subject  to  a 
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proYiflo  for  redemption  of  the  said  premises  on  payment 
of  500i,  with  interest  as  therein  mentioned. 

In  pursuance  of  a  contract  for  the  sale  of  the  premises 
hj  WUUam  Sykes  to  Benjamin  Clarksan,  an  indenture, 
dated  the  30th  of  September,  1817,  was  made  between 
the  said  Wittiam  Syhes  of  the  first  part;  L.  Nichobon 
of  the  second  part;  IVcide  Browne  of  the  third  part; 
Benjamin  Clarkson  of  the  fourth  part,  and  T,  Hampshire 
(a  trustee  for  Clarksan)  of  the  fifth  part ;  reciting  that, 
under  and  by  virtue  of  certain  good  and  sufficient  con- 
veyances and  assurances  in  the  law,  the  said  premises 
then  stood  limited  and  assured  to  the  use  of  the  sidd 
WiJUam  Sykes  and  L.  NichoUon,  and  their  heirs,  never- 
theless  as  to  the  estate  and  interest  of  the  said  L.  NichoU 
son  and  his  heirs  therein,  in  trust  for  the  said  William 
Sykes,  his  heirs  and  assigns  for  ever,  subject  only  to  the 
mortgage  next  thereinafter  mentioned ;  and  reciting  the 
said  demise  by  way  of  mortgage  of  the  5th  September, 
1800,  that  the  estate  of  the  said  TVade  Brown  thereunder 
had  become  absolute  at  law,  and  that  the  siun  of  1507. 
only  remained  due  on  the  said  mortgage ;  and  reciting 
that  Benjamin  Clarkson  had,  sometime  previously,  con- 
tracted and  agreed  with  William  Sykes  for  the  absolute 
purchase  of  an  estate  of  inheritance  in  fee  simple,  in 
possession,  free  fit)m  all  incumbrances  of  and  in  the  said 
premises,  at  or  for  the  price  or  sum  of  2700/.,  out  of 
which  it  had  been  agreed  that  the  said  sum  of  150/.,  so 
due  and  owing  to  the  said  Wade  Brown,  should  in  the 
first  place  be  paid ;  and  reciting  that  the  said  William 
Sykes  had  applied  to,  and  prevailed  upon,  the  said  L. 
Nicholson  and  Wade  Brown  to  join  in  conveying  and 
assuring  the  said  hereditaments  to  the  said  Benjamin 
Clarkson  and  his  heirs,  to  the  uses  and  in  manner  there- 
inaft;er  mentioned ;  and  the  said  premises  and  the  said 
term  therein,  were  thereby  conveyed  and  assigned  to 
Bevgamin    Clarkson  and    his   heirs  in   fee.     Clarkson 
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aftenrspcb  Sed,  haTing  devised  the  prenufles  to  tlie 
Defendants. 

Jnn  Shfhes  (fbrmeiiy  the  widow  of  GmtIdi^)  £ed  on  the 
9th  of  September,  1821,  kaving  the  Plaintifi;  her  dan^ 
ter  bj  a  former  hnsbond,  her  hdresB-at-law,  then  an  in- 
fimt.  The  Plaintiff  attained  twenty-one  jean  of  age  in 
Angost,  1825,  and  intermarried  with  NeeMom^  the  other 
Pbuntiff,  in  January,  1826.  WiWam  Sghe$  died  in 
Angost,  1835. 

In  August,  1836,  the  bill  was  filed  against  the  deviBees 
of  Clarksonf  praying  that  they  might  be  decreed  tocon- 
vey  the  premises  to  the  Phuntifl^  and  to  acoount  for  the 
rents  and  profits,  the  Phuntiff  offering  to  pay  what  might 
be  due  to  the  Defendants  in  respect  of  the  purchase- 
money. 

The  answer  stated,  that  Cowling,  as  the  Defendants 
bdieved,  never  entered  into  any  written  or  binding  con- 
tract for  the  purchase  of  the  premises ;  that  at  his  death 
his  property  was  sworn  to  be  under  the  value  of  40J1, 
and  that  he  was  in  fact  insolvent ;  that  Syhes  entered 
into  an  independent  contract  for  the  purchase,  and  to 
complete  the  same  borrowed  11007.  from  Wade  Brown, 
and  paid  the  residue  out  of  his  own  monies.  The  an- 
swer stated  the  indentures  of  the  24th  and  25th  of  No- 
vember, 1793,  and  that  the  premises  were  thereby  con- 
veyed and  assured  in  the  manner  above  stated  (a).     The 


Title-deed  of 
the  defendent 
ordered  to  be 
prodnoedf 
where  it  con* 
taine d  a  recital 
that  might  af- 
fect him  with 
oonatmctiye 
notice  of  the 
plaintifTi  in- 
terest  in  the  ea- 
Ute. 


(a)  The  Defendants  admitted 
the  poeseesion  of  the  indentures 
of  the  24th  and  25th  of  Novem- 
ber, 1703.  The  Plaintifi  moT«d, 
upon  the  answer,  for  their  pro- 
duction. The  Vice-  Chancellor  of 
£iiyiaff<f  refused  the  motion.  The 
motion  was  afterwards  made  be* 
fore  the  Lord  Chancellor, 


Mr.   C. 

Flaintifis. 


P.  Cooper,    for   the 


Mr.  fFakefiddf  for  the  De- 
fendants. 

Kennedy  ▼.  Oreen  (a)  and 
other  authorities  were  men- 
tioned.     The  statement  in  the 


(a)  6  Sim.  6. 
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aoflwer  of  the  Defendants  said  they  did  not  belieTe  that 
any  interest  in  the  premises  passed  by  the  will  of  Cbto&'Ti^ 
to  Ann  SykeSy  or  that  Ann  Syhes  had  ever  any  interest 
in  them;  and  they  insisted  that  they  were  purchasers  for 
valoable  consideration^  without  notice  of  any  such  in- 
terest, and  as  such  had  been  in  undisturbed  possession 
since  1817. 
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Mn  Wakefield^  Mr.  C.  P.  Cooper^  Mr.  Kenyan  Parker ^ 
and  Mr.  Hodgson^  for  the  Plaintiff. 

The  contract  made  by  CowUng^  for  the  purchase  of 
the  premises  in  question,  being  made  at  a  sale  by  auction, 
must,  at  this  distance  of  time,  be  presumed,  without  evi-* 
dence  of  any  written  contract,  to  haye  been  made  in  a 
manner  which  was  binding  within  the  Statute  of  Frauds. 
The  auctioneer,  for  that  purpose,  is  the  agent  of  both  par- 
ties. Emmereon  v.  HeeU8(a)i  fVfuie  v.  Proctor  {b);  1 
Suffd.  Vend.  ^  Par.  p.  188,  10th  ed.  The  effect  of  the 
contract  was,  therefore,  to  vest  in  Cowling  the  equitable 
interest  in  the  premises.  His  widow  took  the  some  in* 
terest  as  his  devisee.  Supposing  that  the  widow  had 
then  died  intestate, — ^the  Plaintiff  would  have  taken  the 
premises  as  heiress^at-law,  either  subject  to  the  payment 
of  the  purchase-money  in  the  nature  of  a  mortgage,  or 
with  the  right  of  having  the  purchase-money  raised  and 
paid  out  of  the  personal  estate.  The  equitable  interest, 
however,  remained  vested  in  the  widow  at  the  time  of 
her  marriage  with   Syhes.    Nothing  has  since  taken 

nctUJ  was  relied  on  as  shewing  The  Lord  ChanetUw  OTdered 

that  the  purchaser  had  construe-  the  deeds  to  be  produced  (c). 

tive    notice    of    the    Flainti£b'  (a)  2  Taunt.  38. 

title.  (6)  4  Id.  209. 


A,f1^IMN€llf. 


(c)  See  the  report  of  this  ease,  upon  the  motion,  in  Mr.  C.  P. 
Cooper's  Select  Cases,  p.  03.  ■' 
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1842.  place  to  divest  the  widow  and  her  hrirs  of  that  interest: 
it  could  not  pass  without  fine,  the  widow  haying  died  in 
the  lifetime  of  Syhe$,  The  Defendants  ore  bound  bj 
the  recitals  in  the  deed  of  1793,  and  thej  do  not  in  fact, 
by  their  answer,  suggest  that  they  deriye  their  title  in 
any  other  manner.  Gilbert  on  Evidence,  p.  86 ;  Fort  t. 
Clarke  (a).  There  was  no  reason  for  making  Nichohon 
a  party  to  the  deed  of  1817,  except  in  respect  of  his  in- 
terest as  a  trustee  for  Sykes^  and  that  interest  he  acquired 
only  by  means  of  the  previous  conveyance  to  Sykes; 
this  circumstance  shews  that  Clarkson  derived  his  title 
under  the  conveyance  of  1793,  and  from  the  erroneous 
conclusion  of  law  upon  which  that  conveyance  was 
founded;  and  it  also  affects  him  with  notice  of  that 
failure  in  the  title. 

.    Mr.  SharpOf  Mr.  iTo^,  Mr.  Coote,  and  Mr.  Elmdey, 
for  the  Defendants. 

The  prestunption  will  be  in  favour  of  bona  fide  pur* 
chasers,  whose  title  had  been  undisturbed  for  twenty 
years;  and,  therefore,  in  the  absence  of  evidence  that 
Clarkson  had  actually  any  knowledge  of  the  deed  of 
1793,  before  the  completion  of  his  purchase,  or  that  he 
claimed  or  derived  title  under  that  deed,  the  Court 
would  not  presume,  against  him,  that  he  must  necessa- 
rily have  done  so.  If  the  Defendants  are  to  be  bound 
by  the  recital,  it  must  be  by  the  whole  of  that  recital 
The  Pliuntiffs  are  not  at  liberty  to  take  one  part  and 
reject  the  other ;  and  if  the  whole  recital  is  taken,  then 
the  title  of  the  Defendants  appears.  Earl  of  MourOague 
V.  Lord  Preston  (J).  The  purchasers  from  Sykes  cannot, 
after  his  death,  explain  the  recital;  but  several  interpre- 


(a)  1  Russ.  601. 
(6)  18  Vin.  Ab.  p.  163,  tit.  Recital,  pi. 9;  S.  C.  Vent  110. 
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tations  may  be  suggested^  not  inimical  to  the  validity  of 
the  title  of  Syke$.  Braum,  the  vendor,  might  have  can- 
celled the  first  contract  (the  estate  of  Cowling  being  inr 
solvent),  and  might  have  made  a  new  contract  with 
Syhes  ;  1  Sugden,  Ven.  ^  Fkr.  306,  ed.  10th ;  Whittaker  v. 
WhUtaher  (a) ;  or  the  widow  might  have  assigned  the  be- 
nefit of  the  contract  to  Sykes  by  a  letter  to  Brawny  or  any 
other  form  of  memorandum;  or  it  might  have  been  con- 
ditionally assigned,  in  the  event  of  the  marriage  taking 
place;— or,  at  the  utmost,  the  recital  that  ^'  thereupon" 
(i.  e.  the  marriage)  St/kes  became  entitled,  is  only  a  mis- 
take in  fact :  it  is  not  to  be  read  as  *'  thereby.'^  At  least, 
when  the  recital  may  be  consistent  with  the  truth,  the 
contrary  will  not  be  assumed.  Tenny  v.  Janes  {b) ; 
Lewis  V.  Davison  (c).  The  length  of  time  during 
which  the  Plaintiff,  with  a  knowledge  of  her  alleged 
rights,  has  acquiesced  in  the  possession  of  the  Defend- 
ants, deprives  her  of  any  right  to  the  assistance  of  a 
Court  of  equity.  Stochley  v.  Stockley  {d);  Stat  3^4 
fVilL  4,  c.  27,  s.  21. 


18i2. 


Argmmeni. 


Vice-Chancellor  : — 

The  argument  which  has  been  addressed  to  me  in  this 
case,  requires  that  I  should  observe  on  three  points. 
First,  excluding  the  time  that  has  elapsed,  I  am  to  con- 
rider  how  the  case  would  stand  if  the  bill  had  been  filed 
against  Sykes  in  his  lifetime  ?  Secondly, — still  excluding 
the  question  of  time,  what  is  the  position  of  the  Defend- 
ants, supposing  them  to  claim  under  S^kes  ?  Tliirdly, 
how  far  the  time  that  has  elapsed  ought  to  affect  the 
question? 


(a)  4  Bro.  C.  C.  30. 

(b)  10  Bing.  75 ;  S,  C.  3  M. 
&  Scott,  472. 


(c)  4  Mee.  &  Wels.  654. 
id)  1  Ves.  &  Be.  23. 


JudgmenL 
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1842.  N0W9  if  this  were  the  case  of  a  bill  filed  against 

Syhes  in  his  lifetime^  I  should  have,  aa  against  8yke$j 
to  detennine  idmplj  the  eonstniction  of  the  reci« 
tab  contained  in  the  purchase  deed  of  1793.  I  put 
this  point  without  going  into  any  question  of  the 
right  of  the  Plaintiff  to  relief,  if  the  general  case  of  the 
Defendant  is  sustained.  It  has  not  been  argued  be- 
fore me,  that  if  the  property  did  in  point  of  fact  belong 
to  the  wife,  and  the  conyeyance  was  taken  during  the 
coyerture,  that  Syhes  could,  in  that  case,  as  against  his 
wife>  claim  to  be  entitled  to  the  property.  The  argu- 
ment has  been  wholly  directed  to  shew,  that  I  ought 
not,  in  the  circumstances  of  this  case,  to  presume  such 
was  the  state  of  the  title;  at  least,  that  I  ought  not  to 
presume  it  against  the  parties  who  ore  the  Defendants 
upon  this  record. 

[His  Honor  stated  the  purchase-deed  of  1793  (a)]. 

Now,  unless  I  am  to  disregard  the  plain  and  obyious 
meaning  of  language,  it  would  be  impossible,  in  a  case  in 
which  8yke$  was  living,  and  the  Defendant  in  the  cause, 
that  I  could  put  any  other  interpretation  upon  these  re- 
citals than  this : — that  the  property  was  advertised  for 
sale ;  that  on  a  day  fixed  for  the  sale,  CawUng  attended 
and  became  the  highest  bidder  at  such  sale  (which 
clearly  imports  a  sale  by  auction,  if  that  were  material, 
which  I  think  it  is  not) ;  and  that  Cowling,  who  is  so 
stated  to  have  become  the  purchaser,  made  his  will,  and 
devised  the  property  to  Ann^  his  widow,  afterwards  Ann 
Sykes.  It  is  obvious  that  the  meaning  of  this  is,  that 
Ann  Syhesy  as  devisee  of  Cowling j  had  become  the  owner 
of  the  property;  and  when  the  deed  states,  that,  upon 
the  marriage  of  Sykes  with  the  devisee  of  Cowling^  Sykes 

(a)  ^nie,  p.  163. 
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became  entitled  to  the  property,  it  appears  to  me,  that  I 
Bhould  be  spelling  out  a  meaning  against  the  plain  and 
obvious  sense  of  the  language,  if  I  did  not  understand 
the  deed  to  state,  that  in  consequence,  and  by  the  ef- 
fect of,  the  marriage,  Sk/kes  became  entitled  to  the  pro- 
perty. In  point  of  &ct,  the  only  substantial  question 
that  CMi  be  asked  with  respect  to  this  redtal  is,  whether 
Syhes  does  not  intend  to  represent  that  he  was  about  to 
takeaoonTcyance  from  Wiade  jBrotnt,  in  execution  of  the 
contract  for  the  sale  of  the  property  to  Cowling  f  I  am 
clear,  uxx>n  reading  these  recitals,  that  it  is  impossi^ 
ble  to  put  any  other  construction  upon  the  contract  as 
against  8yke$;  and  that  is  the  construction  which  I  must 
put  upon  the  deed,  unless  I  can  find  any  reason  in  the 
altered  situation  of  the  parties,  or  otherwise,  to  regard 
it  difierently.  If,  therefore,  I  were  trying  the  question 
against  Syhes,  I  should  construe  the  deed  as  stating,  that 
by  ihe  effect  of  the  marriage  of  Syhes  with  the  devisee 
of  CowUng,  he  had  become  entitled  to  call  for  a  ccmvey** 
anoe  to  himself  of  the  property  which  CowKng  had  con* 
tracted  to  purchase. 

The  property  having  been  conveyed  to  Syhes,  I  have 
next  to  advert  to  the  question  as  against  the  Clarksons. 
In  1817,  Sghes  conveyed  the  property  to  Clarkson. 

[His  Honor  stated  the  deed  of  the  30th  of  September, 
1817(a)]. 

The  material  recital  here  is,  that,  '^  by  certain  con- 
veyances in  the  law,  the  property  had  been  granted  and 
conveyed  to  the  use  of  WUliam  St/ke»,  and  Lucas  Nichols 
son,  and  their  heirs;  nevertheless,  as  to  the  estate  and 
interest  of  Lucas  Nicholson  and  his  heirs,  in  trust  for 
WHHam  Syhes,  his  heirs  and  assigns  for  ever.''  It  ap- 
pears, therefore,  that  this  property,  the  identity  of  which 


Judgment', 


(o)  Antty  p.  165. 
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NSSSOM 
V, 

Ci.AmK80ir. 
Judgmeni. 


with  the  property  comprised  in  the  deed  of  1793  is  not 
in  dispute,  was,  in  1817,  conyeyed  by  Sykes  to  Clarksan 
IAS  the  purchaser. 

Another  deed,  the  deed  of  1793,  having  come  out  of 
the  possession  of  the  Defendants  who  claim  under  Caw^ 
Knff,  is  then  put  in  evidence.  This  deed  conveys  the 
identical  property  to  Sj/kes.  The  property  which  the 
Defendants  had  purchased,  is  the  property  comprised  in 
the  deed  of  1793;  which,  by  that  deed,  was  conveyed 
to  Sykes.  SykeSy  in  the  deed  of  1793,  recites  the  title  I 
have  mentioned ;  and  as  these  parties  claim  under  Sykes, 
it  is  impossible,  unless  Syhes  had  a  different  title  to  the 
property  from  that  acquired  by  the  deed  of  1793,  that 
the  recitals  of  the  deed  of  1793  should  not  be  evidence 
(I  will  not  say  conclusive)  agunst  Clarkson  the  pur- 
chaser. On  the  plainest  principles  of  law,  the  recitals 
contained  in  that  purchase  deed  of  1793  must  be  evidence 
against  all  parties  to  whom  S^kes  may  have  conveyed 
the  property  he  has  thus  purchased ;  and  he  does,  in 
1817,  convey  the  property  to  Clarksan.  I  do  not  say 
that  that  conveyance  is  necessarily  conclusive.  I  am 
very  far  from  saying  it  is  so ;  and  if  this  case  were  one 
in  which  the  Plaintiffs  hod  stated  the  general  case 
against  the  Defendants,  and  upon  coming  into  Court 
for  the  first  time,  had  surprised  them  by  the  production 
of  this  deed,  the  bare  possibility,  that  there  might  have 
been  some  intermediate  or  collateral  title,  might  have 
entitled  the  parties  to  an  inquiry,  with  the  view  of  shew- 
ing what  the  title  of  Sykes  really  was.  All  I  am  stating 
now  against  the  Defendants  is  this,  that  prim&  facie  I 
must  presume  the  title  that  Sykes  conveyed  in  1817,  was 
the  same  title  which  he  took  in  1793 ;  I  must  presume 
it,  unless  some  reason  can  be  given  to  me  for  shewing 
why  I  ought  not  to  act  on  that  presumption.  But  the 
Defendants  have  had  the  opportunity  of  bringing  for- 
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ward,  if  they  were  able,  a  caae  to  shew  that  such  pre- 
sumption is  not  well  founded,  and  knowing  what  their 
own  title  is  they  have  not  done  so.  I  do  not  look  into 
the  answer  for  the  purpose  of  giving  the  Plaintiff  the 
benefit  of  any  evidence  to  support  and  make  out  his 
case;  I  take  the  Plaintiff's  case  to  be  made  out  by  the 
presumption  I  have  already  adverted  to,  and  I  refer  to 
the  answer  for  the  purpose  of  seeing  whether  a  case  is 
there  suggested  which  I  ought  to  inquire  into  further, 
before  I  give  the  Plaintiff  the  benefit  of  that  presump- 
tion which  I  think  is  nused  in  his  favour  by  the  produc- 
tion of  the  deed. 
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The  Plaintiff,  however,  in  strictness  is  entitled  to  have 
his  case  put  higher.  The  deed  of  1817,  although  it  re- 
cites generally  a  title  in  Syhesy  expressly  refers  to  the 
conveyance  under  which  Sykes  became  entitled;  and 
that  is  stated  to  be  a  conveyance  by  which  the  property 
was  conveyed  to  the  use  of  8yke$  and  Nicholsony — to 
NichoUon  as  a  trustee  for  Sykes:  and  the  mention  of 
NichoUon  in  the  deed  of  1817  is  material,  because  it 
identifies  the  deed  thus  referred  to  with  the  deed  under 
which  Syhes  took  the  conveyance  in  1793.  And  the 
rule  of  law  I  take  to  be  perfectly  clear,  that  wherever 
you  find  one  deed  referred  to  by  another,  the  person  who 
claims  under  the  deed  referred  to  is  bound,  at  his  peril, 
to  ascertwi  the  contents  of  that  deed.  I  believe  the  rule 
of  this  Court  to  be  in  accordance  with  what  Sir  John 
Leach  said  in  the  case  of  Jackson  v.  Rowe  (a),  that  every 
purchaser  is  presumed  to  have  investigated  and  known 
his  vendor's  title ;  and  if  nothing  more  were  proved  in 
this  case  than  the  mere  fact  that  the  purchaser  took  a 
conveyance  in  1817,  and  upon  inspecting  the  title  which 
was  assumed  to  be  conveyed  to  him,  it  appeared  that  it 
was  one  which  in  truth  gave  no  title  to  the  vendor,  the 
Court  would  consider  the  onus  thrown  on  the  purchaser 

(a)  2  Sim.  &  St.  47,5. 
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to  shew  why  he  had  not  mquired  into  that  title  with  s 
view  to  hifl  protectioiL  It  appears  to  me  indispensably 
neoessaiy  that  such  should  be  the  law  of  this  Court»  for 
otherwise  a  purchaser  might  take  a  title,  shutting  his 
eyes  to  a  defect  in  it,  and  then,  on  the  ground  of  the 
absence  of  actual  knowledge,  require  this  Court  to  pro- 
nounce a  judgment  in  his  favour  agunst  the  right  of  the 
party  justly  entitled  to  the  estate,  when  nothing  but 
wilful  blindness  or  culpable  n^ligence  could  have  pre- 
vented him  from  knowing  the  real  state  of  the  title. 

In  this  case,  however  hard  it  may  be  on  the  parties 
who  may  have  innocently  pidd  their  money  for  the  es- 
tate, it  is  impossible,  looking  at  the  case  upon  the  answer, 
which  does  not  suggest  any  other  tide  in  Sykes  than  that 
which  appears  upon  the  deed  coming  out  of  the  posses- 
sion of  the  Defendants, — it  is  impossible,  if  I  am  to  affect 
them  with  notice  of  what  their  professional  adviser 
knew,  or  must  be  presumed  to  have  known,  that  I  can 
suppose  the  real  state  of  the  title  to  have  been  unknown 
to  them. 

I  must  therefore,  as  against  Syhes^  have  construed  the 
deed  in  the  way  I  have  mentioned ;  and  I  must  presume 
the  Defendants  to  have  had  notice  of  the  actual  state  of 
Sykaf  titie,  and  to  have  purchased  under  that  titie.  I 
must  deal  with  the  case,  as  against  them,  as  I  should 
have  dealt  with  it  against  Syhes,  unless  tiie  length  of  time 
is  to  make  any  difference. 

Witii  regard  to  the  lapse  of  time ; — there  was  a  conti- 
nuing coverture  from  the  time  of  the  purchase  in  1793, 
until  the  death  of  Mrs.  Syhes.  The  titie  then  descended 
on  the  female  Plaintiff;  this  happened  during  her  in- 
fancy, and  it  was  not  until  August,  in  the  year  1825, 
tiiat  she  attidned  her  age  of  twenty-one  years.  This  is 
the  earliest  moment  from  which  I  can  reckon  the  time 
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There  was  then  a  period  of  five  months  before  her  mar*  1042. 
riage,  during  which  there  was  no  disability.  Taking, 
however,  the  whole  period  of  ten  yeurs  and  a  half  before 
the  bill  was  filed,  which  is  the  utmost  time  that,  in  fact, 
elapsed,  it  is  clear  that  it  constitutes  no  bar  to  the  claim;  •^•"V«»«'' 
and  being  no  bar,  it  clearly  is  not  a  case  in  which  this 
Court  can  raise  a  presumption  to  destroy  the  tide  of  the 
Plaintiff.  The  question  therefore  comes  to  this,  whether 
there  has  been  such  delay  in  asserting  the  titie,  that  the 
Court  should  presume  in  favour  of  the  Defendants,  that 
which  it  would  not  presume  in  favour  of  Syhes.  The 
great  difficulty  in  the  Defendants'  way  is  this ; — that  I 
could  not  in  any  possible  view  of  the  case  raise  a  pre- 
sumption in  their  favour,  which  would  not,  according  to 
the  way  that  I  have  read  the  deed,  be  contradicted  by 
the  words  of  the  deed.  If  the  words  were  equivocal,  or 
ambiguous,  or  doubtful,  and  if  a  case  were  suggested  in 
the  answer  as  to  the  existence  of  any  other  title,  I  might 
possibly,  in  the  circumstance  of  great  delay,  have  raised 
a  presumption  in  favour  of  tiie  Defendants ;  but  I  can- 
not raise  a  presumption  in  the  Defendants'  favour  against 
what  I  think  is  the  plidn  and  obvious  meaning  of  the 
language  of  the  recitals. 

If  these  parties  bought  the  estate  on  the  supposition 
that  they  were  purchasing  an  estate  free  from  defect  of 
titie,  they  have  great  reason  to  complain  of  those  who 
advised  them ;  but  I  am  satisfied  I  cannot,  consistently 
with  the  rules  on  which  Courts  of  justice  proceed,  do 
otherwise  than  make  a  decree  in  the  Plaintiff's  favour; 
and  I  must  make  the  decree  with  costs,  for  when  the 
claim  was  once  asserted,  the  parties  were  bound,  at  their 
peril,  to  see  if  they  had  any  ground  for  resisting  it: 
having  in  their  possesion  this  deed  of  1793,  and  having 
no  ground  for  suggesting  any  intermediate  or  other  title 
in  SyheSf  under  which  the  Defendants  could  derive  a  titie 
different  from  that  contcuned  in  the  deed  of  1793,  it  ap- 
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JM2.^  pears  to  me  they  must  have  contested  this  only  for  the 
chance  of  anything  that  might  arise  in  their  favour,  and 
not  because  they  have  been  advised,  they  could  remst  it 
successfully,  if  the  truth  of  the  case  were  disclosed 


Dt€r9§.  Thh  Conrt  doth  declare  the  PUintifl^  Martha  Duneam  Neetamf 

entitled  to  the  fee-simple  and  inheritance  of  the  hereditament  called 
the  Jngel  Inn  8tc^  in  &c.,  as  the  heiress-at-law  of  jfnn  Sjfkes;  and 
the  Plaintiffs,  by  their  bill,  offering  and  undertaking  to  make  good 
any  residue  of  the  purchase-money  contracted  to  be  paid  by  Jokm 
CowBng,  in  &c^  for  the  purchase  of  the  said  estate,  as  in  &c^  after 
taking  the  accounts  hereinafter  directed,  it  is  ordered,  that  it  be  re- 
ferred to  the  Master  to  take  an  account  of  the  purchase-money  so 
contmcted  to  be  paid  for  the  hereditaments  in  question  in  this  cause, 
and  for  interest  thereon,  at  4/.  per  cent,  per  annum,  since  the  9t)i  day 
of  September,  1821;  and  &c.  take  an  account  of  what,  if  any  thing, 
has  been  expended  by  H'illiam  Sykes  and  Betyamm  Clarkson  in  &c., 
or  by  the  Defendants,  or  any  of  them,  for  necessary  repairs  and  last- 
ing improvements  on  the  said  estates,  and  &c  compute  interest  at  4A 
per  cent,  per  annum  on  what  &c.  so  laid  out,  and  &c.  the  amount  of 
such  last-mentioned  principal  and  interest  be  added  to  the  amount  of 
purchase-money  and  interest;  and  &c.  take  an  account  of  the  rents 
and  profits  received  by  the  said  Benjamin  Clarkton  in  his  lifetime, 
and  by  the  said  Defendants,  or  any  or  either  of  them,  on  account  of 
the  said  estate,  since  the  said  9th  day  of  September,  1821,  or  which, 
without  his  or  their  wilful  default,  might  have  been  so  received ;  and 
in  case  it  shall  appear  that  the  Defendants,  or  any  or  either  of  them» 
have,  or  has  been  in  possession  of  the  said  estate,  or  any  part  thereof 
during  any  time  or  times  since  the  said  9th  day  of  September,  1821, 
then  &c.  fix  an  occupation  rent  or  rents  &c.,  take  an  account  thereof, 
and  include  the  same  in  the  said  account  of  the  rents  and  profits. 
[Direction  to  tax  the  Plaintiffs  their  costs  of  this  suit :  set  off*  monies 
found  due  on  account  of  rents  and  profits,  and  the  said  costs,  against 
the  sum  found  due  on  account  of  purchase-money  and  interest,  and 
repairs  and  improvements,  and  interest.    Master  to  certify  to  whom 
the  balance  is  due,  and  upon  payment  by  the  Plaintiffs  to  the 
Defendants  of  the  sum,  if  any,  found  due  to  them  on  the  balance,  or 
in  case  the  balance  is  owing  to  the  Plaintiffs,  then  the  Defendants  to 
reconvey  the  said  estate  free  of  incumbrances,  by  the  said  Benjamin 
Clarkson,  or  by  any  claiming  by,  from,  or  under  him  or  them,  to 
the  Plaintiff,  Martha  Duncan  Neesom,  or  as  she  shall  direct,  and 
deliver  over  to  her  all  deeds,  papers,  and  writings  in  their  custody  or 
power  relating  thereto.    If  any  balance  is  owing  to  the  Plaintifls, 
the  Defendants  to  pay  the  same].    Usual  directions 
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CHRISTIAN  V.  FIELD.  ^SUdt^' 

T  December, 

HE  Plidntiff  instituted  a  creditors'  suit — Christian  The  Plaintiff  in 

V.  Chambers^  sigainBt  the  executrix  and  devisees  of  the  g,^[^  att^^  de- 
debtor,  and  a  decree  was  made  for  the  sale  of  the  real  es-  2**  ^*^f  ^\^ 

ine  real  escate, 

tateofthe  testator  for  the  payment  of  his  debts.  TheDe-  maytostaina 

fendant  Field  had  been  the  solicitor  of  the  testator,  and  was  tion  against  a 

the  solicitor  of  the  executrix  in  the  cause;  and  he  claimed  a  ^^^i^^^df  ^ 

lien  on  the  title-deeds  of  the  real  estate  of  the  testator,  *?  ■  ^]«V"  *>>« 

title-deeds. 

which  were  in  his  possession:  these  deeds  or  muniments  j^  solicitor 
were  of  three  classes,  and  liable,  as  was  alleged^  to  three  ^^  executrix 
several  claims.  First,  copies  of  court  rolls,  deposited  with  paying  a  sum  of 
the  Defendant,  by  the  testator,  as  a  security  for  costs,  of  oneration  of  an 
which  no  bill  had  then  been  delivered,  but  in  respect  ^^  ^"^ 
of  which  the  Defendant  alleered,  by  his  answer,  that  testator's  es- 

°  ^  ,  tate,  does  not, 

74/.  was  at  that  time  due.     Secondly,  certain  deeds  as  against  cre- 
which  were,  at  the  death  of  the  testator,  in  the  hands  of  testator,  neces- 
a  certificated  conveyancer,  whose  claim,  amounting  to  JJJ^o^^e  ^ 
SL  Ss,,  the  Defendant  Field  had  paid,  and  to  whom  a  transaction 
receipt  for  the  deeds  had  been  given  in  the  name  of  the  a  Uen  upon  the 
executrix, — Field  affixing  his  name  as  a  witness.    And,  ^^tle-deeds 
thirdly,  certain  other  deeds  relating  to  property,  an  ad-  *°^*5*i^™ 
verse  claim  to  which  had  been  set  up,  after  the  testa-  paid, 
tor's  death,  by  strangers, — and  had  been  compromised    J^  **^^ 
for  a  small  sum  of  money,  5L  of  which  was  paid  by  the  having  paid  a 

x^  /»     1  t  "111  1  snm  which  was 

Defendant  Field,  who  prepared  the  release  executed  on  due  to  a  third 
that  occasion.  V^:^^ 

deeds  belonging 
to  the  testator's 

The  present  bill  was  filed  (as  supplemental  to  the  estate  for  the 

amount,  gave  a 
receipt  for  the 
deeds  in  the  name  of  the  executrix,  and,  as  her 'solicitor,  carried  into  the  Master's  oiBoe 
her  examination,  in  which  the  sum  he  had  so  paid  was  stated  to  have  been  paid  by  the  exe- 
catrix,  and  was  allowed  accordingly  *. — Held,  that  the  solicitor  must,  in  such  circumstances, 
be  presumed  to  have  made  the  payment  on  the  behalf  and  on  the  personal  security  of  his 
client ;  and  that  he  could  not  claim  a  lien  upon  the  deeds  for  the  amount. 

VOL.  n.  .  N  H.  W. 
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suit  of  Chrktiam  y.  Chamben)  igamrt  Fidd  and  tlie  De- 
'fendants  in  the  original  suit;  aUeging  tliat  die  aale 
directed  by  the  Court  coold  not  proceed,  owing  to  die 
detention  of  the  thI&deedB  by  the  Ddenduit,  and  jmy- 
ing  that  FiM  nught  be  decreed  to  deii?er  np  the  deeds, 
or,  if  it  flhoold  appear  fhat  he  had  anj  fien  thereon,  to 
dehver  them  np  npon  payment  of  what  might  be  foond 
dne  tohim  in  respect  ofsodi  lien. 

Hie  Defendant,  by  his  answer,  chmned  a  lien  on  the 
several  gronnds  aboye  stated  npon  the  different  dasses 
of  instmments. 

It  appeared  that  the  solidtors  of  the  Plaintiff  had 
repeatedly  applied  ibr  an  account  of  the  Defendant's 
demand,  bnt  had  been  nnable  to  obtain  a  statement 
from  him  either  of  the  deeds  what  he  held  or  the 
amount  of  his  claim :  that  an  attempt  had  been  made  to 
examine  him  upon  interrogatories  before  the  Master, 
but  that  the  Defendant  had  objected  to  such  examina- 
tion, and  his  objection  had  been  allowed.  The  Defend- 
ant, however,  had  offered  to  prepare  and  deliver  an 
abstract  of  the  property  comprised  in  the  deeds  in  his 
possesnon  at  the  Plaintiff's  expense.  It  diso  appeared 
that  the  executrix,  in  her  discharge  sworn  in  taking  the 
account  before  the  Master,  and  carried  in  by  the  De- 
fendant Fieldf  as  her  solicitor  in  the  suit,  {Christian  v. 
Chambers)^  had  taken  credit  for  the  sums  in  respect  of 
which  the  two  latter  claims  of  lien  were  made,  as  hav- 
ing been  actually  pidd  by  her,  as  executrix,  on  account 
of  the  estate ;  and  such  payments  were  allowed  to  her 
in  that  account 


Atpmei^.         Mr.  Sharpe  and  Mr.  Frands  Azy&y,  for  the  PLiintiff. 
The  second  and  third  claims  of  lien  cannot  be  sus- 
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tfumd;  for  the  estate  has  been  akeadj  charged  with 
these  sums  by  the  execatrix,  with  the  oognizaiice  of 
the  Defeodaat  in  a  proceeding  in  which  he  acted  on  her 
bduilf.  The  first  claim — ^the  alleged  lien  on  the  copies 
(^  court  toUb,  if  it  be  admitted  to  anj  extent — ^mnst  be 
eonfined  to  the  costs  actually  due  by  the  testator  at  the 
tkne  of  making  the  deposit:  Jbncf  v.  7Vt/!p(a) ;  JBolSs 
V.  Ckaridge  (6) ;  Furhng  y.  Howard  (c).  And  it  has 
been  even  saidj  that  an  equitable  mortgage  to  a  solicitor 
would  not  coyer  bills  of  costs  not  deliyered  when  the 
equitable  mortgage  was  made  (</)•  The  costs  of  the 
snil^  occasioned  by  the  unreasonable  refusal  of  the  De- 
fendant to  ^ye  up  the  documents  or  render  any  account, 
should  be  borne  by  him,  and  ought  not  to  be  treated  as 
the  ordinary  costs  of  a  suit  for  redemption. 

Mr.  Walker  and  Mr.  E.  Montagu^  for  the  Defendant. 

The  PlaintiiF  has  no  title  to  sustain  this  suit ;  for  tlie 
DefaMknt  is  accountable  only  to  the  executrix,  who  re- 
presents the  estate.  There  is  no  allegation  which  can 
support  this  bill  by  a  creditor  against  a  debtor  of  the 
testator;  and  the  objection  is  not  r^noyed  by  the  at- 
tempt to  make  the  present  suit  supplemental  to  the  suit  of 
Chriitian  y.  Chambers.  The  Defendant  was  not  a  party 
to  that  suit:  he  does  not  admit  that  the  Plaintiff  is  a 


179 


1842. 


Argumeni, 


(a)  Jac.  322. 
(6)  4  Taunt.  807. 

(c)  2  Sch.  &  Lef.  115. 

(d)  Ex  parte  Bovill,  In  r» 
EoatUj  Auguity  1826;  2  Mont. 
&  Ayr.  382,  n.  (a).  The  case 
does  not,  however,  appear,  on 
examination  of  the  book  of  the 
aeeretary  of  bankrupts,  (No.  173, 
1826,  p.  388),  to  be  an  authority 
for  the  proposition  stated  in  the 
report.  The  mortgage  was  made 
on  the  drd  of  February,  1819|  and 


recited  that  200^.  and  upwards 
was  then  due  to  the  solicitor  for 
costs.  On  the  1 9th  of  April,  1819, 
tlie  solicitor  delivered  his  bill  of 
costs,  amounting  to  332^  1  It.  3d 
The  <H^er  on  the  petition  declared 
him  entitled  to  the  benefit  of  the 
security  for  the  sum  of  200/., 
"  being  the  amount  of  costs  in- 
curred at  the  date  of  the  inden- 
ture of  mortgage." — ^Mr.  iZot e,for 
the  petitioner. — ^Mr.  PhilUmore, 
for  the  assignees. 
2 
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creditor  of  tlie  testator;  and  he  baa  had  no  ofqiortanity 
ofdispating  the  allied  debt  of  the  HaintiC  Hie  suit 
ofCkristian  t.  Chambers  is  res  inter  a£o6  acta:  the  De- 
fendant in  this  cause  is  ndther  bound  by  any  thing 
which  was  done  in  that  suit,  nor  is  it  eridenoe  against 
hiuL  The  objection  is  not  one  of  mere  form;  for  the 
Defendant  may  be  seriously  prejudiced  by  haying  to 
contend  with  a  stranger,  and  not  with  his  own  client. 
If  sued  by  the  executrix,  the  Defendant  would  simply 
shew  that  the  executrix  was  indebted  to  him,  and,  as 
against  her,  he  would  be  entitled  to  hold  the  deeds  until 
he  was  paid ;  but  the  Plaintiff,  by  the  present  form  of 
suit,  seeks  to  recover  the  property,  discharged  from  the 
liabilities  of  the  executoix. 


If  this  form  of  suit  can  be  sustained,  the  Defendant 
must  be  protected  by  being  allowed  the  same  benefit 
of  lien  as  he  would  have  had  if  the  executrix  herself  was 
Plaintiff;  all  the  right  which  she  could  confer,  the  De- 
fendant has  acquired.  With  respect  to  the  costs  due 
at  the  time  of  the  deposit  by  the  testator,  the  lien  is 
clear:  WilUams  v.  Piggott{a)i  Warburton  Y.£dffe(b)* 
And  the  lien  claimed  on  the  other  deeds  is,  in  respect 
of  actual  payments  made  by.  the  Defendant,  whereby 
the  property  was  relieved  from  the  claims  of  other  per- 
sons; and,  as  to  the  second  class  of  documents,  the  De- 
fendant discharged  an  unquestionable  lien,  and  he  is 
entitled  to  stand  in  the  place  of  the  party  thus  pdd  off: 
Glaholm  v.  Houmtree  (c).  The  Defendant,  as  a  mort- 
gagee, was  not  boimd  to  disclose  his  securities  before 
payment :  Browne  v.  Lockhari  (d).  The  application  for 
the  particulars  of  clum  were  not  accompanied  by  any 
offer  to  pay  what  was  due  to  the  Defendants ;  and  there 


(a)  Jae.  508. 
lb)  9  Sim.  508. 


(c)  6  Ad.  &  £U.  710,  716. 

(d)  10  Sim.  421. 
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is  no  ground,  if  any  decree  is  made,  for  dealing  with  the 
case  as  to  costs  otherwise  than  as  a  common  bill  for  re- 
demption. 

Mr.  Kenyan  Parker  and  Mr.  StirUanj  for  the  other     Jr^ummti. 
Defendants. 

Mr.  Sharpe,  in  reply. 

If  a  lien  can  be  acquired  by  the  solicitor  of  the  exe- 
cutrix against  creditors  of  the  testator,  it  may,  in  the 
same  manner,  and  on  the  same  principle,  be  acquired  in 
this  suit  by  the  solicitor  of  the  Defendant,  so  as  to  ren- 
der a  third  suit  necessary,  and  then  by  the  solictor  of 
the  Defendant  in  that  suit,  and  so  on  ad  infinitum. 


Vice-chancellor  : — 

The  Plaintiff,  having  instituted  a  suit  on  behalf  of  judgmtni, 
himself  and  all  the  other  creditors  of  the  testator,  in 
which  he  obtained  a  decree  for  the  sale  of  the  real 
estate,  has  filed  this  bill,  in  order  to  carry  out  the  sale 
so  directed,  by  recovering  the  title-deeds  in  the  posses- 
sion of  the  present  Defendant,  treating  it  as  supplemental 
to  the  former  suit.  The  first  objection  which  has  been 
uiged  on  behalf  of  the  Defendant  is,  that  it  neither  ap- 
pears upon  the  bill,  nor  is  admitted  or  proved  in  this 
cause, — called  the  supplemental  cause, — that  the  Plain- 
tiff is  either  a  creditor  or  otherwise  interested  in  the 
estate  of  the  testator;  and  it  is  said  that  the  Defendant 
Field  not  being  a  party  to  the  other  suit,  in  which  the 
debt  of  the  Plaintiff  is  established,  that  suit,  as  regards 
Fieldy  is  res  inter  alios  acta^  and  the  decree  inoperative 
agunst  the  Defendant.  The  rule  of  law,  that  res 
inter  alios  acta  non  nocet,  no  doubt  applies  to  pro- 
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teet  tibe  rigbtd  of  ft  party  ftom  being  prejudiced  by  a 
deoiBioii  in  another  caufie>  in  which  he  has  had  no  op^ 
portunity  of  defending  ^them ;  but  it  has  no  application 
to  a  case  of  this  kind,  where  the  proceeding,  the  effect 
of  which  is  objected  to,  was  properly  constituted  to  de- 
termine the  question  then  in  contest,  and  where  that 
question  was  determined  between  the  only  parties  com- 
petent to  contest  it,  namely,  the  creditors  and  the  exe- 
cutrix. The  result  of  that  suit,  by  establishing  claims 
upon  the  estate,  may,  if  the  estate  is  insuffident,  affect 
the  interest  of  the  other  creditors;  but  this  effect  must 
always  attend  a  judgment  reooi^red  against  a  debtor, 
whose  property  is  insufficient  for  the  payment  of  his 
debts.  And  it  would  be  not  more  unreasonable  for  the 
other  creditors  of  a  person  in  such  dircumstances  to 
object  to  the  operation  of  a  judgment  against  their 
debtor,  as  being  res  inter  alios  acta,  than  it  is  for  the 
Defendant  to  make  the  same  objection  in  this  case. 
The  first  suit  has  not,  however,  even  the  consequential 
effect  I  have  adverted  to  upon  the  mterests  of  the  De- 
fendant in  this  suit;  for  the  question  now  is,  what  um 
the  rights  of  the  Defendant  as  mortgagee  of  property 
belonging  to  tiie  estate  of  the  testator,  and  it  is  imim- 
portant  to  him  whether  he  lias  to  litigate  iSbat  question 
with  tiie  executrix,  as  executrix,  or  with  any  estar 
blished  Creditor  xxr  chumant  on  iSie  estate.  The  De- 
fewknt  may  justly  contend,  that  he  is  not  liable^ 
in  req>ect  of  the  docmnents  in  question,  to  the  suit 
of  any  person  who  is  not  interested  in  the  estate  of 
the  testator;  but,  if  a  party  has  estal^shed  his  interest 
in  the  docnments  against  those  who  represent  ti»at 
estate,  it  cannot  be  denied  tliat  he  is  entitled  to  enforce 
or  give  effect  to  the  title  or  interest  he  has  so  established 
against  any  party  in  possession  of  the  documents. 
Take,  for  example,  the  case  of  one  who  has  obtained 
a  decree  for  the  specific  peribmatioe  of  a  oofitnict  fyt 
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ibB  porohiBe  of  sq  eelbate,  and  afterwards  finds  the  title^  }a«2^ 
deeds  of  the  estate  in  die  possession  of  a  third  partj 
claiming  a  lien  upon  them:  in  such  a  case  the  interest 
whifih  the  pnrchaser  has  acquired  under  the  decree 
would  be  a  suffieient  foundaticm  upon  which  to  demand, 
and,  if  neoessarj,  to  sne  for  the  neoovery  of  the  deeds, 
although  the  suit  for  qiecific  perfimnanG^  as  against  the 
holder  of  the  deeds,  mig^  be  res  inter  alios  acta:  his 
Uen  or  daim  migfat  not  be  aSected;  but  the  purdiaser 
would  be  en^ed,  as  against  him,  to  enforce  aU  such 
rights  as  the  yendor  could  giye»  and  had  in  fact  given 
him. 

The  PkintiC  in  this  oase,  has  ot^ained  a  decrees  in 
a  suit  against  nil  pr^ier  parties,  for  the  aale  of  the 
estate;  and  that  decree  is  not  impeached.  He  has 
thei^y  acquiied  «  sufficient  ijaterest  enablii^  him  to 
sustain  a  suit,  finr  the  purpose  of  givii^  effect  to  and 
obtaining  the  benefit  q[  ibo  decreis,  and  that  is  all 
which  he  now  contends  for.  The  question,  theo^  is, 
what  is  the  extmt  ^  the  lien  to  which  the  Defendant 
J&Zi;  is  entitled? 

The  deposit  of  the  copies  of  the  court  rolls  has  been 
proved  by  the  Defendant  to  have  been  made  to  secure 
the  payment  of  his  costs,  and  he  is,  therefore,  entitled 
to  hold  them  as  a  security  for  the  costs  due  at  the  tame 
of  the  dq)osit. 

[His  Honor  stated  the  circumstances  under  winch 
the  claims  of  lien  were  made  by  the  Defendant  Field  on 
the  second  and  third  classes  of  deeds  (a).] 

It  has  been  innsted,  with  regard  to  the  second  dl 
these  cbdms,  that,  inasmuch  as  the  ccmveyancer,  m 

(a)  St^ra,  p.  177. 
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whose  possession  the  deeds  were,  had  a  lien  upon  them 
as  against  the  estate  of  the  testator,  the  same  lien  was, 
on  the  payment  bj  Field,  transferred  to  him.  This  is 
by  no  means  a  necessary  consequence  of  that  payment ; 
and  there  are  several  reasons  which  prevent  it  having 
that  effect  in  this  case.  In  the  first  place,  the  deeds  are 
delivered  up  to  the  executrix,  and  not  to  Field;  and 
then  the  executrix,  in  her  examination  on  oath,  in  which 
Field  acts  as  her  solicitor,  states  the  payment  to  have 
been  made  by  her,  and  the  amount  is  allowed  in  her 
accounts  accordingly.  It  would  be  impossible  to  treat 
the  Defendant  Field  as  a  creditor  of  the  estate  for  the 
same  sum,  without  taking  some  steps  to  relieve  the 
estate  from  the  former  payment.  But  the  presumption 
rather  is,  that  the  first  chaige  by  the  executrix  is  ac- 
curately made:  nothing  is  more  common  than  for  a 
solicitor  to  advance  money  on  the  personal  security  of 
his  client  in  cases  of  this  nature.  I  am  of  opinion,  that  I 
ought  to  treat  it  as  the  payment  of  the  executrix  by  the 
hand  oi Field,  her  solicitor;  and  that  the  solicitor  has, 
therefore,  no  lien  on  the  estate  of  the  testator  for  that 
sum. 


The  third  daim  of  the  sum  paid  by  Field  in  respect 
of  the  compromise  of  an  adverse  claim  to  part  of  the 
property  of  the  testator,  is  even  more  clearly  untenable 
than  that  which  was  last  adverted  to.  The  adverse  claim- 
ants had  no  lien  on  the  property,  nor  could  Field  acquire 
any  such  lien  by  the  payment  of  the  whole  or  any  part 
of  the  price  for  which  their  claims  were  extinguished. 


The  only  question  which  remains  is  that  of  the  costs  of 
this  suit.  The  Plaintiff,  by  his  bill,  whoUy  denies  the 
daim  of  the  Defendant  to  a  lien  upon  any  document  for 
any  purpose  whatever,  and  this  justified  the  Defendant 
in  carrying  the  suit  to  a  hearing ;  for,  to  some  extent,  he 
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had  a  lien.  I  think,  therefore,  the  Plaintiffs  are  not  enti- 
tled to  costs  against  Fte/lj.  On  the  other  hand,  the  claim  of 
the  Defendant  goes  much  beyond  what  he  was  entitled 
ta  Nor  can  I  overlook  the  fact,  that  part  of  his  claim 
is  in  direct  contradiction  to  a  case  which,  under  his 
conduct  as  solicitor,  Mrs.  Chambers  made  and  verified 
bj  her  oath.  I  also  repeat, — what  I  have  before  stated 
and  acted  upon, — that,  in  deciding  upon  questions  of 
costs,  not  depending  exclusively  upon  regularity  of  prac- 
tice in  the  strict  sense  of  the  word,  I  shall  always  con- 
sider myself  bound  to  see  whether  the  parties,  by  rea- 
sonable care,  might  not  have  avoided  the  necessity  for 
litigation  (a). 
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[His  Honor,  adverting  to  the  evidence  of  applications 
by  the  solicitors  of  the  Plaintiff  for  the  amount  of  the  lien 
claimed  before  the  institution  of  the  suit,  said  that  no 
satisfactory  reason  had  been  given  by  the  Defendant 
for  disr^arding  these  applications.  No  costs  of  the  suit 
should  be  ^ven  to  Field.  The  decree  to  be,  that  Field 
should  deliver  up  the  deeds  on  payment  of  the  other 
costs  (exclusive  of  the  sums  disallowed),  without  preju- 
dice to  any  right  of  tiie  Plaintiff  and  the  otiier  Defend- 
ants to  retain  their  costs  of  the  suit  out  of  the  estate, 
or  receive  them  in  the  other  suit.] 


(a)  MiOinifton  v.  Fox,  3  Myl.  &  Cr.  352 ;  Colhum  y.  Simms,  infra. 
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BOWLATT  9.  CATTELK 

^••i»fart#  There    wcfe   three    Defendaiite.     The  bill    w« 

vflrt^rfraM*  •nifndcdlj  bj  ttdkii^  oat  the  mmae  of  ooe  of  them. 

^^JJ^^'JJ^  AAerwaidi^  ooe  of  the  iwiMiiiiiig  DefendntB  gKTe 

trfy^tiu'*^  notieeof  motkntodiniinfir  waot  of  pfoeeciitiao,aiid 

^•Ttibe  btitded  the  BoCiee  in  the  enae.  mDm«  an  the  throe 


fftrrr  Vtftmi     Ddfeodflaitfli    The  FUbatiff  £d  not  appear^  and  the 
Older  was  made  opoo  aflUsrift  of  aerriee. 


Mr*  Temple  moved  to  diadiarge  the  oider,  vith  ODBtSy 
aa  irregnlar, — being  obtained  in  a  suit  erroneoiidy  inti- 
toled:  West  r.  Smiih  (a). 

Blr*  Sharpef  contra^  and)  the  only  ^ueaiion  waa^  whe* 
titer  tibeorderwaa  obtained  in  the  can8e» or  not?  There 
waa  no  irreguhorty  or  inoonTemenoe  in  the  ciicum- 
aiance,  that  a  non-ezieting  Defendant  waa  named:  dl 
the  actual  partiea  were  named,  and  Ae  notice  and  order 
were  not  the  leaa  opeiBuve  aa  to  them.  "iS  fte  order  waa 
not  made  in  the  canae,  it  waa  a  nidlity,  and  the  Plaintiff 
had  no  gnmnd  to  moYe  to  £adiaige  it:  BdUu  y.  Dam- 
•(m{b):  Boddjf  Y.  Kent  {c). 


The  Vice-chancellor  diachaiged  the  order  with 
coata. 

(a)  3  Bear.  306.  458,  n. 

{b)  2 Dick.  738 ;S.C.2  Anstr.        (e)  1  Mer.  361. 
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GOLDSMID  n.  GOLDSMID.  ethandietk 

1  HE  act  1  Geo.  4,  c,  42,  intituled,  **  An  Act  to  au-  Tnutees  of  » 
thorize  a  composition  for  the  debt  remaimng  due  to  his  p^^er  uTap^^ 


Majesty  from  the  late  Abraham  Goldsmid,  merchant,  and  ^^^<^,1^  ^^ 
his  surviving  partners,**  recited  that,  at  the  deadi  of  "!?1^'7^*'** 
Abraham  Goldsmid,  a  sum  of  466,700/.  was  due  to  his  power  m  the 
Majesty  from  the  co-partnership,  and  recited  also  a  deed  j^^,^  i^poiat. 
of  inspectorship  confirmed  by  a  former  act,  (52  Gea  3,  ^J^^^^  ^ 
C  75),  whereby  Thomas  Bainbridffe,  Alexander  Baring^  whom  A.,  one 
William  Joseph  Denisan,  and  Gearys  Ward,  nominated  of  the  power, 
by  theXiords  of  the  Treasury  to  superintend,  direct,  and  tnLtBto'hS^- 


controul  the  administration  of  the  property  of  ihe  several  «>*^  t  dl?^' 

concerns  therein  menticHiedy  were  appointed  inspectors  and  by  that  ' 

acoordbi^y;  and  it  confirmed  an  arrangement  to  dis-  a.  and  aU  the 

charge  the  estates  of  the  parties  on  payment  of  a  dividend  *^^2e?  tte" 

of  17«.  6d,  in  the  pound.    The  act  then  proceeded  as  tnutsof  the 

ftind  wsra  de« 

foHows : — **  And  be  it  further  enacted.  That  so  much  of  clared  to  be  for 
the  property  of  the  said  Aaron  Goldsmid  and  Thomas  ArforKfc'irttii 
Moxon,  and  of  the  estate  and  effects  of  the  said  Abraham  «m«n^r. » 

,  '  •  •     .  %         equal  sbarea, 

Goldsmid  which  shall  be  so  acquitted  and  discharged  as  amoogst  four 
aforesaid,  as,  in  case  such  acquittance  and  discharge  had  objecti  of  the 
not  been  made,  would  have  been  applicable  to  the  pay-  K!^'rodi 
ment  in  full  of  the  sidd  debt  of  466,7007.  and  the  said  limitations,  in 
other  debts,  imder  the  arrangement  so  acceded  to  on  the  interesta  in 
part  of  the  Crown,  as  hereinbefore  is  mentioned,  shall  JSSwMobe^* 
immediately  after  such  certificate  as  aforesaid  shall  have  ^^^^' 
been  signed  by  the  said  commissioners  of  the  treasury,  "ciTes,  thdr 
or  any  three  of  them,  be  paid,  disbursed,  divided,  or  reipectiTdj,  aa' 
settled  to,  amongst,  upon,  or  in  trust  for,  or  for  the  ^t!*'*  A.!^bT 

wiujimitedthe 
ihare  of  one  of  the  appointees  to  trustees  for  the  qppointee,  his  wife  and  children, — the 
wife  not  being  an  (express)  object  of  the  original  power ; — Held,  that  the  appointment  was 
an  efllectu^  eanention  of  the  power»  being  equivalent  to  an  appointment  to  A.,  and  a  sub- 
sequent and  independent  settlement  by  A.  of  the  fund  which  A.  acquired  by  such  appoint- 
ment. 
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benefit  of  the  said  Aaron  Gcldsndd  and  Thonuu  Maxony 
or  their  respective  descendants,  and  the  widow  and  de- 
cendants  of  the  sud  Abraham  GoJdsnddj  or  anj  one  or 
more  of  the  aforesaid  several  persons,  exclusively  of  the 
other  or  others  of  the  said  ^ar^m  Gokbmid,  and  Thomas 
Maxan,  or  their  respective  descendants,  and  the  widow 
and  decendants  of  the  said  Abraham  Goldsmidj  and  the 
same  shall  be  an  interest  or  interests  vested  in  and  pud 
and  payable  to  them  or  any  of  them,  on  or  at  such  age, 
day  or  time,  or  respective  ages,  days  or  times,  and  be 
divided  between  and  among  them  in  such  shares,  and 
charged  and  chargeable  with  the  payment  of  such  an< 
nual  or  other  sum  or  sums  of  money  to  them  or  any  of 
them,  and  shall  be  upon  such  conditions,  under  such  re- 
strictions, and  subject  to  such  powers,  declarations  and 
agreements,  and  generally  in  such  manner  for  the  benefit 
of  the  persons  hereinbefore  mentioned  or  any  of  them, 
as  they  the  said  T.  BainbrU^e,  A.  Baring^  W.  J.  Denison, 
and  G.  Ward,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall 
think  reasonable,  and  shall  by  any  deed  or  deeds,  or  in- 
strument or  instruments  in  writing,  with  or  without 
power  of  revocation  or  new  appointment,  direct  or  ap- 
point; and  for  that  purpose  be  and  be  considered, 
deemed  and  taken  as  one  fund,  without  any  regard  to 
the  separate  or  conflicting  interests,  if  any  such  conflict- 
ing interests  there  be,  of  the  parties  interested  in  the 
same,  inasmuch  as  the  concessions  made  by  the  said  cre- 
ditors, and  hereby  authorized  to  be  made  by  the  Crown, 
are  to  prevent  any  of  them  the  said  TTunnas  Moxan, 
Aaron  Goldsmidj  and  Nathan  Solomons^  and  the  repre- 
sentatives of  the  said  Abraham  Goldsmid,  or  the  legatees 
under  the  same,  or  any  other  person  or  persons  claiming 
or  deriving  any  right,  title,  or  interest  under  the  same, 
(so  far  as  respects  the  trust  fund,  subject  to  the  provision 
of  die  said  indenture  of  the  27th  of  November,  1810), 
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from  having  any  daim  or  demand  on  the  others  or  other 
of  them,  for  any  excess  which  they  respectively  may 
have  paid  beyond  their  due  proportion  of  the  debts  of 
the  said  co-partnerships,  or  either  of  them,  or  the  greater 
proportion  of  their  respective  property  brought  into  the 
fund,  subject  to  the  provisions  of  the  said  indenture  of 
the  27th  of  November,  1810,  or  the  greater  amount  of 
the  debts  or  demands  to  which  they  respectively  were 
subject  or  liable.'' 
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A  deed-poll  dated  the  24th  of  April,  1821,  was  exe- 
cuted by  71  BatniMdffe,  A.  Barinff,  W.  •/•  Demson,  and 
G,  Ward^  whereby,  reciting  their  said  powers,  they  dis- 
posed of  seven  twentieths  and  three  twentieths  of  the 
fund  which,  imder  the  arrangement  and  the  act,  had 
been  released  from  the  claims  of  the  creditors,  and  they 
then  directed,  appointed,  and  declared,  as  foUows: — 
<<  And  the  other  or  remaining  ten  equal  twentieth  shares 
or  moiety  thereof  shall  belong  and  be  paid,  transferred, 
and  assigned  unto  the  said  Ann  Goldsmid,  Daniel  EUcuon^ 
and  Isaac  lyon  Goldsmid^  their  executors,  administrators, 
and  assigns,  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations  intended  to  be  de- 
clared and  contained  concerning  the  same,  for  the  benefit 
of  the  said  Ann  Goldtmidy  the  widow,  and  Moses  Gold" 
smid,  Esther  Goldsmid,  Mary  Levein,  and  EHas  Goldsmid, 
children  of  the  said  Abraham  Goldsmid,  and  their  issue, 
by  and  in  an  indenture  already  prepared  and  engrossed, 
and  intended  to  bear  date  the  day  next  after  the  date  of 
these  presents,  and  to  be  made  between  the  said  71 
Baxnbridgey  A.  Baring^  W,  J.  Denison,  and  G.  Ward,  of 
the  first  part)  Thomas  Moxon  of  the  second  part,  the 
said  Ann  Goldsmid  of  the  third  part,  and  the  said  Ann 
Goldsmid,  Daniel  EKason,  and  Isaac  Lyon  Goldsmid  of 
the  fourth  part»  and  moreover  that  the  said  indenture,  so 
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already  prepared  and  engrossed,  shall  be  forthwith  exe- 
cuted by  the  several  parties  thereto  accordingly." 

By  an  indenture  of  the  25th  of  April,  1821,  being 
the  deed  referred  to,  and  executed  by  all  the  parties,  as 
expressed  in  the  preceding  deed-poll,  recitbg  an  agree- 
ment that  the  property  should  be  disposed  of  as  therein- 
after mentioned,  it  was  expressed  that,  in  pursuance  of, 
and  in  obedience  to  the  said  deed-poll,  and  in  conaderar 
tion  of  the  premises, — it  was  thereby  agreed  and  declared 
between  and  by  the  parties  thereto,  that  they  the  said 
Amn  Gddsmid,  Daniel  JEtiasan,  and  Isaac  Lyon  Goldsmid, 
and  their  executors,  administrators,  and  assigns,  should, 
subject  to  the  power  of  revocation  reserved  by  the  said 
deed-poll,  stand  and  be  possessed  of,  and  interested  in, 
all  and  singiilar  the  ten  equal  twentieth  shares  or  moiety 
by  the  said  deed-poll  appointed  unto  them,  of  and  in  the 
remaining  funds  or  property  thereby  distributed,  upon 
trust  from  time  to  lime  to  lay  out  and  invest  the  said 
trust  monies,  and,  during  the  life  of  the  said  Ann  Gold- 
smid,  pay  the  interest,  dividends,  and  annual  produce  of 
the  same  unto  or  permit  the  same  to  be  received  by  the 
said  Ann  Goldsmid  and  her  assigns,  for  her  and  their 
own  benefit;  and  that  from  and  immediately  after  the 
decease  of  the  said  Ann  OoUtsndd,  the  said  trust  monies 
and  the  interest,  dividends,  and  annual  produce  thereof 
should  be  divided  into  four  equal  shares,  and  one  of  such 
shares  allotted  to  each  of  than  the  said  Mates  Goldsmid, 
Esther  Goldsnddy  Mary  Levein,  and  £lias  CfoUsmid,  and 
the  shares  so  respectively  allotted  to  each  such  son  or 
daughter  of  the  said  Abraham  Chldsmid,  to  respectively 
remain  and  be  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers, 
provisoes,  and  declarations  in  fiivour  or  for  the  benefit  of 
the  son  or  daughter  to  whom  such  share  should  be 
allotted,  and  his  respective  wife  and  child  or  diildren. 
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orher  vespective  duld  or  efafldien,  (as  the  caae  waaj  be),  i84S. 
with  8oeh  proTiaioiis  for  hk  or  hor  or  their  respective 
numteiuDioe  and  educatioa,  and  at  audi  time  or  leqpeo- 
tiye  times  and  in  auch  ahareaand  manner,  and  with  auch 
fimitationaaverin  ikfour  of  all  or  anf  odierof  such  sons 
or  dangfateia  to  whom  auch  duures  are  ao  teapectively 
allotted,  and  their,  hia,  oc  her  reepeedre  iaane,  aa  the 
said  Ann  GMmdd  by  her  last  will  and  testament  in 
writings  or  any  oodioil  or  codicils  ezecoted  as  theresn 
mentioned,  ahonld  director  appmnt;  and  in  de&nlt  of 
such  direction  or  appointment,  and  so  far  as  sach  dixec- 
tiott  or  appointment^  if  incomplete,  should  not  extend, 
then  the  said  share  sa  respecdvely  allotted  to  each  snch 
aon  Of  daughter  as  aforesaid  should  leepectiyely  remain 
and  be  in  tmst  for  him  or  her  respectively,  and  his  or 
her  respective  ccecatorsy  adminiatratora,  and  aamgna,  for 
his  or  her  absolute  benefit. 

Atm  GoUsmid  by  her  will  dat«d  in  Deoember,  1825, 
expressed  to  be  in  exercise  of  her  power  under  the  said 
deed-poll  and  indentnre,  af^inted  the  fund  amougst  the 
four  eons  and  daughten  of  Abraham  Goldsmid,  who 
were  to  be  the  objects  of  it;  and  with  regard  to  one  share 
she  directed  that  the  trustees  or  trustee  thereof  should 
from  time  to  lime  apply  and  dispose  of  all  or  any  part 
or  parts  of  the  same  unto  or  for  the  benefit  of  Moset 
Goldsmul  in  such  manner  as  they  or  he  the  said  trustees 
or  trustee  should  in  their  or  his  uncontrolled  discretion 
think  fit;  and  subject  tiieieto  should,  during  the  life  of 
tiie  said  Moses  Ooldsmid,  pay  the  annual  produce  of  the 
same,  or  of  so  much  thereof  as  should  remain  unapplied 
and  undisposed  of  under  the  trusts  aforesaid,  unto  the 
said  Moses  Goldsndd  for  his  own  benefit,  until  he  should 
assign,  chaige,  or  otherwise  dispose  of  the  same  or  any 
part  thereof  by  way  of  anticipation,  or  agree  so  to  do,  or 
should  do  some  act  whereby  the  same  or  any  part  thereof, 
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if  payable  to  himself  would  become  vested  in  some  other 
person  or  persons,  but  in  case  the  said  Mates  GoUtmid 
should  assign,  chai^  or  otherwise  dispose  of  the  same 
or  any  part  thereof  by  way  of  antidpation,  or  agree  so 
to  do,  or  should  do  some  act  whereby  the  same  or  any 
part  thereof  would,  if  payable  to  himself,  become  vested 
in  some  other  person  or  persons,  then  should  thenceforth 
during  the  life  of  the  said  Moses  Goldsmid  apply  the 
same  annual  produce  in  such  manner  as  the  said  trustees 
or  trustee  should,  in  their  or  his  uncontrolled  discretion, 
think  fit,  for  the  benefit  of  all  or  any  more  exclusively 
of  the  other  or  others  of  them  the  said  Moses  GoUsmid 
and  the  person  or  persons  who,  under  the  trusts  and  pro- 
visions thereinafter  declared  and  contained,  would,  for 
the  time  being,  be  entitled  to  the  same  annual  produce 
in  case  the  said  Moses  Goldsmid  were  then  actually  dead, 
and  should,  after  the  decease  of  the  said  Moses  GoUsndd, 
pay  the  siuid  annual  produce  unto  the  widow  (if  any) 
of  the  said  Moses  Goldsmid,  during  her  life  if  she  should 
so  long  continue  a  widow ;  and  afi»r  the  decease  of  such 
widow  in  trust  for  the  children  or  child  of  AeeaidMoses 
Goldsmid  in  manner  therein  mentioned. 


Ann  Goldsmid  afterwards  died.  The  bill  was  filed  by 
Moses  Goldsmid  against  the  other  objects  of  the  power, 
and  the  trustees  of  the  fund,  charging  that  the  power  of 
the  trustees  under  the  act  had  not  been  well  executed, 
and  praying  a  declaration  that  he  was  absolutely  entitled 
to  one  fourth  share  of  the  fund. 


Argument.  ]Vfr,  Tinney,  and  Mr.  Calvert,  on  the  argument  that 
the  effect  of  the  instruments  was  an  unlawful  delega- 
tion of  a  trust,   cited  Combers  case  {a);  Alexander  v. 


(a)  0  Rep.  76. 
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Alexander  (a) ;  Attomey-General  y.  Berryman  (&) ;  Ingram 
Y.  lngram{c) ;  Fkipson  v,  TVi-ner  (rf) ;  Bray  v.  -Br«e  («); 
Sugden,  2>.  on  JPnoers,  p.  281 — 285 ;  Chance  an  Powers, 
p.  699.  And  the  wife  or  widow  of  the  Plaintiff  who 
would  take  an  interest  under  the  attempted  disposition, 
I  not  an  object  of  the  power. 


Mr.  Sharpe,  and  Mr.  Goldsmid,  for  the  Defendants 
Esther  and  EUas,  contended  that  the  power  of  the  trus- 
tees was  absolute :  they  might  have  appointed  the  whole 
fund  to  Ann,  or  given  her  a  general  power  of  appoint- 
ment over  it;  they  had,  in  fact,  appointed  it  to  her,  and 
by  the  same  instrument  she  concurred  in  limiting  her 
own  power,  and  took  it  in  a  restricted  form.  None  of 
the  authoriiies  were  opposed  to  the  validity  of  such  an 
exercise  of  a  power ;  and,  on  the  contrary,  they  affirmed 
it:  RauUedge  v.  Darril{g) ;  Wade  v.  Paget  (A) ;  Langstan 
V.  Elackmore  {%) ;  Tucker  y.  Tucker  (A) ;  Cutten  v. 
Sanger(J) ;  Thicker  v.  Sanger  (iw) ;  West  v.  Bemey(n) ; 
Crampe  v.  Barrow  {o) ;  2  Sugd.  Powers,  p.  78.  An  ap- 
pointment in  favour  of  the  widow  of  an  object  of  the 
power,  was  a  disposition  beneficial  to  the  object  of  the 
power  himself:  Doe  dem.  Duke  of  Devonshire  y.  Lord 
George  Cavendish  {p)i  PalUser  v.  Ord{q);  Mansett  v, 
Mansea{r). 


1842. 

GOLDgMID 
GOLDSMID. 


Vice-chancellor  : — 
With  a  view  to  the  opinion  I  am  about  to  express,  it     Judgment. 

(a)  2  Vet.  640. 

(6)  Cited  Id.  643. 

(e)  2  Atk.  88. 

{d)  9  Sim.  227. 

{e)  8  Bligh,  N.S.568;^.C. 
2  C.  &  Fin.  453. 

(g)  2Ve«.jun.357. 

(A)  1  Bro.  C.  C.  364. 

(0  AmbL  289. 
VOL.  n. 


(*)  13  Pri.  607. 
(0  2  Y.  &  Jerv.  459. 
(m)  M'Clel.  424. 
(fi)  1  B.  &  MyL  431. 
(o)  4  Yes.  681. 
(p)  4  T.  R.  741,  n. 
(q)  Bunb.  166. 
(r)  Wilmot,  C.  J.,  Notes,  &c., 
p.  36. 
)  H.  W. 
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1842.        will  be  soffideiit  to  observe  that,  by  the  act  1  G«a  4» 

GoLMMiD     ^  ^"^^^  ^^  confidence  is  reposed  in  the  four  gentlemen 

V.  who  are  there  named  for  the  payment^  division,  or  setp* 

GOLDtMID. 

dement  of  a  fund  derived  from  the  estate  of  Mr.  Abraham 

Gokbmid  wid  his  partners,  and  that  the  person  for  whose 
benefit  they  are  to  exercise  that  trust  or  oonfidenoe  are 
to  be  Aearan  Goldsmid,  TTunnas  Moxony  or  their  descend' 
ants,  and  the  widow  and  descendants  of  Abraham  Gold^ 
smid,  or  one  or  more  of  them,  exdunve  of  the  others. 
That  is  a  power  to  be  exercised  for  the  benefit  of  certain 
objects,  not  including,  in  terms,  the  wives  of  any  of  the 
persons  who  are  named  as  the  objects  of  the  power:  the 
wives  are  not  the  objects  of  this  power,  unless  they  are 
so  under  the  direction  to  settle  for  the  benefit  of  the  in- 
dividuals named. 

The  fund  having  been  ascertained,  the  gentlemen  in 
whom  this  power  is  vested,  on  the  24th  of  April,  1821, 
executed  a  deed-poU.  [His  Honor  stated  the  material 
parts  of  the  deed-poll  (a).] 

The  question  in  this  cause  arises  with  respect  to  the 
ten-twentieths,  the  trusts  of  which  were  to  be  declared 
by  a  deed  dated  the  day  after  the  date  of  the  deed  I 
have  just  mentioned.  On  the  25th  of  April,  1821,  the 
indenture  referred  to  was  executed  by  all  the  parties, 
including  Ann  Goldsmidf  and  thereby,  after  reciting  the 
agreement  that  the  property  should  be  settled  and  dis- 
posed of  in  the  way  therein  mentioned,  the  indenture 
witnessed — [His  Honor  stated  the  substance  of  the  in- 
denture, and  of  ^nn  Goldsmid^s  will(&).] 

It  is  upon  this  exercise  of  the  power  expressed  to  be 
^ven  to  Mrs.  Ooldnnid,  whereby  she  appoints  a  share 


(a)  Ante,  p.  189.  (a)  Ante,  pp.  190—191. 
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of  the  fimd  in  favour  of  the  PlaintifiP  Moses  Ooldsmid,  in  i842. 
the  qualified  way  which  the  will  specifies,  and  ^ves  also 
an  interest  therein  to  his  widow,  that  the  question  in 
this  cause  turns.  Moses  Goldsmid  by  his  bill  insists  that 
the  declaration  of  trust  and  the  wiU  of  Ann  Goldsmid 
have  madea  disposition  of  the  Aind  which  the  act  does 
not  authorize ;  and  he  founds  his  daim  in  this  suit  on 
the  ground  that  the  declaration  of  trust  and  the  will  are 
inoperative  on  the  subject  with  which  they  profess  to 
deal  The  argument  for  the  Plaintiff  was — ^tiiat  the 
trustees  had,  in  effect,  assumed  a  power  to  delegate  to 
others  the  execution  of  the  trust  reposed  in  themselves, — 
that  a  person  in  whom  a  trust  or  confidence  was  reposed 
could  not  so  delegate  it  to  others,— and  that  the  dedara- 
tion  was  therefore  void.  It  was  objected  furtiier  that 
the  deed  authorized  the  creation  of  estates  for  the  benefit 
of  the  wives  or  widows  of  the  descendants  of  Abraham 
Goldswidj  which  were  not  warranted  by  the  power ;  and 
that  the  will  itself  carried  out  that  illegal  intention  by 
pving  an  interest  to  tiie  widow  of  Moses  Goldsmid^  who 
it  was  said  was  not  an  object  of  the  power.  On  behalf 
of  the  Defendant  it  was  sud  that  a  settiement  upon  the 
widow  of  one  of  the  objects  of  the  bounty  would  be  a 
benefit  to  the  party  himself^  and,  therefore,  that  a  direc- 
tion to  settie  property  for  the  benefit  of  a  certain  indi- 
vidual would,  in  fact,  be  properly  executed  by  ^ving  a 
part  to  his  widow.  The  case  of  ^e  Duke  of  Devonshire 
V.  Lord  George  Cavendish  (a)  was  referred  to  on  this 
point,  and  that  of  Alexander  v.  Alexander  {b)  might  also 
be  added.  In  answer  to  the  argument  on  the  main 
question  in  the  cause,  whetiier  there  was  an  unlawful 
attempt  to  delegate  tiie  trust,  it  was  said  that  the  de- 
claration of  trust  of  the  25th  of  April,  1821,  had  a  two- 

(a)  4  T.  R.  741,  n.  (6)  2  Ves.  640. 

o2 
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1842.        fold  operation, — ^that  It  operated,  first,  as  an  appointment 

60LD8IC10      ^  ^^^  absolutely,  and,  secondly,  as  a  settlement  by  Ann 

V.  US  g^QJx  appointee;  and  if  that  proposition  can  be  made 

out,  then  I  am  of  opinion  that  the  deed  of  trust  of  the 

Jndpmmi.  gg^  ^^  April,  1821,  and  the  execution  of  the  power 
given  to  Ann  by  that  deed,  would  constitute  a  perfectiy 
yalid  appointment. 

There  is  no  doubt  that  cases  of  the  description  which 
the  latter  argument  supposes  have  been  decided,  but 
before  I  expressed  any  opinion  upon  it  I  desired  to  see 
under  what  restrictions  such  a  mode  of  executing  a 
power  was  placed  by  those  cases.  It  is  dear  that 
where  a  person  has  a  power  of  selection  out  of  a  num- 
ber of  given  objects,  he  must  have  very  great  influ- 
ence over  each  of  tiiose  objects.  Now  if  the  donees 
of  the  power  thought  it  right,  in  the  exercise  of  the  dis- 
cretion confided  in  them,  to  ^ve  the  whole  to  one  object 
absolutely,  they  might  have  given  it  to  Ann,  and  Ann, 
by  a  separate  deed,  might  have  disposed  of  the  property 
as  she  thought  fit;  but  it  appeared  to  me  impossible  to 
deny  the  force  of  die  observation  that,  where  the  donee 
of  the  power  makes  the  appointment  in  the  way  which 
is  done  by  this  deed,  to  which  the  appointee  is  a  party, 
the  case  might  be  open  to  the  suspicion  of  the  exercise 
of  undue  influence  to  induce  the  appointee  to  dispose 
of  the  property  in  favour  of  persons  who  were,  in  trutii, 
not  the  objects  of  the  bounty  of  tiie  appointee,  but  of 
the  donee  of  the  power. 

I  have  examined  the  cases  on  tiie  subject  (a),  and  I 
find  that  they  lay  down  the  rule  with  great  deamess, 

(a)  See  the  caseB  collected — Sugden,  Tr.  Powen,  Vol.  2,  p. 
281—285,  6th  ed. 
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and  bear  out  the  proposition  that^  in  equity,  a  valid 
appointment  may  be  made  to  persons  who  are  not  objects 
of  the  power,  with  the  approbation  of  the  persons  who 
are  the  objects  of  the  power ;  and  the  case  is  explained 
in  the  manner  in  which  it  was  put  in  argument,  namely, 
that  the  deed  operates  in  two  ways,  first,  as  an  appoint- 
ment by  the  donee  of  the  power,  and,  secondly,  as  a  set- 
tlement by  the  appointee  of  the  property  in  question ; 
and  I  do  not  find  that  the  suspicion  which  possibly  might 
attach  to  the  disposition,  has  induced  the  Court  to  place 
cases  of  that  description  under  any  sort  of  control  In 
the  simple  case  where  there  has  been  nothing  more  than 
the  concurrence  of  the  donee  of  the  power  and  one  of 
the  objects  of  the  power,  to  whom  an  exclusive  appoint- 
ment might  be  made,  or  to  whom  an  appointment  might 
be  made  co-extensive  with  the  amount  of  the  property 
disposed  o^  the  Court  has  treated  the  appointment  as 
valid  and  effectual  That  point  being  expressly  decided, 
the  only  question  is,  whether  this  case  is  governed  by 
the  same  rule* 


1842. 


I  think  the  cases  to  which  I  have  adverted  are  quite 
decisive  to  this  extent,  that  if  the  estates  created  by 
the  will  a£Ann  had  been  inserted  in  the  deed  of  ap- 
pointment itself,  instead  of  being  left  to  be  carried  out 
by  the  will  of  Ann,  those  estates  woidd  have  been  per- 
fectly good,  although  the  estates  were  not  given  to  per- 
sons who  are  named  as  objects  of  the  power  in  the  act 
of  Parliament.  The  cases  expressly  decide  it  oh  the 
prindple  I  have  before  mentioned ;  that  is,  an  appoint- 
ment to  Ann,  and  then  a  settlement  by  Ann  of  the  pro- 
perty she  so  acquired.  If  then  the  estates  would  have 
been  good,  had  they  been  actually  set  out  and  created 
in  the  deed  of  the  25th  of  April,  1821,  the  question  is, 
whether  any  difficulty  arises  from  the  circumstance  that 
they  are  left  to  Ann  afterwards  to  appoint.   Now,  if  the 
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1842.        power  given  by  theappointment  had  been  a  general  power 
Q^i^um     ^  '^''»  ^^^  would  have  been  that  which  the  Court 
^  considers  as  equivalent  to  a  gift  of  the  property ;  and 

then  the  case  of  Bray  v.  £r€e(though  not  wanted  as  an 
authority)  would  have  borne  out  the  proposition  that 
the  power  was  well  executed*  But  it  was  argued  on 
behalf  of  the  Plaintiff,  that  the  limitation  imposed,  in 
this  case,  took  away  that  duiracter  fiom  the  appointp- 
ment,  and  gave  it  the  character  of  an  unlawful  del^a- 
tion  of  power.  If,  however,  the  general  gift  would  have 
had  the  effect  attributed  to  it,  I  confess  it  appears  to 
me  at  least  open  to  argument  whether,  in  the  case  of  a 
limited  gift  of  property,  the  trustees  being  expressly 
authorized  to  limit  the  property,  it  would  not  have  been 
sufiBcient ;  but  I  think  it  is  much  safer  to  put  tins  ques- 
tion upon  the  broad  ground  which  the  cases  I  have  re- 
ferred to  establish,  namely,  that  where  the  appointee^  an 
object  of  the  power,  joins  in  the  deed  of  appointment, 
and  the  deed  shews  that  that  which  is  done  has  been 
so  done  by  agreement  with  that  party,  the  Court  conr- 
uders  that  party  as  making  a  settiement  of  the  pro- 
perty. If  Ann,  therefore,  to  whom  unquestionably  an 
exduave  appointment  might  have  been  made,  agrees 
that  the  property  shall  be  settied  as  in  this  case  it  has 
been,  what  possible  difference  can  it  make  whether  the 
property  is  given  to  Ann  in  the  form  of  an  interest,  or 
whether  a  control  over  the  property  is  given  to  Ann  in 
the  form  of  a  power.  The  act  comphiined  of  is  not, 
according  to  the  construction  of  the  cases,  the  act  of 
the  donee  of  the  power,  but  it  is  the  separate  act  of 
Ann,  which  she  acquired  the  power  of  exercising  by 
means  of  the  appointment  first  made  by  the  donees  of 
the  power. 

The  only  shadow  of  distinction  which  I  can  discover 
is,  ihsktAnn,  to  whom  the  powers  are  given»  is  not  named 
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as  a  sepaiate  party  to  the  deed,  she  is  named  as  one        i842. 
amongst  seyeral  trustees.    If  Ann  had  been  named  as     qolmiwd 
a  separate  party  in  the  deed  it  appears  to  me  the  case  «- 

would  not  haye  admitted  of  a  doubt»  for  then  it  would 
have  been  simply  that  Ann,  to  wIkhu,  according  to  the 
construction  I  have  mentioned,  the  estate  is  appointed^ 
agreed  that  the  property  should  be  sosettied;  and  when 
I  find  Ann  is  one  of  the  parties — one  who  assents  and 
agrees  to  the  arrangeroenty  and  that  the  appointment  is 
actually  made  to  Ann  herself,  it  appears  to  me  it  would 
be  a  departure  from  the  principles  already  established 
by  the  cases  I  have  mentioned,  to  draw  any  distinc- 
tion between  those  cases  and  the  present  I  haye  no 
doubt,  therefore,  that  I  am  bound  to  declare  that 
these  instruments  constitute  a  valid  execution  of  the 
power. 
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HITCH  V.  LEWORTHY. 


21st  and  22nd 
Nov,,  Bth 
Dee.  . 

Demise  and  be.   AlICIA  SUSANNA  HITCH,  bv  her  will  made 

quest  of  free- 

hold,  copyhold,  in  1824,  dulj  executed  to  pass  freehold  estates^  deyised 
Mtate^npoii  ^  ^er  real  estate  unto  and  to  the  use  of  fFI  Lewarthy, 
t™di«5retion*'  ^^^^^f  ^^  ^®^™  *"*^  assigns;  upon  trust  to  sell  the  same, 
but  with  power  at  his  will  and  pleasure  to  suspend  such 
sale,  and  let  or  demise  the  same  or  any  part  thereof  for 
the  best  rent  that  could  be  had,  and  she  gave  and  be- 
queathed the  monies  to  arise  from  such  sale,  and  the 
rents  and  profits  to  be  received  by  her  said  trustee 
until  such  sale,  and  all  other  her  monies,  to  the  said  W. 
Leworthy,  upon  trust  (after  payment  of  her  debts)  for 
all  and  every  child  or  children  of  her  late  father,  James 
Hitch,  who  should  be  living  at  the  time  of  her  decease, 
codidi,  direct-  *^  ^  divided  between  them,  either  share  and  share  alike, 
ing  the  appUca-  q^  Jjj  ^ny  other  proportion  or  proportions,  which  should 
rents,  interest,  be  in  the  discretion  of  her  said  trustee,  always  having 
respect  to  the  advantages  arising  from  education,  pro* 
motion,  or  other  provision  which  one  or  more  of  such 
child  or  children  might  have  over  the  others,  to  be 


of  the  trustee, 
and  that  the 
rents,  interest, 
and  proceeds 
should  be  di- 
Tided  amongst 
a  class,  dther 
equally,  or  in 
other  propor- 
tions as  the 
tmstee,  haying 
regard  to  their 
circumstances, 
should  appoint 
followed  by 
an  unattested 


dprc 
for  the  benefit 
of  such  of  the 
dass  as  were 
unmarried  or 
unsettled,  and  ^ 

particalarly  for   pud,  assigned,  or  transferred  to  them  or  any  of  them  at 
support  ofP.,*  *h®  respective  ages  of  twenty-one  years,  or  as  soon  after- 

(one  of  the 
class),  who  was 
of  weak  mind ; 
and  in  case 
the  trustee 
should  not 


wards  as  her  said  trustee  should  think  fit;  and  she 
declared  it  should  be  lawful  at  all  times  for  her  said 
trustee  to  sell  any  part  of  the  said  estates,  and  to  apply 


live  to  per- 
form the  whole  trast,  the  rest  to  be  executed  by  any  persons  he  might  appoint  having 
regard  to  the  said  intentions.    The  trustee  by  deed  directed  the  manner  in  which  the. 


estates  should  be  sold,  and  the  proportions  of  the  proceeds  applied,  and  directed  the  di- 
Tision  thereof  amongst  the  other  objects  to  be  postponed,  until  after  the  death  of  P.,  and 
nominated  other  persons  to  execute  the  trusts,  which  might  remain  unexecuted  at  his  (thfl 
trustee's)  death,  and  directed  them  to  distribute  the  surplus  proceeds  of  the  estates  amongst 
other  objects  according  to  their  exigencies : — Heid,  iiat  tbe  trustee,  for  tiie  goremment 
of  his  own  discretion,  might  properly  have  regard  to  the  directions  of  the  unattested  codicil, 
eren  as  to  the  proceeds  of  the  real  estate,  so  far  as  he  was  not  restrained  by  the  effect  of 
the  will;  that  die  prospective  directions  in  the  deed  of  appointment  were  not  necessarily 
invalid,  especially  Uioee  which  related  to  the  future  maintenance  of  P.,  and  that  Uie  attempt 
to  delegate  powers  which  the  trustee  could  not  transfer,  did  not  invalidate  the  directioiis 
in  the  same  deed  which  he  had  power  to  give. 
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any  part  of  the  monies  arising  from  such  sale,  and  of  i8i2. 
the  rents  or  profits  to  arise  from  the  said  estates, 
towards  the  mamtenance,  education,  bringing  up,  or 
otherwise  promoting  the  interest  and  benefit  of  such  of 
the  said  child  or  children  as  might  be  minors,  and  towards 
the  maintenance  and  otherwise  promoting  the  interest 
and  benefit  of  such  child  or  children  as  should  be  twenty- 
one  and  upwards,  according  to  the  discretion  of  her 
said  trustee;  and  she  appcnnted  the  said  W.  Lewarthy, 
her  executor,  and  also  residuary  legatee. 

In  1827,  the  testatrix  added  the  following  codicil, 
which  was  attested  by  one  witness  only : — **  My  inten- 
tion expressed  in  my  above- written  will  is,  that  the  rents 
of  my  estates  and  the  monies  arising  from  the  sale  of  the 
same,  after  the  payment  of  my  debts,  shall  be  applied 
towards  the  education,  maintenance,  and  adyancement 
in  life  of  such  my  father's  children  as  may  be  unmarried 
or  unsettled  in  any  profession  or  business,  and  parti- 
cularly towards  the  comfortable  support  ot  Philip  ERtch, 
in  case  he  should  not  be  able  to  provide  for  himself,  ac- 
cording to  the  discretion  of  my  said  trustee;  and  when 
all  such  children  shaQ  be  provided  for,  married*  or  other- 
wise settled  in  any  profession  or  business,  and  a  suffi- 
cient and  comfortable  maintenance  set  apart  by  annuity 
or  otherwise  for  the  said  JPkil^  Hitch,  then  my  will  is, 
that  the  reminder  of  the  money  shall  be  dirided  ac 
cording  to  the  directions  of  my  will;  but  in  case  my 
said  trustee  should  not  live  to  execute  the  several  trusts 
contained  in  my  will,  and  this  explanation  of  my  inten- 
tion, then  my  will  is,  that  all  such  parts  of  the  said 
trust  which  shall  remain  unexecuted  shall  be  carried 
into  execution  by  any  person  or  persons,  and  in  any 
manner  concerning  the  sale  of  the  said  estates,  the  ap- 
plication of  the  rents  and  division  of  the  monies  arising 
from  the  sale  thereof,  in  such  share  or  shares,  proportion 
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1S4L  or  proportioM,  as  m j  aaid  trustee  vmy,  bj  Us  ksi  will 
or  9BJ  other  writiiig  duly  ezeeoted  in  the  prewnce  of 
thxee  or  more  cre£bk  witnenesy  direct  end  ^ipoinl^ 
alwEjB  hftTing  regard  to  the  true  intent  and  meaning  of 
mj  wiD,  and  the  fmgoing  ezpknation  of  my  intention.* 
At  the  time  of  the  death  of  the  testatrix,  eight  chil- 
dren (foor  sons  and  four  daughters)  of  her  father  were 
lining,  fmdnding  the  aaid  J%2^  BUeh).  The  will  and 
oodicQ  were  proved  by  fF.  LeworUnf^  the  eole  ezecotor. 
Two  of  the  children,  WHBam  and  Mary^  afterwaida 
died. 

W.  Leworthf  executed  a  deed  of  afyointment,  dated 
the  19th  of  December,  1831,  redting  the  will  and  codi- 
cil,  and  reciting  that  he  had  accepted  the  tmatB  and 
fidly  intended  and  pnipoeed  to  execute  theaame;  but  in 
conformity  with  the  said  wiU  and  codicil,  he  did  thereby 
appoint  hia  wife,  Charlotte  Lewarfhf^  and  her  two  ne- 
phews, John  and  James  Jenh^n,  or  the  sorvivor  of  them, 
or  the  heirs  of  the  snrviyor,  to  cany  into  execution  all 
the  tmsts  of  the  will  and  codicil,  which  at  his  death 
should  remain  unexecuted.  And  he  thereby  directed 
the  sunivor  of  them,  or  die  heir  of  such  surviTor, 
to  sell  the  Dwrford  estate  (part  of  the  said  trust- 
estate),  and  out  of  the  monies  so  arising  to  pay,  firsts  the 
incidental  expenses;  secondly,  a  debt  owing  to  him 
(Leworthy)i  on  his  executor's  account;  thirdly,  to  in- 
vest the  proceeds  and  apply  the  rents,  profits,  and  divi- 
dends towards  the  maintenance,  education,  and  promo- 
tion in  life  of  Frederich^  Mary^  and  Philip  lEieh,  in 
case  the  legacies  under  the  will  of  their  father  should  be 
insufiScient,  they  being  the  only  children  of  the  testa- 
trix's  fiither  then  unmarried  or  otherwise  settled  in  life; 
and  further  to  apply  such  rents,  profits,  and  dividends 
to  the  account  and  credit  of  the  said  Frederick  and  Mary, 
until  the  sums  so  applied  should  amount  to  the  same 
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tarn  which  thdr  bilothen  and  Bisters,  who  had  iheir  1842. 
sapport  and  education  preTions  to  their  father's  death, 
received  under  his  will,  amounting  to  732/.  each.  And 
he  thereby  further  directed  the  said  nominees,  or  the 
Burviyor  of  them,  or  the  heir  of  such  suirivor,  to  sell 
the  Ipsmch  estate  (other  part  of  the  trust-estate),  and 
invest  the  produce,  and  apply  the  rents,  profits,  and  di- 
vidends in  repladng  a  sum  of  400iL  and  interest  to  the 
credit  of  the  four  eldest  children  of  the  testatrix's  fiither, 
being  sums  advanced  by  them  to  pay  their  &ther*B 
debts,  as  part  of  their  respective  sharesi  pursuant  to 
the  bequest  of  the  said  will  and  codidL  And  he  then 
proceeded  as  follows; — *'  I  further  direct,  that  after  the 
rents,  issues,  and  profits  of  both  estates,  and  also  the 
said  funds  shall  have  been  applied  as  aforesaid,  and  all 
the  said  six  children  shall  have  had  an  equal  benefit,  as 
if  they  had  been  all  educated  and  arrived  at  the  age  of 
twenty-one  at  the  time  of  their  fiither's  death,  then  to 
apply  the  said  rents  and  profits  towards  the  support, 
maintenance,  and  advancement  in  life  of  any  of  the  said 
children  who  may  stand  most  in  need  of  assistance,  in 
case  the  said  Philip  SBtch  should  not  require  the  whole 
or  any  part  of  such  rents  and  profits  and  dividends 
as  thereinafter  directed:  and  whereas  the  said  testatrix 
was  desirous  to  provide  a  sufficient  and  comfortable  sup- 
port for  her  brother  JfttZtjp  jStfeA,  who,  from  his  youth, 
shewed  great  weakness  and  unsoundness  of  mind,  and 
incapacity  of  learning  any  trade,  busmess,  or  profession, 
and  he  appears  now  tor  have  made  a  very  little,  if  any, 
progress  towards  improvement  Dr.  SuAerltwd,  of  SL 
Luke*s  Hoipital,  was  soon  after  the  testatrix's  death 
consulted  as  to  the  best  mode  of  proceeding  with  him  as 
to  his  education,  diet,  and  general  treatment,  who,  after 
a  long  attentive  coneideration,  pronounced  that  he  was 
not  req)onsible  for  his  actions,  and  recommended  him  to 
the  care  of  Mr.  and  Mrs.  PlaUen,  with  whom  he  has 
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1842.  been  living  for  many  yean,  and  of  whom  he  was,  and 
still  says  he  is,  very  fond,  and  to  live  as  he  had  hitherto 
done,  so  long  as  he  could  do  so  with  safety  to  himself 
and  others,  and  by  no  means  to  place  him  under  any  fresh 
^*''***^'  controL  Mr.  Flatten,  who  was  present,  had  instmc- 
tions  to  watch  him,  and,  in  case  of  any  appeanmce  of 
change,  to  take  him  again  to  Dr.  Sutherland.  Now,  in 
pursuance  of  that  part  of  the  trust  under  the  proviaons  of 
the  will  of  the  said  testatrix,  who  engaged  me  solenmly  to 
promise  that  her  said  brother  should  not  be  placed  in  any 
madhouse,  or  other  place  of  confinement  for  persons  of 
unsound  mind, — ^I  do  hereby  direct  the  said  appointees 
j&om  time  to  time,  as  often  as  necessary,  to  consult  the 
said  Dr.  Sutherland,  or  some  other  physician  of  the  said 
Hospital,  as  to  the  management  of  him  in  every  respect, 
in  case  he  should  continue  to  be  incapable  of  managing 
himself.  And,  after  the  whole  of  the  vested  property, 
which  he  is  entitled  to  have  under  his  father's  will,  shall 
be  expended,  then  to  apply  such  part  of  the  rents  and 
profits  of  the  said  estates  as  might  be  absolutely  re- 
qiiired  for  his  comfortable  support,  and  the  remainder 
(if  any)  to  be  divided  between  his  brothers  and  sisters, 
in  proportion  to  their  several  wants,  so  that  no  part  of 
the  principal  sum  may  be  taken  during  the  term  of  his 
natural  life:  and,  after  his  death,  the  money  arising  from 
the  sale  of  the  Duxfard  estate  to  be  equally  divided  be- 
tween his  surviving  brothers  and  sisters ;  and  the  money 
ariong  from  the  sale  of  the  Ipswich  estate  to  be  given  to 
one  or  more  of  such  brothers  or  sisters  as  may  stand 
in  most  need  of  assbtance,  without  favour,  prejudice, 
or  partiality, — ^it  being  consonant  to  the  said  will  and 
codicil,  and  to  her  positive  direction." 

The  bill  was  filed  in  1833  by  some  of  the  children  of 
the  testatrix's  father  against  fV.  Leworthy  and  PhSy)  Hitch, 
praying  an  aceount  of  the  trust  estate  and  that>  after  a 
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sufficient  proTisioii  for  JPhiUp,  the  snrplua  might  be 
equally  diyided. 

By  the  decree  in  Maich^  1835,  an  account  was  di- 
rected,  and  also  inquiries  for  the  heir-at-law  of  the  tes- 
tatriXj  and  the  children  of  the  father, — of  the  situation 
of  the  parties  beneficially  interested,  having  regard  to 
the  directions  in  the  will, — ^and  whether  a  sale  of  the  real 
estates  would  be  beneficial, — ^reserving  further  directions 
and  costs, — and  declaring  that  the  decree  was  to  be 
without  prejudice  to  any  question  as  to  the  power  and 
discretion  oi  Lewarthy. 

In  November,  1837,  W.  Leworthy  died,  having  ap- 
pointed the  said  Charlotte^  his  wife,  and  John  and  James 
Jenkyn^  his  executors,  and  also  trustees  to  execute  the 
trusts  of  the  testatrix's  wilL  A  supplemental  decree 
against  these  parties  was  made  in  1839,  declaring  that 
the  trust  estates  had  become  vested  in  Charlotte  Leworthy^ 
and  directing  the  accounts  to  be  carried  on.  In  Fe- 
bruary, 1841,  a  further  supplemental  decree  was  made 
to  perfect  the  suit  against  the  sud  Fhxiip  Hitchi  a 
lunatic,  and  his  committee.  Separate  reports  were 
made,  and  the  freehold  and  copyhold  estates  of  the  tes- 
tatrix were  directed  to  be  sold.  On  the  general  report, 
made  in  December,  1841,  the  cause  came  on  for  further 
directions. 


I^WOmTHT. 


Against  the  claims,  under  the  deed  of  appointment, 
on  bdialf  of  l%t%,  the  lunatic,  it  was  insisted  that  the 
codidl^  not  bduog  so  executed  as  to  pass  fireehold  estate, 
could  only  affect  the  copyhold  and  personalty ;  that  as 
to  the  freehold  the  interests  of  the  parties  must  be 
governed  by  the  will  exclusively ;  that  the  power  of  ap- 
pointment given  to  the  trustee  was  not  intended  to  be 
executed  by  an  appointment  disposing  of  the  whole  of 
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the  property  at  once,  bat  bjadiacretion  oontinuing  dur- 
ing the  lifetime  of  the  trustee,  and  to  be  exenaaed  from 
time  to  time  according  to  the  exigendes  of  the  different 
objects;  that  the  deed  of  appointment,  if  binding  on  the 
property,  would  have  the  effect  of  frustrating  the  power 
of  the  trustee  himself;  that  the  trustee  had  no  power  to 
delegate  his  audioritj  to  others,  or,  if  he  had  that  power, 
he  could  not  also  dictate  to  the  substituted  trustees  the 
manner  in  which  they  should  exerdse  the  authority. 
And  it  was  said,  therefore,  that  the  Court  could  execute 
the  trust  only  by  ^ving  the  objects  of  the  testatrix's 
bounty  equal  interests  in  the  residuary  estate ;  or  at 
least  by  ^ving  them  equal  interests  in  the  produce  of 
the  freeholds,  and  by  dividing  the  residue  of  the  estate 
equally,  afler  setting  apart  a  muntenance  for  FhiHp. 

Mr.  Sharpe  and  Mr.  Metcalf,  for  the  Plaintiffs. 


Mr.  KoCf  for  Philipi  the  lunatic 

Mr.  Wrajff  Mr.  Bhmt,  Mr.  GhmCi  and  Mr.  Shdbeare, 
for  the  other  parties. 


Vicb-Chancellob, — after  stating  the  facts : — 

JudprniHi.  It  was  argued  that  the  codicil  operated  only  with 
respect  to  the  copyhold  estates,  and  the  personalty. 
This  argument  is  founded  on  a  proposition,  which,  in 
theory,  is  no  doubt  true ;  and,  for  some  purposes,  is  tnie 
in  practice,  but  it  is  not  so  for  aQ  purposes.  The  will^ 
in  this  case,  gives  Leworthy  powers  large  enough  to  do 
much  that  he  has  absolutely  directed  to  be  done  during 
the  life  or  continued  incapacity  of  the  lunatic;  and  the 
codicil  certainly  does  not  restrain  it  Admitting  that 
the  powers  given  by  the  codicil  would  not  authorise 
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Leworihy  to  do  flome  matten  as  to  the  fireehold^  which  he  1842, 
mi^t  as  to  copyhold,  there  is  no  reaaon  why  he 
should  noty  in  the  honest  exercise  of  the  discretionary 
powen  given  under  the  will,  haye  r^ard  to  the  known 
wishes  of  the  testatrix,  whether  those  wishes  were  obli- 
gatory or  not.  Her  wishes  communicated  in  conver- 
sation would  not  be  obligatory;  but  there  is  no  reason 
why  he  should  not  attend  to  them  in  the  exercise  of  his 
discretionary  powers;  and,  if  he  might>  for  that  purpose, 
have  r^aid  to  conyersations  not  having  any  testa- 
mentary force,  I  do  not  see  why  he  may  not  r^ard 
mere  wishes,  notwithstanding  he  derives  his  knowledge 
of  them  from  the  language  of  the  codidOL 

Beferring  then  to  the  will  alone,  does  that  authorize 
any  and  which  of  the  dispositions  of  the  trust  property 
which  Lewarthjf  assumed  the  power  to  make  by  the 
deed  of  appointment  of  December,  1831  ?  It  was  said 
that  the  discretion  to  be  exercised  by  him  was  a  discre- 
tion to  be  exercised  from  time  to  time,  according  to  the 
exigencies  of  the  case ;  that  he  might  from  time  to  time 
dispose  of  the  property  absolutely,  but  that  he  could  not 
by  anticipation  direct  in  what  manner  it  should  be  di- 
vided at  a  future  lime.  Giving  full  effect  to  this  argu- 
ment it  would  in  no  respect  invalidate  those  directions 
in  the  deed  of  December,  1831,  which  were  made  upon 
a  view  of  facts  then  present  to  the  mind  otLeworthjf*  I 
find  nothing  in  the  argument  I  have  referred  to  which 
should  prevent  Leiowthyy  in  December,  1831,  from  di- 
recting that  the  Duxfcrd  property  (part  of  whidi  was 
freehold)  when  sold  and  converted  into  money, — and  the 
rents  before  the  sale, — should  be  applied  in  paying  the 
expenses  of  the  sale,  in  discharge  of  debts  and  charges 
affecting  it, — ^that  the  surplus  should,  in  the  next  pbce, 
be  applied  in  aid  of  the  legacies  given  under  Jame$ 
HitcVs  will,  in  the  maintenance^  education,  and  promo- 
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1842.  tion  of  certain  of  the  chjldren  of  James  BUeh;  and  in 
the  next  place  in  making  up  a  sum  of  7S2LtoFrederiA 
Richard  and  Maryt  bo  aA  to  equalize  pio  tanto  the  posi- 
tion of  those  parties  with  that  of  their  brothers  and 
*^''"'"^'  sisters:  nor  in  directing  that  the  proceeds  of  the  sale  of 
the  Ipswich  estate  and  the  rents  until  the  sale  should  be 
applied  in  replacing  a  sum  of  400/.  with  interest,  to  four 
of  the  children  of  James  Hitch,  being  sums  advanced  by 
them  for  the  payment  of  James  HUcKs  debts  (the  ex- 
press object  of  the  above  direction  being  to  put  all  the 
children  upon  an  equality).  Nor  do  I  see  why  Leworthy 
should  not  have  had  power>  in  December,  1831,  with  re- 
ference to  his  knowledgeof  the  state  of  mind  and  health 
of  the  lunatic,  to  determine  and  direct  that  no  part  of 
the  capital  should  be  divided  between  any  of  the  parties 
interested  during  the  life  of  the  lunatic;  and  that  an  in- 
come sufficient  for  the  comfortable  support  of  the  lunatic 
should  be  the  first  charge  upon  the  property  or  some 
part  of  it 

I  may  observe  that,  but  for  the  extraordinary  ad- 
vance in  the  value  of  the  property  smce  Leworthfs 
death,  (which  appears  to  be  owing  to  the  construction 
of  the  Eastern  Counties  Bailway),  I  see  no  reason  to 
suppose  that  the  direction  which  requires  the  capital 
not  to  be  divided  during  the  lunatic's  life,  was  other 
than  provident  and  proper.  With  respect  to  the  other 
directions  in  the  deed  of  December,  1831,  the  direc- 
tion to  the  nominees  to  sell  has  been  superseded  by  the 
act  of  tiie  Court;  but  I  cannot  accede  to  the  argu* 
ment  that  a  want  of  power  in  Leworthy  to  delegate  to 
the  nominees  that  ministerial  act  (so  far  as  it  related  to 
the  freehold)  would  invalidate  the  disposition  he  made  of 
tiie  property  when  sold,  and  of  the  property  until  the 
sale,  if  that  disposition  were  itself  within  his  powers; 
nor  do  Ithink  tliat  an  ineffectual  attempt  on  the  part  of 
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lAworthy  to  delegate  to  the  noimnees  the  discretionary        1842. 

division  of  the  income  of  the  freehold  not  required  for 

the  lunatic's  comfortable  support,  and  the  discretionary 

division  of  the  capital,  so  far  as  it  arose  from  freeholds 

after  the  lunatic's  death,  would  invalidate  an  otherwise  ^""^  ' 

valid  direction,  as  to  the  immediate  application  of  parts 

of  the  income  of  the  property,  in  equalizing  the  situation 

of  the  children. 

At  present  I  shall  give  no  opinion  as  to  the  validity 
of  the  discretionary  powers  attempted  to  be  given  to  the 
nominees,  so  far  as  they  relate  to  the  freeholds,  nor,  if 
invalid  as  to  the  freeholds,  whether  that  will  affect  the 
delegation  of  power  as  to  the  copyholds  and  personal 
estate ;  nor,  if  that  discretion  cannot  be  exercised,  in 
what  manner  the  Court  is  to  deal  with  the  fund  so  far 
as  it  may  be  undisposed  of. 

I  regret  the  necessity  of  postponing  the  final  decision 
of  the  case,  after  the  delay  which  has  already  occurred, 
but  I  cannot  usefully  attempt  to  adjudicate  upon  the 
questions  I  have  referred  to,  until  fturther  information 
shall  have  been  elicited  by  the  inquiries  which  will  be 
directed  by  the  present  order. 

[His  Honor  stated  the  inquiries  which  should  be 
made.] 


Obclame  (the  Plaintifis  and  Defendants  in  tbe  suit  of  OtrdlesUme  Deerte. 
V.  HUchy  by  their  counsel,  consenting)  the  former  decrees  dated 
respectively  the  20di  day  of  March,  1835,  the  26th  day  of  July, 
1839,  and  the  12th  day  of  February,  1841,  and  the  accounto  Uken 
and  inquiries  made  thereunder,  are  binding  upon  the  parties  to  the 
suit  of  OirHeMUmt  ▼.  HUeh,  as  upon  the  parties  to  the  several  former 
suits.    The  Master  to  inquire  and  state  who  was  the  heir  of  AUeia 

VOL.  n,  P  H.  W. 
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1 842.  Susatmak  HUeh,  the  tettatriz,  according  to  the  ctutoma  of  the  manon 
whereof  her  copyhold  estates  were  holden,  living  at  the  time  of  the 
decease  of  the  said  testatrix,  and  who  is  now  such  customary  heir, 
and  for  that  purpose  &c.  If  the  said  Master  shall  find  that  John 
Hitch,  in  &e.9  is  such  customary  heir,  then  it  is  ordered  that  the  said 
^^^cre€.  Master  do  inquire  and  state  to  the  Court  whether  Mar^  E,  C.  Hitch, 
one  of  the  children  of  Jameg  Hitch  the  father  &c.,  who  were  living 
at  the  death  of  the  testatrix  and  since  deceased,  had  attained  the  age 
of  twenty-one  years  at  the  period  of  her  decease,  or  whether  she  died 
without  having  attained  that  age.  The  Master  to  stete  the  amounts 
produced  by  the  sales  of  the  several  real  estates  of  the  said  testatrix, 
freehold  as  well  as  copyhold,  and  how  such  amounts  and  any  interest 
or  dividends  thereof  or  accrued  therefrom,  have  been  and  are  invested; 
and  in  teking  the  accounts  thereof,  and  ascertaining  such  amounts, 
the  Master  to  distinguish  and  state  what  several  parts  of  such  amounto 
and  investments  respectively  have  arisen  from  and  represent  the  pro- 
duce of  the  Ipswich  estetes,  and  the  produce  of  such  of  the  Duxford 
estetes  as  were  freehold,  and  the  produce  of  such  of  the  Duxford  es- 
tates as  were  of  copyhold  or  customary  tenure.  And  Frederick  R, 
Hitch,  and  Jamee  W,  Hitch,  and  Wortham  Hitch,  as  incumbrancers 
upon  the  share  of  the  said  Frederick  R,  Hitch,  and  the  said  James  W» 
Hitch,  as  the  heir-at-law  and  customary  heir  and  administrator  of  the 
said  Mary  E,  C,  Hitch  deceased,  by  their  counsel,  waiving  any  claim 
or  interest  which  they  might  have  had  under  or  by  virtue  of  the  deed 
of  appointment  of  (he  1 9th  of  December,  1831,  in  respect  of  the 
maintenance,  education,  or  promotion  in  life  of  the  said  Frederick  R. 
Hitch  or  the  said  Mary  E,  C,  Hitch,  in  case  the  legacies  under  the 
will  of  their  father  should  be  insufiicient  for  the  same,  or  in  respect 
of  any  claim  on  the  part  of  the  said  Frederick  R.  Hitch  and  Mary 
E»  C,  Hitch,  to  have  any  rents  or  profits  or  dividends  applied  to  their 
account  or  credit,  until  the  same,  from  time  to  time  so  applied,  should 
amount  to  the  same  sum  which  their  brothers  and  sisters,  who  had 
their  support  and  education  previous  to  their  father's  death,  received 
under  his  will,  and  which  in  the  said  deed  was  stated  to  amount  then 
to  the  sum  of  732/.  to  every  one  of  them,  so  that  they  the  said  Frederick 
R,  Hitch  and  MaryE,  C,  Hitch  might  have  the  like  equal  sum  when 
they  should  have  attained  the  age  of  twenty- one,  and  their  education 
completed;  and  the  said  Wortham  Hitch  and  EUzabeth  his  wife  in 
right  of  the  said  EUzabeth,  and  the  said  Charlotte  Oirdlestcne  and 
James  W,  Hitch,  in  her  and  his  own  right  only,  and  W,  B.  Girdlestone 
and  Eloisa  his  wife,  in  right  of  the  said  Eloisa,  by  their  counsel, 
waiving  all  claim  and  interest  which  they  respectively  might  have 
under  or  by  virtue  of  the  said  deed  of  appointment,  to  have  replaced 
the  sum  of  400/.  with  interest  at  &c.,  to  the  credit  of  the  four  eldest 
children  of  James  Hitch  the  father,  namely,  Elizabeth,  Charlotte, 
James  W.,  and  Eloisa,  being  sums  advanced  by  them  for  payment  of 
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part  of  Uieir  fother's  debts,  the  Master  to  inquire  and  state  what  an-  1842. 

nual  sums  of  money  ought  to  have  been  allowed  for  the  purpose  of 

providing  a  sufficient  and  comfortable  maintenance  for  the  said  Philip 

C.  B,  Hitehf  for  the  time  past,  since  the  25th  day  of  March,  1837, 

as  weD  as  for  the  time  to  come,  regard  being  had  to  the  amount  of 

the  vested  property  which  he  was  entitled  to  have  under  his  father's        D^ert* 

win,  and  what  proportion  of  the  Bank  3/.  per  cent.  Consols,  standing 

&c.,  ought  to  be  set  apart  to  provide  such  future  maintenance. 


4tha/nd^ik 
WOODGATE  V.  FIELD.  J^fy, 

10rA,21^,aiMf 
The  Plaintiff,  daiming  to  be  a  creditor  of  the  in-  j^^^^\ 
testate,  on  a  promissory  not^  filed  his  bill  on  behalf  of  ereditoron  be- 
himself  and  all  other  creditors,  against  the  administra-  and  Mother 
tor,  for  payment      The  Defendant,  by  his  answer,  S^^"^*"** 
admitted  assets,  bat  denied  the  debt,  and  suggested  Piainturbead- 

mittf^  or 

that  the  pretended  promissory  note  was  a  forgery.  proved,  and  the 

executor  or  ad- 
ministrator ad* 

The  Plaintiff  went  into  evidence,  and  proved  the  J^Sr"'  ^ 
note.    At  the  hearing,  titled  at  the 

hearing  to  an 
immeiSate  de- 
Mr.  Teed,  and  Mr.  Bagghawe,  for  the  Plamtiff,  asked  ^/^J^^^^ 

for  the  immediate  decree  of  the  Court  against  the  De-  ^  a  mere  de- 

cree  for  an 

fendant,  for  payment  of  the  debt  JVaU  v.  Btuhby  (a),      account. 

A  mistake  of 

the  law  or  prae* 

Mr.  Girdlettane,  and  Mr.  AUJrey,  for  the  Defendant.     ti49e  of  the  Court 

ia  not,  per  le, 

The  decree  must  be  for  an  account  in  the  usual  way.  JiSJ^/^' 
The  admission  of  the  executors  does  not  entitle  the  party  to  go 
Plaintiff  to  a  personal  decree,  without  giving  the  other  endenoe,  on 
crecKtors  an  opportunity  of  contesting  the  daun.  Otoens  ^  hear^irf** 
v.  Dicheman  (ft).     The  practice  uniformly  is  to  direct  )^j^°*^> 
the  account  only  in  the  first  instance.   Setan  an  Decrees, 


(a)  1  Bro.  C.  C.  488,  per  Lord  Thurhw. 
(6)  Cr.&Ph.48. 

P  2 
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1642.         P^  52;  AUomq^Gemtral  t.  CandkwmU{a) ;  Grwf  t.  CSktf- 
^^^^^^^^     wff(*);  2  Zfaau  Ofciw.  Pr.  854.     Not  only  haTC  the 
*•  other  crediton  of  the  intCTtate  an  interest  whidi  may 

be  <^ppo0ed  to  the  Flaintifl^  but  they  have  an  inchoate 
interest  in  the  proaecotion  of  the  soit,  and,  if  it  be  not 
dimiflBed,  they  have  an  interest  in  requiring  that  it 
shall  be  prosecated  in  sodi  a  manner  as  will  give  them 
the  benefit  of  it.  Siemdale  y.  OmkauoM  {e) ;  Qmmop  t. 
Haywardi^).  An  immfdiate  decree  woold  r  -^ente  as 
a  surprise  on  the  Defendant,  who  had  expected  that  he 
should  be  able  to  ccxitest  the  debt  before  the  Master. 
TamBn  Y.  Tamlm^t). 

Mr.  Teed,  in  reply. 

Other  creditors  have  no  interest  in  the  suit:  the 
Plaintiff  might  dismiss  his  bill  at  any  time  before  decree; 
and  the  Defendant  might  also  have  paid  the  debt  and 
costs,  and  procured  the  bill  to  be  dismissed  before  the 
hearing.  Pemberton  v.  Topham  (f) ;  Hokkn  v.  Kynas- 
ton{g). 


yiCE*CHANCELIX>R : — 

Judgment.  The  suit  b  iobtituted  by  a  simple  contract  creditor  on 

behalf  of  himself  and  aU  other  creditors,  seeking  the 
payment  of  a  debt  alleged  to  be  secured  by  the  prooiis- 
sory  note  of  the  intestate.  The  Defendant,  by  his  an- 
swer, says  he  believes  the  note  to  be  a  forgery,  and  that 
no  debt  was  due  to  the  Plaintiff,  but  admits  assets  suf- 
ficient to  pay  the  amount,  and  all  other  debts  of  the 
intestate.     He  suggests  no  ground  for  his  belief  as  to 

(a)  2  Cox,  45.  (e)  Ante,  Vol.  1,  p.  236. 

(b)  9  Vet.  123.  (/)  lBeav,316. 

(c)  1  Sim.  398.  (g)  2  Beav.  204. 

(d)  lY.&C.aC.33. 
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the  debt  and  note*  Evidence  has  been  gone  into  on 
the  part  of  the  Plaintiff  to  prove  the  debt,  and  he  asks 
an  immediate  decree  for  payment  The  Defendant 
says  it  ought  to  be  referred  to  the  Master  to  take  the 
aoconnt,  not  only  of  the  estate/ but  of  what  other  debts 
are  owing  from  the  testator.  This  inquiry  is  siud  to  have 
two  objects :  one  that  the  Plaintiff's  debt  may  be  proved 
in  the  Master's  office;  the  other  that  the  rest  of  the 
creditors  may  have  an  opportunity  of  getting  their 
debts  paid  in  the  suit.  In  a  creditors'  suit,  where  there 
is  no  admission  of  assets,  that  is  no  doubt  the  usual 
form  of  the  decree,  and  though  the  Plaintiff  may  have 
proved  his  debt  at  the  hearing,  it  may  still  be  displaced 
by  evidence  in  the  Master's  office ;  but  the  question  is, 
whether  that  form  of  decree  is  applicable  when  assets 
are  admitted? 
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/udgmeni. 


The  reason  for,  and  the  principle  of,  the  usual  form 
of  decree,  are  stated  in  Oweru  v.  Dickenson  (a),  but  that 
reasoning  has  no  application  where  assets  are  admitted, 
for  the  executor  thereby  makes  himself  liable  to  the 
payment  of  the  debt.  In  such  a  case,  the  other  cre- 
ditors cannot  be  prejudiced  by  a  decree  for  payment  of 
the  Plaintiff's  debt;  and  the  object  of  the  special  form 
of  the  decree  in  a  creditors'  suit  fails. 

I  entertained  no  doubt  upon  this  point,  nor  can 
I,  upon  inquiry,  find  that  it  was  ever  doubted  in  the 
other  branches  of  the  Court  In  effect,  the  rule  is 
proved  by  the  fact  that  the  creditor  and  the  Defendant, 
the  executor,  may  settle  the  matter  pending  the  suit, 
by  the  latter  paying  the  debt  and  costs  of  the  suit 
And  it  has  twice  been  decided  at  the  Bolls,  that  the 
Court  will  order  the  same  thing  to  be  done,  even  when 


(a)  Cr.  &  Ph.  48. 
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1842.  the  suit  had  proceeded  to  a  oonaidenible  extent  I£  then 
the  Court  would  compel  a  creditor  to  accept  payment  of 
his  debt  when  the  executor  offers  to  pay  it»  with  the 
costs  of  suit»  where  is  the  line  to  be  drawn,  beyond 
Judgment,  ^y^j^  ^^  Plaintiff  cannot  be  allowed  to  have  the  exdu- 
rive  benefit  of  his  own  suit.  I  am  satisfied  that  in  this 
case  there  ought  to  be  a  decree  for  immediaf4^  payment. 

It  was  objected^  however,  that  in  Stemdakr*  Hankmr 
mnty  Sir  A.  Hart  said,  that,  on  the  filing  of  a  creditors' 
bill,  every  creditor  has  an  inchoate  right  in  the  suit;  the 
meaning  of  that  expression  is,  that  a  right  then  com- 
mences which  may  indeed  fail,  but  may  also  be  per* 
fected  by  decree;  and  it  is  not  inaccurately  called  an 
inchoate  right  After  the  decree,  every  creditor  has  an 
interest  in  the  suit;  but  the  question  is,  whether  the 
Plaintiff,  imtil  decree,  is  not  dominus  litis,  so  that 
he  may  deal  with  the  suit  as  he  pleases.  There  is 
nothing  to  prevent  other  creditors  from  filing  bills  for  a 
like  purpose;  and  there  is  nothing  more  common  than 
for  several  suits  to  exist  together,  and  the  Court  per- 
mits them  to  go  on  together  until  a  decree  in  one  of 
them  is  obtained,  because  it  is  possible,  before  the  decree* 
that  the  litigating  creditor  may  stop  his  suit 

The  only  question  then  is,  whether  the  Plaintiff  has 
sufficientiy  proved  his  debt  The  Defendant  admits  that 
he  saw  the  note  before  putting  in  his  answer :  he  therefore 
knew  what  was  upon  the  face  of  it  It  purports  to  be 
signed  by  the  intestate,  and  it  has  two  attesting  wit* 
nesses.  They  depose  that  it  was  produced  to  them, 
written  as  it  now  appears,  except  that  the  interlineation 
of  the  name  of  the  payee  was  omitted:  that  the  inter- 
lineation was  inserted  in  their  presence,  and  that  it  was 
then  signed  in  their  presence  by  the  intestate:  I  see  no 
groimd  for  saying  that  the  evidence  was  not  suffident 
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It  is  quite  dear  that  It  would  be  sufficient  at  law.  The 
Defendant  might  have  cross-examined  the  attesting  wit- 
nesses; or^  if  necessary,  he  might  have  filed  a  cross-bill 
for  discovery.  There  is  no  evidence  that  the  note  was 
a  forgery,  and  no  statement  of  the  ground  for  that  sug- 
gestion. 
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Jmd§witni» 


The  only  point  suggested  at  the  bar  as  a  reason  why 
the  decree  should  not  now  be  made,  was,  that  the  prac- 
tice was  supposed  to  be  different,  and  that  therefore  the 
Defendant  should  have  an  opportunity  of  contesting  the 
debt  by  a  trial  at  law.  If,  upon  a  special  application^ 
the  Defendant  can  shew  that  there  was  in  fact  a  slip, 
which  will  operate  as  a  surprise  upon  him,  and  will  un- 
dertake in  any  event  to  pay  the  costs  of  the  trial,-* 
rendered  necessary  by  his  own  neglect,  —  unless  the 
Court  shall  otherwise  order,  I  will  consider  whether  I 
am  at  liberty,  at  the  hearing  of  the  cause,  after  the  case 
is  fully  proved,  to  entertain  such  an  application.  Such 
an  application  is  not  to  be  acceded  to,  except  under 
special  circiunstances. 


The  Defendant  presented  his  petition  for  leave  to  stuitmeni. 
enter  into  evidence,  either  before  the  Master  or  other- 
wise, to  disprove  the  exbtence  of  the  Plaintiff's  debt,  al- 
l^ing  in  effect  that  the  legal  advisers  of  the  Defendant 
had  considered  it  to  be  the  practice  of  the  Court,  not,  in 
the  first  place,  to  make  any  other  decree  than  for  an  ac- 
count, where  the  bill  was  by  a  creditor,  on  behalf  of  him- 
self and  all  other  creditors.  Affidavits  were  filed  by  the 
Defendant  for,  and  by  the  Phdntiff  against,  this  petition* 
The  Defendant  also  presented  a  common  petition  of  re- 
hearing. 


216 


CASES  IN  CHANCERY. 


1842. 


4fVWHent0 


Mr.  Kenyan  Parker,  and  Mr.  AUfrey,  in  support  of 
the  first  petition,  cited  Hood  y.  Pimm  {a).  Marten  v. 
fFhicheb(Jb),  Cox  v.  Attingham(c),  Edney  v.  JeweU{d), 
Hughes  v.  Eadea  (a). 

Mr.  Teed,  and  Mr.  Bagshawe,  contrsL 

In  none  of  the  cases  cited  has  liberty  been  ^ven  to 
supply  evidence  on  the  identical  question  which  consti- 
tuted the  substance  of  the  dispute  in  the  cause,  after  the 
party  has  had  full  opportunity  of  bringing  forward  his 
testimony  at  the  proper  time.  Such  a  relaxation  of  the 
practice  opens  the  very  danger,  agunst  which  the  strict- 
est rules  of  the  Court  as  to  the  examination  of  witnesses, 
and  the  publication  of  testimony,  are  designed  to  guard* 
Even  in  a  cross  cause,  which  a  party  has  an  unquestion* 
able  right  to  institute,  he  cannot  avail  himself  of  evidence 
taken  in  the  cross  cause,  touching  the  very  matters  in 
which  the  parties  were  at  issue  in  the  original  cause. 
PoBcaU  y.  Scott,  Scott  v.  PascaU  (/),  miford  v.  BeoM- 
ley(g),  Ridky  v.  Obee(h),  Taylor  v.  Obee  {i).—  Th&y 
cited  also  Young  v.  Keigtdy  (A),  Marten  v.  Whichelo  (I). 


In  support  of  the  petition  of  rehearing, 

Mr.  Kenyon  Parker,  and  Mr.  AOfrey,  contended  that 
the  answer  had  suflBlcientiy  put  in  issue  the  consideration 
for  the  note,  to  cast  upon  the  Plaintiff  the  necessity  of 
proving  that  consideration.    Mils  v.  Barber  (m). 


(a)  4  Sim.  101. 

(b)  Per  Lord  Cotfenham,  Cr. 
&  Ph.  261. 

(c)  Jac.  337. 

(d)  6  Madd.  165. 

(e)  Ante,  Vol.  1,  p.  486. 
(/)  Fiee-ChanceUor  of  Eng- 


land, 1842,  not  yet  reported. 
{g)  3  Atk.  501. 
{h)  3  Pri.  26. 
{%)  Id.  83. 
(*)  16  Vea.  348. 
(/)  Ubi  sup. 
(«)  1  Mee.  &  W.  425. 
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Mr.  Teed,  and  Mr.  Boffthawey  for  the  Plaintiff,  relied         i842. 
on  tbe  evidence  in  the  caxiee,  as  establishing  the  Plain* 
tiff's  case* 


The  Vice-chancellor  refused  the  prayer  of  the  first  Jndgmmi. 
petition,  and  dismissed  it  with  costs,  not  on  the  absence 
of  merits,  raising  a  case  of  doubt  as  between  the  pa2V 
ties,  but  on  the  absence  of  any  evidence  of  the  alleged 
mistake  of  the  practice,  expressing  an  opinion  that  a 
mistake  of  law,  even  if  proved,  would  not  necessarily, 
and  per  se,  have  been  a  sufficient  ground  for  affording 
anotiier  opportunity  of  giving  evidence.  With  r^ard 
to  the  consideration,  it  was  not  enough  merely  to 
give  notice  to  the  Plaintiff  to  prove  the  consideration — 
the  note  prim&  fade  imported  consideration ;  but  if  any 
drcumstances  of  fraud  were  diewn  by  the  Defendant, 
the  Plaintiff  might  then  be  required  to  go  into  evidence 
of  the  consideration.  The  rule  in  equity  was  the  same 
as  at  law :  Easton  v.  Pratchett(a) ;  MSU  v.  Barber  {b). 

His  Honor  then  stated  the  effect  of  the  evidence,  and 
concluded  that  there  was  so  much  difficulty  arising  out 
of  the  proofs  which  the  Plidntiff  had  himself  given, 
exclusive  of  the  proof  of  the  note,  to  render  further 
inquiry  proper,  and  directed  the  case  to  stand  over,  giv* 
ing  the  Plaintiff  liberty  to  bring  an  action  on  the  note, 
with  a  declaration  that  the  costs  of  the  action  should  be, 
in  any  event,  borne  by  the  Defendant. 


1843. 
Thb  action  wm  brought,  and  the  Plaintiff  recovered.    Decree  for     SW  AprU. 
payment  of  the  debt,  with  costa. 

(a)  I  Cr.  M.  &  Roe.  798.  (*)  1  Mee.  &  W.  426. 
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1842. 

-^^^JjJ^-  FISHER  V.  TATLER. 

^^24a'     Under  the  decree  in  a  creditan'  rait  for  an  aoooont 

Jmmtary.      of  the  estate  and  debts  of  the  testator,  D.  F.  Tayler,  a 

Tlieiinpiied       claim  was  Carried  in  by  Sinum  WWany  of  the  som  of 

•Bdiofitj  01  a  ^ 

partner  to  bind  4000iL  upon  promisBOty  notes  in  the  name  of  a  finn  in 

for  tibe're^j^   which  the  testator  was  a  partner.     The  debt  arose  in 

■^J^;^;^  the  following  manner:— 

partnenhip 
purpoffSi  in  tha        _ 

ordinary  ooone  In  January,  1832,  a  partnership  was  formed  between 
♦JEj^^S^*^  Henry  ShuUleworthy  Jateph  fFartnaby,  and  the  testator, 
iS'^St^T*'  under  the  firm  of  Z>.  F.  Tayler  §•  Co.,  for  the  manufic- 
to  raising  mo-  ture  of  patent  solid-headed  pins,  and  it  was  agreed  that 
powofincreatl  Shuttkworth  and  Warinaby  should  advance  in  moieties 
alpiulorflie  8000/.,  or  such  other  sum  as  should  be  required  for 
*""5widtih«re-  j^^  patent  and  machinery,  which  was  then  to  become 
adTanc^  mo*  the  property  of  the  partnership,  in  equal  shares.  Shut* 
ptftner Jraow.  tkworth  and  Warinaby  were  also  to  bring  in  1500^  in 
^tibebttCT*  ^^^^Jf  *o  1>®  considered  as  a  debt,  and  bear  five  per 
jmrpoM,  can.     cent,  interest.    If,  at  any  future  time,  it  should  be 

not  M  a  matter  , 

of  oouieciiarge  thought  neccssary  to  increase  the  capital,  such  addition 

nera  with^'  ^  ^  advanced  in  equal  shares ;  and  any  partner  ad* 
^^j*^!*'^*  vancing,  with  the  consent  of  the  other,  more  than  by 
place  with  their  the  articles  he  was  bound  to  do,  the  same  to  be  entered 
tnS  authoritj.  in  the  partnership  books  as  a  debt,  and  carry  the  like 
Two  partner!  interest  Warinaby,  who,  according  to  the  representa- 
nonnced  their  tion  of  the  Defendants,  brought  in  his  required  share  of 
•SStTc^aoo/.  *^®  capital,  only  by  the  assistance  of  ShtUikworih,  died 
to  tl^  capital,' 

by  admitting  one  or  more  additional  partners.  W.  entered  into  a  negotiation  with  one  of  the 
partneri,  then  acting  on  behalf  of  both,  on  the  snbject  of  the  announcement,  bat  afterwarda 
declining  to  enter  into  the  firm,  adyanoed  a  sum  of  4000/.  to  that  partner  by  way  of  loan,  on 
the  lecarity  of  the  bills  of  the  firm,  and  also  of  the  separate  estate  of  such  partner:— AMI, 
that  W,  had,  so  far  as  this  eridence  went,  notice  that  the  loan  of  4000/.  waa  an  adTance» 
not  within  the  implied  authority  of  Uie  partner  obtaining  it,  the  other  partner  having  autho- 
rized the  capital  to  be  raised  in  a  different  mode ;  but,  inasmuch  aa  the  original  partnership 
was  then  existing,  and  the  advance  might  have  been  within  the  scope  of  the  partnership 
authority,  withont  reference  to  the  proposed  increase  of  capital,  liberty  was  given  to  IF,  for 
the  purpose  of  trying  that  question,  to  oring  an  action  on  the  bills  against  the  executors  of 
the  other  partoer. 
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in  November,  1834 ;  and,  upon  that  representation,  if       i842. 
the  firm  was  then  indebted  to  the  estate  of  Warinabyi 
the  estate  of  Wartnaby  was  indebted  to  ShyUkuxniL 

In  November,  1838,  the  sorviving  partners.  Shuttle^  Si^immemi. 
worth  and  the  testator,  caused  the  following  advertise- 
ment to  be  inserted  in  the  newspapers : — ''  Partnership. 
In  a  most  highly  respectable  and  weU-established  whole- 
sale mercantile  concern,  the  verj  first  house  in  its  line 
in  the  Kingdom,  an  additional  capital  of  about  16,000il 
is  wanted  to  extend  the  business  and  paj  off  a  deceased 
partner's  advances.  It  is  therefore  proposed  to  admit  one 
or  more  gentlemen,  whose  shares  will  be  proportioned  to 
the  amount  of  their  capitaL  Principals  or  their  solid- 
tors  addressing  to  V.  R.,  post-paid,  Liaw  Club,  Chan- 
cery-lane, may  have  the  most  candid  explanation,  and 
lull  particulars."  WUkin  answered  the  advertisement^ 
and  shortiy  afterwards  received  the  following  letter : — 

**  2&th  January^  1838. 

- "  Sir, — Owing  to  the  illness  of  the  acting  partner,  your 
letter  addressed  to  Y.  B.  respecting  the  advertisement  for 
a  partnership  was  not  opened  till  this  morning.  It  is 
hoped  that  his  health  will  be  sufficientiy  restored  by 
the  middle  of  next  week  to  enable  him  to  give  you  a 
meeting,  with  a  view  to  enter  into  the  necessary  explana- 
tion. We  are  instructed,  therefore,  to  request  you  will 
attend  at  oiir  office  on  Wednesday  next,  l^e  31st  inst, 
at  11  o'clock,  for  that  purpose,  &c.    **  We  remain,  &c., 

•'  S.  WUhin,  Esq."  «  Battye,  Fuher,  §•  Sudbw.'' 

WiVdn  accordingly  attended  at  the  place  appointed 
and  met  Shuttkwarth  and  Mr.  Sudhw,  but  no  agreement 
was  then  made. 

Mr.  Sudlow  stated  that,  to  the4)e8t  of  his  reooUectioUf 
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wauU,  and  that  the  n^otiatioD  fiir  a  partamhip  went 
ofl^  and  was  cntiidy  abandoned- 

8i€t€tf^eit.       WSkuCs  atate  of  fi^ts  thna  rqseRoled  the  cbcom- 
atanoes:— Mr.  S^dhw  (the  aolidtor  of  the  tealatOT^,  and 
ooaMionaIl7ofthefinn)mtrodiioed  nWrnioSkadOtwrnHk 
aaooeof  thepaitneninthefinnofD.  ^.  Tmfkrif  Co^ 
and  a  oooTcraatioii  then  took  jdaoe  on  the  aabject  of  the 
adyertiaement,  in  whidi  SkmttlewarA  told  ^Oai  that  the 
partneia  in  the  buflinesB  were  the  testator  and  himsdf  ; 
that  the  teatator,  who  was  the  actire  and  managing 
partner,  was  prevented  by  iUness  firom  being  presoit 
at  that  meeting;  and  that  ahige  pcnrtaonof  theo^Htsl 
required  was  to  lepkoe  that  of  a  deceased  partner.  IfZf- 
km  then  informed  SlmUlewarih  and  Mr.  Smdlow  of  the 
amount  of  ci^Htal  which  he  would  be  able  to  bring  in; 
and  after  some  further  conversation^  the  treaty  was  mi* 
joumed.    fUlkin  afterwards  employed  Mr.  fFood  as  his 
attorney,  and  being  advised  not  to  enter  into  a  partner^ 
ship,  it  was  ultimately  arranged  that  he  should  act  as 
the  accountant  and  superintendent  of  the  firm,at  a  salary, 
and  that  his  duty  should  be  the  management  of  their 
accounts,  and  cash  account     The  n^otiati(m  was  con* 
tinned  by  Shuttieworthy  as  such  partner,  .on  behalf  of 
the  firm,  and  by  Mr.  Wood,  as  the  attorney  of  fFSkin, 
Shuttkworth  stating,   that  the  object  for  which  the 
money  was  intended  to  be  raised  was  to  pay  off  the 
advances  of  a  deceased  partner,  and  for  other  partner- 
ship purposes.    Mr.  Wood  advised  Wilkin  ^not  to  make 
the  proposed  advance  to  the  firm,  without  the  separate 
security  of  Shuttkworth  as  well  as  that  of  the  firm,  and 
Shuttkworth  having  acquiesced  in  that  requisition,  a 
memorandum,  as  heads  of  the  agreement^  was  drawn  up 
and  signed,  as  follows: — 
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State  qf/aeia. 


*'  Bond  from  Henry  Shutikworth,  of  Market  Hot*  i842. 
iorongh,  in  the  county  of  Leicester,  to  Simon  Wilkin, 
of  Cossey,  Norfolk,  for  4000iL  at  5  per  cent  interesty 
SOOOiL  to  be  paid  down  immediately,  and  the  renudning 
lOOOiL  as  soon  as  obtained  by  Mr.  Wilkin,  and  in  the 
meantime  Mr.  W.\&to  give  Mr.  S*  a  declaration,  that, 
although  the  bond  for  4000^  is  given,  3000Z.  part 
thereof  only  is  paid." 

''-Agreement  between  the  said  H.  S.  and  S.  W.,  that 
the  said  4000/.  is  lent  to  H.  S.,  as  the  partner  of  D.  F. 
Tayler  and  as  part  of  the  capital  of  the  firm  of  2>.  F. 
Tayler  §•  Co.  of  Light-pool  MUh,  Gloucestershire,  and 
Nos.  9  and  10  King-street,  Ckeapside,  patent  solid-headed 
pin  and  brass  wire  manufacturers,  and  that  the  said  8, 
^.  is  to  be  employed  by  the  said  firm,  as  assistant  and 
superintendent,  and  general  agent,  at  a  salary  of  200^ 
per  annum,  payable  quarterly,  together  with  the  use 
and  occupation  of  the  house  and  furniture  at  No.  10  in 
King-street;  and  if  Mr.  W»  relinquishes  the  use  and 
occupation  of  the  house  in  King-street,  then  he  is  to  be 
allowed  807.  per  annum,  towards  paying  the  rent  &c.  of 
another  house.  Mr.  ^.  is  to  attend  regularly  to  the 
business  of  the  firm.  Proviso  that  agreement  and 
'  bond  to  be  void  on  payment  of  the  4000iL  and  interest, 
and  alter  six  calendar  months^  notice  by  either  party. 
Agreement  to  commence  on  the  25th  of  March  next. — 
Henry  Shuttleworth.— Simon  Wilkin.'' 

On  the  27th  of  February,  1838,  Wilkin  paid  to  8hu^  Statement, 
tleworth  1600L,  on  the  1st  of  March,  1838,  1400iL,  on 
the  16th  of  April,  1838,  500/.,  and  on  the  28th  of 
April,  1838,  500/.,  making  together  4000iL,  for  which 
several  sums  Shuttleworth  gave  to  Wilkin  the  promissory 
notes,  in  the  name  of  the  firm  of  D.  F.  Tayler  ^  Co. 
Shuttleworth  executed  also  his  separate  bond  for  8000iL, 
-conditioned  for  the  payment  of  4000/.,  to  Wilkin,  at  six 


Statmmemi. 
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monthfi'  notice,  and  deposited  with  Wilkm,  as  a  further 
Becurity,  the  tide-deeds  of  certain  real  estate»  the  pro- 
perty of  Shuttlewarih. 

Of  the  sum  lent  by  Wilkin,  a  part  (about  400^)  was 
proTed  to  have  been  immediately  applied  in  the  payment 
of  a  partnership  debt 

JVUkm  entered  upon  his  duty  under  the  agreement,  in 
May,  1838.  The  testator,  having  received  a  complaint 
from  FUck,  a  derk,  whose  office  Wilkm  was  to  fill,  remon- 
strated with  Shuttkuforth,  by  a  letter  of  the  28th  of  April, 
on  the  impropriety,  on  his  sole  authority,  of  superseding 
FUck ;  the  testator  afterwards,  on  the  occasion  of  vimting 
the  counting-house  in  Kinff-^street,  appeared  to  have  re- 
cognised WiOun  as  a  person  whom  he  expected  to  find 
there.  On  the  Slst  of  July,  the  testator  caused  a 
notice  to  be  served  upon  Wilkin^  distinctly  apprising 
him,  that  he  (the  testator)  had  never  seen,  and  knew 
nothing  of  any  agreement  between  Wilkin  and  Shutde" 
toorth;  that  Wilkin  was  not  to  consider  himself  employed 
by  the  firm,  and  that  the  firm  would  not  be  answerable 
for  any  wages,  or  other  remuneration  for  his  services; 
that  ShvUleworth  had  not  authority  to  appoint  him,  and 
that  he  must  look  to  the  latter  alone  for  his  remimera- 
tion.  And  on  the  30th  of  July,  the  testator  caused  a 
notice  in  the  name  of  the  firm  to  be  delivered  to  FUck^ 
directing  him  not  to  make  any  payment  to  Wilkin^  as 
he  was  not  employed  by  the  firm. 

On  the  1st  of  January,  1839,  the  partnership  between 
the  testator  and  Shuitkfoarth  was  dissolved,  and  an 
agreement  was  made  by  which  Shuttlewarih  was  to  be- 
come the  purchaser  of  the  partnership  property.  WUr 
kin  subsequentiy  acted  as  the  derk  of  Shuttkworth. 
Shuttlewarth  became  bankrupt  in  December,  1839.    It 
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did  not  appear  that  Wilkin  had  ever  demanded  payment 
of  the  loan  from  the  testator^  until  the  1 1th  of  January 
1840,  when  the  testator  was  served  with  a  writ  at  the 
suit  of  Wilkin,  against  both  Tayler  and  Shuttkuforth,  in 
an  action  of  assumpsit  for  4000/L  and  interest  firom  the 
19th  of  November,  1839.  The  testator  died  on  the  2nd 
of  February,  1840.  ShtOtkwarth  died  in  April  of  the 
same  year. 

The  Master  rejected  the  daim,  and  Wilkin  excepted    SxeepiUm, 
to  the  report 


Mr.  Sharpe,  and  Mr.  Romilly,  for  Wilkin,  commented  Argwrnehf. 
on  the  various  circumstances  in  evidence,  and  submitted, 
as  the  necessary  conclusion,  that  the  4000/L  was  bor- 
rowed by  Shuttlewcrthy  on  behalf  of  the  firm,  for  part- 
nership purposes,  and  was  actually  employed  in  such 
purposes  with  the  knowledge  of  Tayler,  and  that 
the  loan  had  been  made  upon  the  credit  of  the  part- 
nership, and  not  upon  the  credit  of  ShuttleuHnrth  alone. 
And  they  adverted  to  the  implied  authority  of  a  partner 
to  bind  his  copartners,  in  respect  of  monies  borrowed 
for  partnership  purposes,  in  the  course  of  business; 
Lane  v.  Williams  (a);  Bathtoell  v.  Humphreys  (b) ;  Thick" 
nesse  v.  Br&mHow  (c);  Harrison  v.  Jackson  {d) ;  Swan 
V.  SUele  {e) ;  Loyd  v.  Fres^field  {g) ;  CoUyer  on  ParU 
nership,  p.  263  et  seq.,  ed.  2 ;  and  to  the  absence  of  any 
facts  affecting  Wilkin  with  notice  that  ShuUleworth  had 
not  such  authority. 

Mr.  Teed,  Mr.  Lee,  and  Mr.  Heathfield,  for  the  exe^ 

(a)  2  Vem.  277.  Kenyan. 

(6)  1  Esp.  406.  (e)  7  East,  213 ;  per  Lord 

(e^  2  Cr.  &  Jer.  425.  EUenborough. 

(rf)  7  T.  R.  210;  per  Lord        (9)  2  Car.  &  Payne,  325. 
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iBtt*  colonty  contendeJ,  that  Ac  qinimrtiwif»  nafcr  wMcli 
tiie  ncgotistioa  origiiMrtffV — die  powlion  of  tlie  pHtnen 
at  dMt  time^ — tbe  msterial  depntme  from  the  pmpoee 
intanuited  in  die  adrertifleoienly  wUdi  the  agnjuuent 
with  fFaUminYKAredf — the  sqMoarfe  aecmity  tdken  from 
SkMUkworthr—^k^  repaSa&m  by  the  testator  of  any 
cootnet  with  fFUkiM,  and  the  acqoicBcence  of  the  htter 
after  that  rqmdiataon^ — aDoontiiboted  to  prove  that  the 
loan  of  400aL  waa  not  maik  to  thepartnendiqs  bat  waa 
an  advanee  to  ShMitlewortk  alone.  And  the  condnct  of 
fFUkin  after  the  dimolation  of  partnenhqi  was  not  only 
confirmatory  of  the  mme  ftct,  bat  waa  an  adoption  of 
Shuttleworth  as  the  sole  debtor:  Hope  t.  at$i{a); 
Thampton  r.  PereioaI{b);  Arden  y.  Sharpe(e)*,  Ewms 
T.  Drumnumd(d);  CdOyer  on  ParinerMp,  ^pp.  334, 385, 
ed.2. 

Mr.  Kenyan  Parker,  for  the  Fhuntiflb. 

Mr.  Sharpe,  in  reply. 

The  alleged  acquiescence  of  fFSkin,  after  the  testator 
had,  by  his  letter,  attempted  to  repudiate  all  dealings 
between  him  and  the  firm,  has  been  used,  first,  as  evi* 
dence  of  the  nltture  of  the  ori^nal  transaction ;  and, 
secondly,  as  affecting  the  right  which  fVUkin  had  pre- 
viously acquired,  and,  in  fiict,  discharging  the  testator. 
How  can  the  debt,  or  the  liability  of  dther  partner,  be 
affected  by  the  conduct  of  WUkin  at  such  time  ?  He 
might  have  been  negligent  then,  but  how  does  that  affect 
his  right?  It  would  be  prejudicial,  so  as  to  found  an 
equity  for  the  testator,  only  if  it  had  led  the  testator  to 
do  or  omit  some  act  which  he  otherwise  would  not  have 


(a)  1  East,  53.  (c)  2  Esp.  524. 

(6)  5  B.  &  Adol.  925, 933.  (d)  4  Esp.  89. 
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done  or  omitted.  The  n^ligence  of  Wilkmy  howerei^ 
great  it  might  have  been,  oould  not  have  affected  the 
conduct  of  the  testator.  JVilUn  was  at  liberty  to  with- 
hold any  demand  for  his  debt»  without  prejudicing  his 
right  to  it,  so  long  as  it  was  not  barred  by  the  Statute 
of  Limitations.  And  the  same  view  of  the  case  relieves 
it  of  the  first  observation  founded  upon  the  same  absti- 
nence on  the  part  of  Wilkin, — ^why  is  it  to  be  inferred 
that  the  loan  was  not  a  jcnnt  loan  because  the  oreditdr 
did  not  choose  to  enter  into  an  angry  correspondence 
with  one  of  the  jcunt^ebtors  ?  The  reasonable  course, 
espedaUy  of  a  party  in  the  situation  of  WHkm,  was,  to 
leave  to  the  partners  themselves  the  discussion  of  their 
relative  liabilities. 
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ArgumeiU.^ 


Vice-chancellor: — ^Afler  stating  the  facts. 

The  points  which  have  been  urged  on  the  part  of  the 
estate  of  Tayltr  are,  first,  that  the  loan  according  to 
the  truth  of  the  transaction  between  Wilkin  and  Shuttle^ 
worth  was  a  loan  to  the  latter  separately,  and  not  to  the 
firm.  Secondly,  that  if  the  loan  was  agreed  to  be  made 
to  the  firm,  it  was  made  under  such  circumstances  that 
the  firm  was  not,  and  that  the  estate  of  Tayler  there* 
fore  is  not  liable,  to  the  debt;  and  thirdly,  that,  if  both 
of  the  first  points  were  ruled  against  the  estate  of  Tay- 
kr,  that  estate  had  become  discharged  by  the  subsequent 
acts  of  main. 


Judgwumi. 


I  have  endeavoured  to  discover  some  explanation  of 
the  case  which  should  make  its  different  parts  reconcila- 
ble with  each  other.  It  occurred  to  me  at  first,  that  the 
true  explanation  of  the  original  transaction  might  be 
found  by  giving  a  very  critical  and  strict  effect  to  the 
terms  of  the  written  memorandum  which  was  signed  by 

VOL.  n.  Q  H.  w. 
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npoiL  ThewcnrdBare^ — ^agzeementbe^eenlLSIiilffe- 
warih  and  S.  WOkm,  that  the  aaid  4,00(UL  k  lent  to  JJ. 
Shuttlewarth,  as  the  partner  of  2>.  2^.  7<^fa^,  andaspart 
of  the  capital  of  the  film  of  D.  i^.  TayAr^Cb."  Now, 
it  appean  that  much  importanoe  was  attached  bjr  iSfatf- 
lincorift  to  the  eifcnmstaaoe  that  the  money  was  wanted 
finr  the  pmpose  of  and  intended  and  agreed  to  be  em- 
ployed in  the  businesByandfor  the  benefit  of  the  firm  of 
Taykr  If  Co. ;  and  it  appealed  to  me  not  improbable, 
that  whilst  the  loan  was  made  to,  and  upon  the  credit 
of,  ShuUleworth  alone,  the  parties,  or  at  least  ffUkm, 
imagined  that  he  would  be  entitled  to  recover  against 
the  firm,  provided  the  money  was  applied  for  the  benefit 
of  the  firm:  but,  I  have  been  forced  fix>m  that  conjeo- 
ture  by  the  affidavit  of  Mr.  fFoody  the  solidtor  of  fTU- 
kin  in  the  transaction ;  he  avers,  in  the  most  distinct 
terms,  that  the  loan  was  made  to  the  firm;  that  he  (Mr. 
fFood)  himself  proposed  that  ShuUkwarA  should  give 
his  separate  security  for  the  debt ;  and  adding  to  this 
the  fact,  that  the  transaction  commenced  with  an  adver* 
tisement  for  a  partner,  who  was  to  bring  in  money  to 
enlarge  the  afiairs  of  the  concern,  and  pay  a  retiring 
partner,  I  cannot  entertain  any  doubt  but  that  Mr. 
Wood  accurately  represents  what  he,  at  the  time,  under* 
stood  to  be  the  true  nature  of  the  transaction.  This  is 
direct  evidence,  and  evidence  that  I  cannot  reconcile 
with  the  conclusion  to  which  the  parties  appearing  for 
Tayler^s  estate  ask  me  to  come.  I  have  been  equally 
unsuccessful  in  my  endeavours  to  reconcile  the  evidence 
before  me  as  to  the  manner  in  which  Tayltr  acted  to- 
wards fFUkin,  between  the  month  of  May  and  the  31st 
July,  1838.  If  Taykr^s  letters  were  evidence  for  his 
own  estate,  his  letters  of  the  28th  April,  and  subse- 
quently, would  clearly  import  that  he  was  a  stranger 
to  the  terms  of  the  agreement  upon  which  Shutdeworth 
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and  WUkm  had  acted,  and  were  acting,  and  that  he 
disapproved  of  WSUn  bdng  retained  by  the  firm ;  and 
the  affidavit  off.  77iy2er  is  to  the  same  effect ;  but  they 
are  not  strictly  evidence  for  Tayler^s  estate;  and  the 
testimony  both  of  Flick  and  Crawley ^  two  unexception- 
able witnesses,  gives  an  opponte  character  to  this  part 
of  the  case.  It  is  certain,  however,  that  on  the  3l8t  of 
July,  1838,  Tayler  took  a  very  decided  course  for  the 
purpose  of  recording  the  position  he  intended  thencefor- 
ward to  take  up.  In  his  letter  of  that  date,  delivered 
to  Wilkin  (a),  Tayler  disavowed  or  repudiated  the  acts 
upon  which  his  liability  is  said  to  be  established, — he  r^ 
jected  WUkin  altogether.  No  attempt  has  been  made 
to  diew  that  WSim,  when  thus  challenged  by  Tayler ^ 
met  that  challenge  by  an  assertion  of  the  right  which  he 
now  insists  upon.  It  may  be  possible  to  reconcile  Wih- 
JdfCs  conduct  in  that  part  of  the  case  with  his  present 
daim,  by  supposing  that  Shuitlewarth,  having  broken 
faith  with  him  in  not.  having  applied  the  loan,  or 
some  part  of  it,  for  the  benefit  and  purposes  of  the  firm 
of  Tayler  If  Co.,  had  influence  enough  over  his  creditor 
WUkmy  to  persuade  him  not  to  come  to  an  open  rupture 
with  Tayler  by  then  insisting  on  his  claim.  The  then 
existing  and  subsequent  connexion  between  Shuttlewarth 
and  fFUUn  may  well  suggest  the  possibility  of  such  an 
influence  having  existed. 


1842. 


Judgmetnt. 


The  rest  of  the  case  is  in  much  obscurity  so  far  as  any 
direct  evidence  might  affect  it,  but  it  admits  of  explana- 
tion with  reference  to  the  actual  and  altered  position  in 
which  the  parties,  from  time  to  time,  stood  towards  each 
other ;  provided  the  truth,  as  to  those  parts  of  the  case 
to  which  I  have  adverted,  can  once  be  established. 
Taykr  denied  all  privity  between  himself  and  Wilkin, 


(a)  Supra,  p.  222. 
q2 
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1842.  iuacli  therefore,  oonsisteiitly  witE  that  poaitioii,  treated 
paymentB  charged  in  the  London  books,  as  having  been 
made  to  Wilkin^  as  pajonents  made  on  account  of  Skut^ 
tlewoHhy  ar:d  debited  Shuitlewarth  with  those  pajonents 
JudgmtHi.  accordingly.  The  other  acts  of  the  parties  will  be  found 
consistent  with  the  arrangements  between  Shuitlewarth 
and  Toiler,  which  it  was  the  object  of  the  dissolution  oV 
the  partnership  to  carry  out;  the  latter  factswill  there- 
fore throw  comparatiyely  little  light  upon  the  original 
transaction ;  they  were,  in  truth,  produced  wholly,  or  in 
a  great  degree,  by  the  new  arrangements,  and  were  in 
the  most  part  consistent  with  them. 

Upon  two  points,  however,  I  have  come  to  this  con- 
clusion, first,  that  if  the  antecedent  authority  of  Tiqfkr, 
exclusive  of  the  implied  authority  of  ShutOewcrih  as  a 
partner,  was  necessary  to  sanction  the  borrowing  of  the 
4,000/1,  on  the  credit  of  the  firm ;  or,  if  subsequent  rati- 
fication was  necessary  to  give  it  effect  against  the  firm, 
I  cannot,  without  further  inquiry,  overrule  the  Master's 
finding.  And,  secondly,  if  the  original  liability  be 
once  established,  I  cannot  hold  that  the  firm  has  become 
discharged  by  anything  in  evidence  before  me. 

I  have,  therefore,  to  consider, — and  for  this  purpose  I 
now  mention  the  case,  whether,  at  the  time  of  the  loan, 
Shuttleworth  had  an  authority  to  bind  his  partner  in  this 
transaction,  such  authority  depending  upon  the  partner- 
ship relation  only. 

Upon  the  authorities  cited  I  shall  assume  that  one 
of  several  partners  has  an  implied  authority  to  bind 
his  co-partner  for  the  repayment  of  money  borrowed  for 
partnership  purposes,  in  the  ordinary  course  of  part- 
nership transactions  (a).     I  take  it  to  be  equally  dear 

(o)  Ex  parte  Bonbonut,  8  Yes.  540. 
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tiiat»  if  a  partner  is  acting  beyond  the  scope  of  his        1342. 
authoiity  as  partner^  and  the  party  with  whom  he  is 
dealing  has  notice  that  such  is  the  fact,   the  absent 
partner  will  not  be  bound  (a).     The  question  is  under 
which  of  those  principles  the  present  case  falls  ?  Judgment i 


I  have  ascertained  that  the  Master  decided  against 
the  claim  of  Wilkin^  upon  the  ground  that  this  could  not 
be  considered  an  ordinary  transaction  within  the  scope 
of  the  implied  authority  of  a  partner,  and  I  have  not  yet 
heard  anything  to  satisfy  me  that  it  can  be  so  considered. 

It  is  dear  the  original  intention  was  that  a  new  part- 
ner should  be  taken  into  the  concern:  this  certainly 
would  not  sanctaon  a  borrowing  in  the  way  that  has  been 
adopted;  for  by  the  proposed  arrangement,  Tayfer  would 
have  had  the  benefit  of  an  increase  of  capital,  but  would 
have  come  under  no  personal  liability  in  respect  of  the 
capital  so  obtained.  And  suppose  Wilkin  not  to  have 
known  the  circumstances,  I  cannot  even  in  that  case  treat 
it  as  dear  that  an  authority  can  in  all  cases  be  implied  in 
a  partner  to  bind  his  co-partner  in  borrowing  money,  for 
the  purpose  of  raising  an  additional  fixed  capital  to  ex* 
tend  the  business  and  pay  off  a  deceased  partner's  ad« 
vances.  That  was  the  purpose  for  which  SkuUlewarth 
borrowed,  and  Wilkin  lent,  the  money  in  question.  Ad- 
vances of  money  to  carry  on  the  transactions  of  an  esta- 
blished concern  may  be  good  to  bind  the  firm,  though  ob- 
tamed  by  one  partner  only ;  but  suppose  a  concern  not 
established,  is  there  any  implied  authority  in  one  partner 
to  bind  his  co-partner  by  bills  or  otherwise,  to  raise  capi- 
tal ?  Upon  principle,  I  should  say  clearly  not, — other- 
wise any  partner  might  be  made  to  contribute  to  the  pay- 


(a)  Collyer  on  Parinership, 
pp.  261,  329,  ed.  2 ;  Goto,  54  et 
■eq.y  ed.  3;  Story,  p.  193,  {123 


et  seq.;  Pothiet',  Tr.  06.,  p.  1, 
c.  1,  {  83 ;  CofUrat  de  Sociiti,  c. 
6,  f  101.  CoMt  eitedffapra,p.  223. 
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inent  of  his  co-partner's  share  of  the  capital  to  be  raised* 
This  view  of  the  subject  is  supported  bj  the  case  of  Greenr 
glade  v.  Dower  (a).  Then  if  monej  is  wanted  by  an  estar 
blished  finn,  not  for  its  ordinary  transactions,  but  for  the 
purpose  of  paying  off  an  outgoing  partner, — of  raising  ad- 
ditional capital, — and  carrying  out  new  anrangements, 
does  it  necessarily  follow,  from  the  ordinary  case,  that  each 
partner  has  an  authority  to  make  the  other  liable  for  the 
money  to  be  raised  for  such  purposes?  It  is  obvious  that 
the  money  to  be  ndsed  for  such  purposes  should  be  con- 
tributed by  the  partners  according  to  the  special  agree- 
ment between  them  at  the  time,  and  not  that  one  partner 
who,  peradventure,  ought  to  jHrovide  the  whole  fund 
which  the  new  arrangements  may  require,  should  by  ac* 
cepting  bills  in  the  name  of  the  firm  have  power  to  throw 
on  his  co-partners  the  burden  he  ought  himself  to  bear. 
I  cannot  but  think  that  money  required  for  extraordinary 
purposes  and  new  arrangements,  not  comprehended  in 
the  partnership  transactions  of  the  old  firm,  constituting 
as  it  were  a  graft  upon,  or  an  addition  to,  an  established 
firm,  stands,  for  a  purpose  like  the  present,  upon  the 
footing  of  capital  to  be  raised  for  the  establishment  of  a 
new  concern,  and  not  upon  the  footing  of  money  raised 
for  the  ordinary  dealings  of  an  old  finn.  Difficulty  no 
doubt  may  exist  if  a  party  dealing  with  one  member  of 
an  established  firm  lends  money  on  a  supposition  that 
the  money  was  borrowed  for  ordinary  purposes.  But 
here  WUkin  had  notice  of  the  purpose  for  which  the 
money  was  required,  and  of  the  special  manner  in  which 
it  was  to  be  raised;  and  must  not  that  notice  have  in- 
formed him  that  some  new  and  special  contract  between 
the  parties  was  to  regulate  the  proposed  arrangement 
between  them;  or,  in  other  words,  that  this  was  not  a 
case  to  which  the  implied  authority  of  a  partner  to  bind 


(a)  7  B.  &  C.  635. 
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his  oo-partner  oould  extend?  This  was  the  view  the 
Master  took  of  the  case,  and  it  appears  to  me  to  deserve 
more  consideration  than  it  has  jet  received  at  the  bar. 

I  have  gone  into  the  case  not  to  express  any  opinion 
npon  it  further  than  to  explain  what  the  point  is  on 
which  I  felt  pressed.  The  parties,  if  they  desire  it,  may, 
before  I  make  up  my  mind  on  the  case,  speak  to  it  again 
on  the  point  I  have  last  adverted  ta 


Jud^enL 


Mr*  Bamilfy,  for  Wilkin. 

The  intimated  desire  to  find  another  partner  did  not 
exclude  every  other  authority  to  raise  money.  The 
business  was  to  go  on, — the  estate  of  the  deceased  partner 
was  to  be  paid,  and  it  was  equally  necessary  to  provide 
for  these  purposes  whether  a  new  partner  was  found  or 
not.  If  the  advertisement  did  not  enlaige  the  authority 
of  Skuttlewarth,  on  the  other  hand  it  did  not  abridge  it. 
Stoiy  an  Partnership,  p.  225,  $  146,  147,  148. 

Mr.  Lee,  for  the  executon. 

The  memorandum  of  agreement  excludes  the  argu- 
ment now  attempted.  It  is  not  an  advance  for  ordinary 
purposes,  but  as  "  part  of  the  capital^  With  the  spe- 
dal  information  which  the  circumstances  afforded  him, 
and  upon  which  he  acted,  he  cannot  now  retire,  and  rest 
his  claim  upon  the  general  power  of  a  partner :  Shirreff  v. 
WiIkB{a)\  Doe  v.  Hilder{b);  SaviOe  v.  Robertson  (c); 
Smith  V.  Craven  (rf) ;  Wilson  v.  Moore  (e). 


JktfWKietu. 


(a)  1    East,  53;   per   Lord 
.     {h)  2  B.  &  A.  782. 


(c)  4  T.  R.  720. 
Id)  1  Or.  &  Jer.  500. 
(e)  1  Myl.  &  K.  126« 
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1842.  ^  Mr.  RomUfy,  in  reply. 

The  word  "  capital^  ib  rarely  used  in  the  veiy  Btrict 

flense  which  is  attempted  to  be  put  upon  it.     It  ordina- 

Ar^mmnt     rily  comprehends,  as  was  here  meant,  the  whole  fund 

which  ifl  ayulable  for  buaineag,  without  diRtangniAhing 

the  mode  by  which  it  is  raised. 


Vice-chancellor  : — 

Jmdgnunt.  Taykr  and  Shuttlewarth  carried  on  trade  together  with 

an  agreed  amount  of  capital;  part  of  which  had  been 
withdrawn  after  the  death  of  Wartnabyy  and  the  survivors 
agreed  to  replace  the  capital  so  withdrawn,  and  also  to 
raise  the  aggregate  capital  to  the  sum  of  16,00021  For 
this  purpose  additional  monies  were  to  be  brought  in  so 
as  to  form  a  permanent  increase  of  the  capital;  but  it 
was  to  be  raised  in  such  a  manner  as  not  to  charge 
Tayler  personally.  In  point  of  fact  from  the  b^inning 
TayUr  was  exempted  from  bringing  in  capital,  he  was 
to  pay  no  part  of  the  8,00021,  nor  of  the  1,500/. ;  he  was 
only  to  bring  in  a  share  of  the  monied  capital  in  case  an 
addition  should  be  found  necessary,  exceeding  the  1,500/1 
to  be  brought  in  by  the  other  partners.  The  advertise- 
ment, which  is  the  act  of  both  the  partners,  is  tiierefore 
evidence  of  an  agreement  having  been  come  to  between 
Taykr  and  Shuttleworthy  whereby  the  former  agreed 
that  the  concern  should  no  longer  be  carried  on  with 
the  limited  amount  of  capital,  but  that  tiie  same,  as 
between  the  partners,  should  be  increased,  not  by  bor- 
rowing any  money  on  tiie  credit  of  Tayler,  or  by  ren- 
dering him  in  any  way  chargeable  for  the  increase,  but 
by  finding  some  person  willing  to  advance  the  capital, 
in  consideration  of  a  share  in  the  concern.  This  was 
the  undoubted  contract  between  the  partners,  and  upon 
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diat  contract  the  queelion  is,  whether  Shuitlewarth  had 
any  authority  to  go  into  the  market  and  raise  money  on 
the  credit  of  Taykr^s  name  as  well  as  his  own :  that  he 
possibly  might  haye  succeeded  in  charging  Tayler  by 
borrowing  money  of  a  person  who  was  ignorant  of  this 
special  contract, — ^I  do  not  say  to  the  amount  of  16,000/15 
— but  that  he  might  have  charged  him  for  ordinary  part- 
nership purposes,  may  be  admitted ;  but  if,  having  that 
advertisement  in  his  hand^  he  goes  to  a  person  willing 
to  lend  money,  and  says  '^this  is  my  authority  to  raise 
capitaV*  can  that  person  lend  the  money  on  the  credit  of 
Taykr^s  name  and  hold  Taykr  bound  by  the  amount  of 
that  advance?    I  will  suppose  the  contract  between 
Taykr  and  ShtiUleuwrth  to  have  been  that  Shuttkwarth 
should  find  the  whole  money,  and  Tayler  should  find  no 
part  of  it, — if  that  appeared  on  the  face  of  the  contract, 
it  is  impossible  that  any  person  lending  the  money  to 
Shuttlewarthy  for  that  very  purpose,  could  say  that  Taykr 
was  bound  by  it, — for  on  the  face  of  the  written  authority 
he  would  in  fact  have  notice  that  Shtttektoartk  was 
lezceeding  his  authority  when  he  made  use  of  Taykr^s 
name  as  a  security  for  repaying  the  money.     It  appears 
to  me  that  such  a  case  would  not  be  more  conclusive 
than  the  case  which  has  actually  happened.     How  does 
Mr.  WiVdn  represent  the  case  in  his  own  state  of  facts? 
he  says  that  he  received  an  answer  to  his  letter  from  the 
solicitor  of  the  firm ;  that  the  meeting  which  took  place 
between  him, — ^that  solicitor,— imd  Shutikworth,  was 
adjourned,  without  anything  having  been  done ;  that  an 
adjourned  meeting  was  had,  and  that  it  was  ultimately 
arranged  that  he  should  make  the  intended  advance  as 
a  loan  to  the  firm,  and  that  he  should  act  as  accountant, 
at  a  salary;  that  the  negotiation  was  continued  and 
carried  on  by  Shuttkwarth  as  such  partner  on  behalf  of 
the  firm  of  27.  F.  Taykr  8f  Co.,  and  the  object  for  which 
the  money  was  intended  to  be  raised  was  stated  by 


1842. 


/ud0memt0 
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1842.  SkuUleworA  to  be  the  payment  of  the  estate  of  a  deceased 
partner  and  for  other  partnership  purposes.  In  point  of 
fact  haying  met  to  negotiate  for  becoming  a  partner  and 
advancing  capital,  whereby  Tayler  could  not  have  been 
Judgment,  subjected  to  any  charge  in  respect  of  the  capital  so  ad- 
yanced, — ^instead  of  doing  that — he  declines  to  become  a 
partner,  and  then,  as  he  himself  says,  makes  the  intended 
advance  as  a  loan  to  the  firm;  and  not  only  receives 
notes  by  which  the  firm  was  to  be  bound,  but  at  the  same 
time  enters  into  a  very  special  agreement  connected  with 
the  security.  [His  Honor  stated  the  agreement  (a).]  It 
appears  therefore  plainly^  that  this  is  not  the  case  of 
money  borrowed  merely  for  the  general  and  current 
purposes  of  a  firm,  in  which  case  no  question  could  have 
been  anticipated,  but  that  it  is  a  large  sum  of  money 
advanced  as  part  of  the  permanent  capital  of  the  %xm, 
and  advanced  to  a  partner  who^  on  meeting  Wilkin, 
gave  him  notice  that  he  had  authority  to  borrow,  but  in 
a  totaUy  different  way,  and  one  which  would  be  attended 
with  very  different  consequences.  It  is  not  merely  a 
common  bill  or  note  given  in  the  ordinary  course  of  bu- 
siness, but  it  is  an  advance  accompanied  by  an  agree- 
ment for  the  employment  of  this  gentleman  by  the 
firm  with  a  view  to  the  protection  of  his  own  interest, 
— for  giving  six  months'  notice  of  payment,  and  em- 
bracing other  special  terms.  I  have  not  the  slightest 
doubt  that,  in  a  case  of  this  description,  where  two 
partners  have  agreed  to  make  a  permanent  addition  to 
their  capital,  and  to  make  it  in  a  particular  mode,  that 
no  party  can,  with  knowledge  of  that  spedal  agreement, 
bind  the  absent  partner  in  any  way  other  than  that 
which  the  special  agreement  would  authorize.  Suppose 
the  case  of  two  partners  carrying  on  business  with  a 
capital  of  2,000/.,  each  contributing  1,000/.    The  opera- 


(a)  Supra,  p.  221. 
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t  of  Ihtttfinn  Me  mccoBuri]^  earned  on  to  •namoont  im2. 
proportiaoate  to  tlie  employed  meaiiflb  and  eadi  partner 
is  safe  80  loog  as  the  affiun  of  tlie  ooDcem  aie  well 
eoodoctod;  but  if  that  cqiital  is  to  be  permanently  in- 
ereaaed,  doaUed^  or  tidded,  or  if  the  <qperataon8  of  the 
eoneem  are  to  be  80»  moiuea  advanced  for  that  object 
cannot  be  treated  as  monicB  advanced  for  the  ordinary 
pupoaee  of  the  trade;  it  ia  in  fiMSt  wholly  altering  the 
character  of  the  boaineaB.  I^  then,  one  of  the  partners 
agrees  with  the  other  that  the  cental  shall  be  donUed 
or  traded,  provided  the  other  party  will  find  the  whole, 
it  comes  in  principle  within  the  reasoning  of  the  learned 
Judges  in  Chrtemdadt  ▼•  Dower ^  that  if  a  bill  could  be 
acoqited  for  this  purpose  the  effect  would  be  that,  whereas 
one  partner  was  to  find  all  the  c^>ital  or  a  portion  of  it, 
yet  he  would  have  the  power  to  bind  his  co-partner  to 
find  the  whole. 

There  would,  as  I  have  observed,  be  difficulty  in  the 
case  of  an  established  concern,  if  the  money  was  bor» 
rowed  from  a  party  who  had  no  notice.  But  here  WUkm 
had  notice  that  the  large  sum  of  16,00021,  being  nearly 
double  the  captal  previously  employed,  was  to  be  raised 
in  a  given  mode.  Ck>nfining  myself  solely  to  this  view 
of  the  case,  if  it  stood  alone,  I  could  not  but  agree  with 
the  Master.  Upon  the  attendant  drcumstanoes  only,  I 
should  infer  that  the  4,000/.  were  advanced  as  part  of  the 
.16,000iL,  and  if  the  whole  16,00021  had  been  advanced  I 
am  satisfied  there  could  not  have  been  room  for  any 
question.  But  the  case  does  not  depend  on  inference 
alcme;  it  stands  on  direct  evidence.  It  is  so  laid  in 
WUkbCs  state  of  fiusts,  which  is  his  bill  for  the  purpose 
of  this  proceeding.  And  it  was  not  (so  fiur  as  my  re- 
collection goes)  until  after  I  had  called  for  a  second 
4u:gument  on  the  point,  that  any  attempt  was  made  to 
.treat  the  loan  in  queation,  as  unconnected  with  the  sum 
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mentioned  in  the  adTertisement.  Bat»  howeyer  lluA 
may  be,  it  is  unqueetionable  that  WUkm  met  ShtOtk-^ 
worth  as  a  person  authorized  to  raise  monej  in  a  parti- 
cular manner  and  for  a  special  purpose,  not  falling 
within  the  scope  of  the  dealings  of  the  concern,  and 
with  full  knowledge  that  such  was  the  case  he  lent 
money  upon  a  security  which  charged  Tayfer,  a  conse* 
quence  which  the  manner  of  raising  the  money  pointed 
out  by  Tayler  would  have  excluded. 


Then  is  there  anything  in  the  evidence  before  me  to 
alter  this  view  of  the  case?  The  evidence  of  Wood  tends 
to  confirm  it;  and,  as  the  professional  adviser  of  WUkm, 
I  cannot  assume  that  he  has  not  disclosed  everything 
within  his  knowledge,  material  to  his  client's  case.  There 
certainly  is  evidence  that  Shuttkwortk  said  he  had  com- 
municated the  matter  to  Tayler;  but  there  is  no  direct 
evidence  that  Tayler  knew  anything  of  the  transaction, 
unless  it  may  be  inferred  from  the  evidence  of  FKck  and 
Crawley,  of  what  took  place  in  London*  This  evidence 
is  certainly  of  the  most  meagre  kind.  fniOm  wasonthe 
premises  acting,  or  going  to  act,  as  derL  TayUr  came 
there  when  WOkin  was  present,  and  he  acknowledged 
WiUdn  in  a  way  which  shewed  he  had  heard  of  him 
before.  No  doubt  he  had  heard  of  him  from  SkuUle^ 
toorth,  as  a  person  treating  to  become  a  partner.  Per- 
haps Shuttleworth  deceived  Tayler,  by  telling  him  he 
would  become,  or  expected  to  become,  a  partner,  and 
wished  to  look  into  the  concern  beforehand ;  but  it  is 
perfectly  consistent  with  the  transaction  to  suppose  tiiat 
Tayler  had  heard  of  Wilkin,  and  supposed  WiUun  was 
there  witii  a  view  to  some  transaction  to  be  carried  out, 
without  knowing  the  fact  that  bills  or  notes  had  been 
given,  by  which  Tayler  himself  might  be  bound.  Any 
inference  to  be  drawn  from  this  evidence  is  far  out- 
wdghed  by  the  conduct  of  WUkin,  after  the  receipt  of 
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<tke  lettei^  of  the  Slat  of  Julj.    Instead  of  replying  to  that        1842. 

.letter,  by  saying,  ^^  I  advanced  money  to  the  firm,  and 

,Shuttkwarth  told  me  you  were  informed  of  it,"  he  acqui- 

-esces  from  that  time  imtil  Skuttlewarth  having  become 

jmable  to  pay,  and   Tayler^s  estate  being  apparently       "^V***  • 

.solvent,  he  sets  up  this  demand.     On  the  case  before 

the  Master,  I  have  no  doubt  his  conclusion  was  right. 

There  is  another  view,  however,  which  may  be  taken 
of  the  case.  It  is  true  that  there  was  16,000/.  to  be 
•raised  by  way  of  increase  of  capital,  and  in  order  to  en- 
Jarge  the  transactions  of  the  firm,  but  there  is  no  sugges* 
tion  that  the  old  firm  was  not  to  go  on  in  the  mean  time. 
On  the  contrary  the  very  circumstance  that  the  tranfrp 
actions  were  proposed  to  be  enlarged,  shews  that  the  old 
•firm  was  intended  to  be  carried  on  until  the  increase  of 
the  capital  should  be  raised;  and  it  is  not  disputed 
that  suQh  was  the  intention  of  the  parties.  Now,  if 
the  old  concern  was  to  go  on,  undoubtedly  all  the 
partnership  rights  of  Shuttkwartii,  and  all  the  partner- 
ship liabilities  of  Tayler  would  remain  with  respect  to 
that  partnership.  Kit  were  necessary  to  borrow  money 
with  a  view  to  preserve  or  carry  on  the  old  concern,  there  . 
was  nothing  in  the  circumstance  that  they  proposed  tp 
enlarge  their  partnership  transactions,  that  would  ne- 
cessarily make  it  illegal  in  Shuttletioorth  to  borrow 
money  for  their  general  purposes;  and  I  understood  Mr. 
RomiUy^B  argument  to  be,  that,  inasmuch  as  it  appears, 
ihe  firm  was  much  pressed  at  this  time,  and  Wartnahy^s 
estate  was  demanding  payment  of  money,  the  4000/.  was 
a  sum  which  reasonably  might  be  necessary  to  carry  on 
and  preserve  the  old  firm.  There  are  thus,  so  to  express 
it,  two  antagonist  principles  which  might  apply.  I  have 
the  strongest  impression  that  Shutdewortk  was  not  justi- 
fied in  binding  the  firm  in  respect  of  any  advance  of  the 
16,000^;  at  the  same  time,  I  have  nothing  to  lead  me 
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with  certainty  to  the  conckifflon  that  he  nught  not  be 
justified  in  borrowings  or  WUUn  in  lending,  money  to 
some  extent»  with  a  ^ew  to  carry  on  the  old  conoera. 
Wmdn  may  not  have  known  that  each  borrowing  was 
unlawfbl  as  between  the  partners.  Although  the  par- 
ties are  bound  to  bring  forward  their  case  in  tiie  first  in- 
stance, and  the  Court,  in  general,  holds  them  bound  by 
that  case;  yet»  considering  the  great  injury  to  WUkm 
on  the  one  hand,  if  I  confirm  the  report,  and  the  com- 
paratively small  injury  to  the  other  party  of  the  short 
deky  which  will  be  occasioned  by  my  allowing  WUkm 
to  bring  an  action, — and  being  satisfied  there  is  a  ques- 
tion to  be  tried  more  fit  for  the  decision  of  a  jury  tiian 
of  this  Court, — ^while  I  think  the  Master  was  right  upon 
the  case  before  him,  I  think  I  am  best  consulting  the  ends 
of  justice  by  giving  Wilkin  leave  (if  he  is  willing  to  incur 
the  risk)  to  bring  an  action  on  the  promissory  notes^ 
before  I  finally  determine  the  case  against  him. 


Jlmn/tf.  The  ezeepdoni  to  stand  over,  and,  in  the  mean  time,  WtUan  to  be 

at  liberty  to  bring  an  action  on  the  notes  against  the  executors  of 
TayUr,  it  being  admitted  for  the  purposes  of  the  action  that  Ta^Ur 
snrvived  ShtUiUwcrih. 


CASES  IN  CHANCERY.  239 

1843. 

KING  V.  SMITH.  ^iSSi* 

W  January. 

•  SMITH  oonyeyed  and  surrendered  certain  free-  The  Court  will 
hold  and  copyhold  estates  to  the  use  of  J.  Reid  and  pSiSn^^of  a^" 
his  heirs,  by  way  of  mortgage,  to  secure  2,700£  and  S^^SSf^*''*' 
interest.     W.  Smith,  by  his  will,  gave  all  his  real  and  refltnin  the 
personal  estate  to  the  Defendant  S,  Smith  (who  was  also  |^^^!m^  to*^ 
his  heir-at-law,  customary  heir,  and  sole  executor),  "in  gro^SoJu^^ 
hopes  that  he  might  be  able  to  pay  his  (the  testator's)  ^^  mortgaged 

estatCa  nil" 

just  debts,  and  find  a  surplus  for  his  trouble."  J.  Beid  less  thesecaritj 
devised  his  legal  interest  in  the  mortgaged  premises  to  "™  *^*^** 
the  Plaintiflb,  and  appointed  them  his  executors.  The  may  sustain  a 
PlaintiflGs,  by  their  bill,  charged,  that  the  mortgaged  SecuSwof^ 
premises  were  a  "  scanty  security  "  for  the  principal  and  JJIJf^?^'  ^**'* 
interest  due,  and  that  the  Plaintifis  were  entitled  and  pertycomprised 
claimed  to  be  specialty  creditors  upon  the  general  estate  andfor'^p^l 
of  the  mortgagor  for  the  deficiency ;  and  that,  to  aacer-  ^^^^{^ 
tain  the  same,  the  mortgaged  premises  ought  to  be  sold.  ^«  general  es- 

tate  Oi  the  tes* 

The  bill  prayed  an  account  of  the  mortgage  debt, — a  tator—^tembk. 
sale  accordingly, — and  payment  out  of  the  proceeds;      3^C™' 
and,  if  the  same  were  insufficient,  that  the  PlaintifiB  yalneofthe 
might  be  declared  to  be  specialty  creditors  upon  the  MrtTSouldT' 
estate  for  the  deficiency:  that,  if  necessary,  the  suit  ^^J^J^^ebt 
might  be  taken  as  being  on  behalf  of  the  Plaintiffs,  and  in  order  to  be 

____  deeined  a  suuK* 

all  other  the  unsatisfied  creditors  of  fF,  Smith,  and  the  cient  seconty 
personal  and  real  estate  duly  administered  and  applied.    I^  which 

the  Cbnrt  acts 
in  restraining 

After  appearance,  and  before  answer,  the  Plaintiffs  waste  by  the 
filed  their  supplemental  bill,   stating  that,  since  the  ^m^/ 
original  bill  was  filed,  the  Defendant  had  felled^  and 
was  proceeding  to  fell  and  carry  away  large  numbers  of 
timber  and  timber-like  trees,  which  were  growing  on 
the  mortgaged  premises^—that  many  of  such  trees  were 


240 


CASES  IN  CHANCERir. 


184S. 


SMimmt 


lying  upon  the  lands,  and  had  been  advertised  for  sale : 
and  prajmg  an  account  of  the  trees  felled,  and  of  the 
monies  produced  by  the  sale,  and  an  injunction  to  re- 
strain the  felling  and  sale  of  trees  from  the  mortgaged 
premises. 

The  Plaintiflb  moved  for  the  injunction,  according  to 
the  prajer. 


Affumimi.         Mr.  FF.  T,  G.  Daniel,  for  the  motion,  cited  Daniel  v. 
Skipwith  (a) ;    Hippesley    v.    Spencer  (i) ;   Farrcmt  v. 
Lavel  (c) ;   Hampton   v.    Hodges  (d) ;    Cox   v.    Good" 
fellow  (e). 

Mr.  James,  for  the  Defendant,  aigued  tiiat  the  case 
was  not  brought  within  the  authority  of  Hippesley  v. 
Spencer,  inasmuch  as  tiiere  was  no  allegation  in  the  bill, 
and  no  proof  on  the  affidavits  of  any  deficiency  in  the 
security.  But  the  suit  was  so  framed,  that  tiie  Plain- 
tiffs could  not  have  the  relief  upon  it  which  they 
sought.  They  might  have  sued  as  mortgagees,  and 
prayed  a  foreclosure,  when  tiiey  would  have  had  all  the 
rights  of  an  ordinary  mortgagee,  whatever  those  rights 
might  be, — or  they  might  have  sued  as  general  specialty 
creditors,  when,  if  tiiey  could  have  shewn  the  Court 
.  that  there  was  a  danger  of  misapplication  of  tiie  estate 
by  the  executor,  they  might  perhaps  have  obtained  aa 
injunction.  But  they  cannot  mix  up  the  characters  of 
«  mortgagee  and  general  creditor,  and  thereupon  have 
relief  compounded  of  the  rights  of  both.  In  Greenwood 
V.  Taylor  (g),  it  was  held,  that  tiie  creditor  was  not  en^ 


(a)  2  Bro.  C.  C.  155. 
\h)  5  Madd.  422. 

(c)  3  Atk.  723. 

(d)  8  Vet.  105. 


{e)  Id.  105.  a.  (n.) ;  October^ 
1820. 
(^)  1  R.  &  Myl.  186. 
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titled  to  his  remedy  at  the  same  time  in  both  characters, 
and  that  decision  was  not  overruled  in  Mason  y.  Bogg  (a). 
Bumey  v.  Morgan  (i).  The  PlaintiflPs,  moreoyer,  were 
not  in  a  situation  entitling  them  to  relief  in  equity ;  for, 
haying  the  legal  estate,  they  could  at  any  time  bring 
ejectment 

Mr,  W.  T.  S.  Daniel,  in  reply. 

A  mortgagee,  if  he  sues  in  that  character  only,  and 


1842. 


(a)  2  Myl.  &  Cr.  450. 

(6)  1  S.  &  St.  358,  362.  See 
Harrii  v.  Harrity  3  Atk.  722; 
per  Sir  Z.  Shadweli,  5  Sim.  137; 
White  V.  HiUacre,  3  Y.  &  Coll. 
597;  Seton  on  DecreeSj  p.  134. 
The  same  point  was  discussed  in 
a  late  case,  before  this  branch 
of  the  Court,  where  the  bill  was 
brought  by  the  executors  of  a 
simple-contract  creditor,  on  be- 
half of  themselves  and  all  other 
creditors  of  /.  Firlhf  deceased, 
against  his  sons  (one  being  his 
beir-at-law),  who  were  in  pos- 
session of  real  estate,  the  title- 
deeds  of  which  Firth  had  depo- 
sited with  the  plaintiffs'  testator 
as  a  security  for  the  same  debt. 
The  bill  sUted  the  deposit  by 
way  of  equitable  mortgage,  and 
that  there  was  no  personal  re- 
presentative of  Ftrth  living,  and 
prayed  an  account  of  the  debt 
due  to  the  plaintiffs,  and  all  the 
other  unsatisfied  creditors  of 
jRr/A, — ^a  sale  of  the  real  estate 
in  question,  and  pa3rment  of  the 
proceeds  to  the  plaintiffs  towards 
aatisfaction  of  the  debt, — ^and,  if 
necessary,  a  sale  of  all  other  the 
freehold  estate  of  Mrthy  and  the 
application  of  the  produce  in 
payment  of  the  residue  owing  to 
VOL.  11. 


the  plaintiffs,  and  what  should 
be  due  to  the  other  unsatisfied 
creditors.  The  defendants,  by 
their  answer,  objected  that  the 
plaintiffs  could  not  at  once  sue 
as  general  creditors,  and  as 
equitable  mortgagees, — ^that  the 
personal  estate  ought  to  be  first 
applied ;  that  a  personal  represen- 
tative of  f^rth  was  a  necessary 
party,  and  that  the  debt  was  barred 
by  the  Statute  of  Limitations. 

Mr.  Sharpe,  Mr.  Koe,  and  Mr. 

BogerSf  for  the  plaintifls,  waived 
all  claim  to  relief  in  the  suit  as 
general  creditors,  and  asked  for 
a  mortgagee's  decree. 

Mr.  Girdlestone  and  Mr,  Ilif 
lop  Clarke  contended  that  the 
frame  of  the  suit  was  irregular, 
and  could  not  be  corrected  by 
the  waiver  in  this  stage  of  the 
cause,  and  that  the  bill  ought 
therefore  to  be  dismissed.  They 
cited  the  above  authorities. 

The  Vice-Chancellor  said 
there  was  no  doubt  the  Court 
might  make  the  decree  in  the 
usual  form  in  the  suit  of  an  equi- 
table mortgagee,  and  directed 
the  same  accordingly.  Green- 
wood V.  Firth,  7th  June,  1842. 

R  H.  W. 


Jur^uMeHi^ 
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piajs  a  foredosure^  cannot  then  combine  with  it  his 
claim  88  a  general  creditor;  bnt,  i^  instead  of  asking 
the  relief  which  is  peculiar  to  a  mortgagee,  namely, 
forecloauie, — ^he  sues  as  a  creditor,  he  may  then,  in  the 
same  suit,  ayail  himself  of  the  benefit  of  his  mortgage 
security.  The  Plaintiffi,  in  this  case,  haye  taken  the 
latter  course :  they  sue  as  creditors,  but  ofier,  at  the 
same  time,  upon  payment  of  the  debt,  whether  out  of 
that  particular  estate,  or  the  general  estate, — to  give  up 
their  security:  Mason  y.  Bogg{^\  Parker  y.  HouU' 
Jleld(b);  Brocklehurst  y.  Jessop(c).  The  filing  of  the 
original  bill,  by  the  Plaintiffs,  had  the  effect  of  consti- 
tuting the  Defendant  a  trustee  of  the  whole  real  estate 
of  the  testator  for  the  incumbrancers,  and  he  could  not, 
during  the  lis  pendens,  be  permitted  to  alien  any  part  of 
that  estate. 


VlCEr-CHANCELLOR : — 

Judgment.  It  is  now  an  established  rule,  that,  if  the  security  of 
the  mortgagee  is  insufficient,  and  the  Court  is  satisfied 
of  that  fact,  the  mortgagee  will  not  be  allowed  to  do 
that  which  would  directly  impair  the  security, — cut 
timber  upon  the  mortgaged  premises.  It  has  been 
aigued,  that,  if  the  bill  be  for  a  foreclosure,  when  the 
mortgagee  seeks  to  take  the  whole  estate,  the  Court 
will  not  prevent  him,  pending  that  suit,  from  cutting 
timber  or  receiving  rents,  or  doing  any  other  act  inci- 
dent to  the  ownership ;  but  that,  if  the  plaintiff  sued 
as  a  general  creditor,  the  Court  would  give  him  the 
relief  by  injunction.  That,  however,  is  not  the  dis- 
tinction. The  rule  would  be  rather  the  other  way. 
The  plaintiff,,  in  a  foreclosure  suit,  asks  nothing  more 


(a)  Ubi  supra.  (6)  2  Myl.  &  K.  419. 

(e)  7  Sim.  442. 
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than  the  estate,  whilst  the  pbdntiff,  in  a  creditors'  suit,  i842. 
seeku  the  appiicatioD,  not  only  of  the  mortgaged  estate, 
bnt,  if  necessary,  of  the  general  estate  also,  in  payment 
of  his  debt  It  is  yery  difficult  to  suppose  that  a  mere 
creditor  can  haye  any  such  right  as  the  argument  as-  *  ^^ ' 
sumes.  On  what  principle  is  the  executor  and  trustee 
of  real  estate  to  be  restrained  at  the  suit  of  a  general 
creditor  fiom  acting  according  to  his  judgment  in  the 
management  of  the  property. 

I  think  the  allegation  in  the  will,  that  the  mortgaged 
premises  are  a  scanty  security  for  the  debt,  is  a  suffi- 
dent  foundation  for  admitting  eyidenoe  of  the  yalue  of 
the  estate. 


Vicb-Chancbllor  : — 

The  cases  decide  that  a  mortgagee  out  of  possession  Jantuay  IS. 
is  not  of  course  entitled  to  an  injunction  to  restrain  the 
mortgagor  from  cutting  timber  on  the  mortgaged  pro- 
perty. If  the  security  is  sufficient,  the  Court  will  not 
grant  an  injunction  merely  because  the  mortgagor  cuts, 
or  threatens  to  cut,  timber.  There  must  be  a  special 
case  made  out  before  this  Court  will  interpose.  The 
difficulty  I  feel  is  in  discoyering  what  is  meant  by  a  *' suf- 
ficient security."  Suppose  the  mortgage  debt,  with  all 
the  expenses,  to  be  10002L,  and  the  property  to  be  worth 
1000£,  that  is,  in  one  sense,  a  sufficient  security;  but 
no  mortgagee,  who  is  well  adyised,  would  lend  his 
money,  unless  the  mortgaged  property  was  worth  one- 
third  more  than  the  amount  lent  at  the  time  of  the 
mortgage.  If  the  property  consisted  of  houses,  which 
are  subject  to  many  casualties  to  which  land  is  not 
liable,  the  mortgagee  would,  probably,  require  more. 
It  is  rather  a  question  of  prudence  than  of  actual  yalue. 

R  2 
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1842.  I  think  the  question  which  mufit  be  tried  is^.  whether 
the  property  the  mortgagee  takes  as  a  security,  is  suffi- 
cieut  in  this  sense, — that  the  security  is  worth  so  much 
more  than  the  money  advanced, — that  the  act  of  cutting 
u  gment,  ^mber  Is  not  to  be  considered  as  substantially  impairr 
ing  the  value,  which  was  the  basis  of  the  contract 
between  the  parties  at  the  time  it  was  entered  inta  I 
have  read  the  affidavit,  and  I  cannot  find  that  either 
the  rental  or  income  of  the  property  appears;  but  it 
seems  that  the  substantial  part  of  it  consists  of  houses, 
which  might  make  it  a  more  serious  question,  whether 
the  Court  should  permit  the  mortgagor  to  cut  the 
timber.  The  supplemental  bill,  which  states  the  cir- 
cumstances with  respect  to  the  timber,  and  prays  the 
injunction,  contains  no  case  with  reference  to  the  insuf- 
ficiency of  value,  nor  does  the  Plaintiff,  by  his  affidavit, 
make  any  such  case.  The  bill  and  affidavit  appear  to 
proceed  on  the  supposition  that  the  mortgagor  has  no 
right  to  cut  the  timber  under  any  drcumstances.  In 
the  valuation  which  is  attempted  to  be  shewn,  I  am  not 
told  the  quantity  of  the  land,  or  the  rental ;  nor  can  I 
discover  of  what  class  the  houses  are,  or  whether  they 
are  tenanted  or  not,  or  what  is  the  nature  of  the  pro- 
perty generally. 

It  is  stated,  on  the  Defendant's  affidavits,  that  he  did 
not  cut  any  of  the  trees  with  the  intention  of  injuring 
the  estate,  but,  on  the  contrary,  he  did  it  in  the  due 
and  proper  course  of  husbandry  and  management* 
What  is  meant  by  felling  twenty-one  large  elm  trees 
in  due  course  of  husbandry,  I  cannot  comprehend.  It 
is  obvious,  that  the  Defendant  is  using  language,  of 
which  he  does  not  know  the  effect.  There  being,  how- 
ever, no  abstract  right  on  the  part  of  a  mortgagee  to 
say  that  the  mortgagor  shall  not  cut  timber,  I  am  satis- 
fied that  there  must  be  clearer  evidence  of  the  valuQ 
before  me,  or  t  cannot  grant  the  injunction. 
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Let  the  motion  stand  over,  with  liberty  to  apply.         i842. 
If  the  Defendant  proceeds  to  cut  more  timber,   the 
Plaintiff  can   then  renew   his   application,  and   bring 
before  me  a  case  upon  which  I  can  adjudicate,  and  then 
the  costs  of  this  motion  will  be  disposed  of.    -I  should  ^w«»'* 

be  yery  reluctant  to  decide  it  without  knowing  what  is 
the  actual  yalue  of  the  security  which  has  been  acr 
oepted  by  the  mortgagee,  or  whether  he  is  really  secured 
or  not. 


DUKE  OF  BEAUFORT  v.   TAYLOR.      sif^ 

jyiR.  CAMPBELL  moved  for  the  production  of  do-  Dday  in  mov- 
cuments  admitted,  by  the  answer,  to  be  in  the  Defend-  Son  of  docu!^*' 
ant's  possession.  X°r  the°Dc- 

""~~^"~~  fendant's  wit- 

nesses are  ei- 

Mr.  Parry,  for  the  Defendant,  said  that  the  motion  ^'l^hiblta 
oueht  to  have  been  made  earlier.     The  Defendant's  marked,  where- 

"  ^  by  the  Plain- 

witnesses  had  been  now  examined,  and  many  of  the  tiff  may  as- 
documents  marked  as  exhibits ;   and  the  Plaintiff  by  are  the  Defend:. 
inspecting  them,  would  acquire  the  undue  advantage  of  |^^^  objection 
knowing  what  documents  were  intended  to  be  produced  Jo  the  order 

being  made. 
on  behalf  of  the  Defendant  at  the  hearing. 


The  Vice-Chancellor  made  the  order  for  produc- 
tion. 
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lilhandOM 
Janwuy, 

In  an  adminif- 
tratioii  or  cre- 
ditor!* tmt 
•gdntt  an  flze- 
cator  becoming 
bankrupt  or  in- 
iolTcnt,  and 
who  if,  at  the 
aame  time,  in- 
debted to  the 
estate  of  his 
testotor,  the 
costs  of  the 
executor  in- 


his  bankmptoj 
or  insolTenoy 
wUl  be  set  off 
against  his 
debt  I  and  the 
costs  of  the 
same  executor 
incorred  in  the 
properperform- 
anceofthe 
duties  of  his 
trust,  after  his 
bankruptcy  or 
insolTcncy,  will 
be  allowed  out 
of  the  estate. 


SAMUEL  V,  JONES. 

An  administration  snit. — The  bill  was  filed  in  Ja- 
nuary^  1838 ;  and,  on  the  7th  of  February,  the  Defend- 
ant Lloydj  one  of  the  executors,  became  bankrupt.  On 
the  14th  of  May,  he  obtained  his  certificate ;  and,  in 
June,  he  put  in  his  answer  in  this  cause.  The  Defend- 
ant Jones,  the  other  executor,  became  bankrupt  in  Fe- 
bruary, 1834;  and  afterwards  obtained  his  certificate. 
The  decree  in  1836  directed  the  costs  of  all  parties  to 
be  taxed  as  between  solidtor  and  dient,  and  reserved 
the  payment  of  the  Defendants'  costs,  and  the  fiurther 
directions  and  subsequent  costs.  The  executors,  Janes 
and  lAoyd,  were  found  debtors  to  the  estate  in  the 
amount  of  upwards  of  1000/.  each.  On  further  direc- 
tions, 

Mr.  Wray^  for  the  executors,  8ul»nitted,  that,  not* 
withstanding  they  had  been  defiuilters  to  the  estate, 
they  were  entitled  to  reoeive  their  costs  as  executors, 
incurred  subsequently  to  their  bankruptcy.  The  exe- 
cutors' costs  before  the  bankruptcy  must,  there  was  no 
doubt,  be  set  ofi^  against  the  balance  owing  by  the  exe- 
cutors to  the  estate ;  but  that  balance,  as  a  debt,  was  ex- 
tinguished by  the  bankruptcy ;  and  afterwards  there  was 
nothing  against  which  their  costs  could  be  set  ofi^,  and 
no  ground  for  requiring  them  to  act  as  trustees  at  their 
own  expense.  He  referred  to  the  case  of  Gibbons  y. 
Hawley  (a). 


(«)  A  creditor'*  luit  against 
the  administratrix,  who  had  car- 
ried on  the  business  of  the  intes- 
tate, her  husband,  after  his  death, 
and  ^ad  become  indebted  to  his 


estate.  After  the  institution  of 
the  suit,  the  adminutratrix  took 
the  benefit  of  the  Insolvent  Act 
The  decree,  on  further  directions, 
on  the  10th  of  May,  1832,  ordered 
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Mr.  Koey  for  the  Plaintif&y  sud,  that  the  consent  of 
the  plaintiff  in  Oibbom  v.  Hawleyy  rendered  that  case 
wholly  inapplicable  as  an  authority  for  the  present,  in 
which  the  Plaintiff  did  not  consent :  Harmer  y.  Har^ 
m  (a) ;  Ex  parte  Rhodes  (6) ;  Hampson  y.  Brand- 
wood{c\ 
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^lyniNcn/* 


Vicb-Chancellor  : — 

I  think  that  an  executor,  although  a  defaulter  to  the 
estate  at  the  time  of  his  bankruptcy,  yet  properly  con- 


Judgmemi. 


ibather  costs  should  be  deducted 
from  the  sum  of  773/.  S*.  9d.^ 
found  to  be  due  from  her  to  the 
testator's  estate ;  and,  if  the  said 
costs  should  exceed  the  amount 
of  the  said  debt,  that  the  re- 
ceiver should  pay  the  excess 
thereof  out  of  the  monies  which 
might  come  to  his  hands  ;  and, 
if  such  costs  should  fall  short 
of  the  amount  of  such  debt, — 
it  appearing  that  the  said  admi- 
nistratrix had  taken  the  benefit 
of  the  Act  for  the  Relief  of  In- 
solvent Debtors,— that  the  Master 
should  inquire,  and  state  to  the 
Court,  whether  it  was  for  the 
benefit  of  the  said  creditors,  that 
any  and  what  steps  should  be 
taken  for  obtaining  of  the  excess  of 
the  said  debt  over  the  said  costs, 
or  of  any  dividend  on  such  ex- 
cess. The  cause  came  on  again 
for  ftirther  directions  on  the  13th 
of  June,  1839y  and  the  decree 
then  made  contains  the  follow- 
ing direction : — "  And,  inasmuch 
as  the  defendant  became  a  debtor 
to  the  estate  of  the  testator,  and 
was  discharged  by  virtue  of  ihe 


acts  in  force  for  relief  of  insolvent 
debtors  in  respect  of  the  amount 
of  her  default,  and  inasmuch  as 
the  said  defendant  has  sincci  by 
her  solicitor,  Mr.  T,  SmUh,  great* 
ly  facilitated  the  realising  of  the 
assets  of  the  said  testator,  her  hus- 
band, and  rendered  her  aid  and 
assistance  to  the  said  plaintiff  in 
prosecuting  this  suit,  and  the 
various  proceedings  thereunder ; 
and  the  said  defendant  having 
applied  to  have  costs  allowed  to 
her  subsequent  to  the  order  made 
on  further  directions  on  the  10th 
of  May,  1832,  and  to  her  said 
default,  and  the  said  plaintiff  not 
objecting  thereto :  It  is  ordered, 
that  the  costs  of  the  plaintiff  and 
defendant,  subsequent  to  the  or- 
der on  further  directions,  be  taxed 
by  the  said  Master  between  soli- 
citor and  client,  and  paid  as  here- 
after mentioned."  Gibb&ns  v. 
Hawley,  Rolls,  lOth  May,  1832 ; 
13th  June,  18S9. 

(a)  1  Russ.  155. 

(h)  15  Ves.  539. 

(e)  1  Madd.  392. 
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ductiiig  himself  in  his  character  of  executor  after  the 
hankmptcy,  is  entitled  to  his  subsequent  costs,  like  any 
other  executor.  A  different  rule  would  be  very  harsh. 
Suppose  the  case  of  an  executor,  who  has  had  the  mis- 
fortune to  be  made  a  bankrupt,  and  who  is  a  debtor  to 
the  estate  of  his  testator  in  a  small  sum,  whilst  the 
chief  part  of  the  estate  has  been  got  in  and  secured  by 
his  diligence :  is  a  party  in  such  a  situation  not  to  have 
his  costs  as  executor  until  after  the  whole  of  his  debt 
at  the  time  of  his  bankruptcy  shall  have  been  repaid  ? 
The  bankruptcy  is  the  statutory  mode  by  which,  in  such 
a  case,  the  debt  is  discharged.  In  other  respects,  the 
bankruptcy  does  not  affect  the  trust  character.  I  shall, 
therefore,  direct  the  costs  of  the  executors  from  the  time 
of  their  bankruptcy  to  be  taxed.  No  case  of  miscon- 
duct or  of  unnecessary  litigation  has  been  shewn, — but 
if,  on  taxing  the  costs,  it  should  appear  that  any  unne- 
cessary expenses  have  been  incurred,  the  parties  will 
not  be  precluded  from  bringing  forward  their  objec- 
tions to  such  charges. 


CASES  IN  CHANCERY.  249 

1840. 


im  and  I7th 
WEST  V.  REID.  January. 

^  IMFebmary. 

JjY  a  policy  of  insurance^  bearing  date  the  16th  of  Ip  1816.  D.  m- 
August^  1813,   the   Defendant  Reid^   and  two  other  ofinsuraDceon 
directors  of  the  Kock  Life  Assurance  Company,  in  con-  tmstce  to  te- 
sideration  of  the  annual  premium  of  95/.  18*.  2i,  cove-  ^''^  •  ■""?  °^ 

■^  ^   ^  money  owing  to 

nanted  to  pay  to  the  executors,  administrators,  or  as-  w. ;  and  loon 

rigns  of  James  Danielle  three  months  afler  his  decease,  soUdtor  of  w. 

the  sum  of  2,500/.,  and  any  bonuses  which  might  be  ^^^^^"^ 

allotted  thereto.      On  the  23rd  of  February,    1816,  entered  in  the 

James  Darnell  assigned  his  interest  m  several  tunas  and  sorance  Com. 

securities,   including  the  policy  of  assurance,   to  Mr.  Sat^ilUrttoSf 

Wimbum  (of  the  firm  of  CoUett  §•  Wimbum,  solicitors),  J^**^^^  J^^^' 

in  trust  to  secure  5,000/.  and  interest  lent  to  Daniell  by  tor,  and  the 

one  Woodroffe;  and  by  the  same  assignment,  the  policy  Sie^folth 

was  at  the  same  time  delivered  to  Mr.  Wimbum^  and  ^J^J^h  the 

thenceforward  remained  in  his  possession.     On  the  17th  *»*nd8  of  sach 

,        ,  ,     soucitor ;  but 

of  May,  1816,  the  interest  of  Woodroffe  in  the  secun-  the  Insurance 

ties  comprised  in  the  indenture  of  the  23rd  of  February  noTiXrinod'* 

preceding,  including  his  interest  in  the  policy,  was  as-  ?°jfi°"*  ^"j 

tor  acted.     In 
1826,  D.  be. 
came  bankrupt,  and  hU  assignees  declined  to  interfere  respecting  the  policy.    The  pre* 
miums  continued  to  be  paid  by  W.,  through  his  solicitor,  during  his  life,  and  by  the  exe- 
cutors of  W.,  through  their  bankers,  after  his  death.    D.  died  in  1839. 

HM^  that  the  policy  was  in  the  order  and  disposition  of  the  bankrupt,  and  that  there 
was  not  any  notice  given  to  the  insurance  office  of  the  assignment  of  the  policy  to  take  it 
out  of  such  order  and  disposition. 

That  the  conduct  of  the  assignees  did  not  amount  to  an  abandonment  of  any  right  which 
they  had  to  the  benefit  of  the  policy. 

That  the  executors  of  W.  had  a  lien  on  the  policy  for  the  amount  of  the  premiums  which 
had  been  paid  by  W.,  and  his  estate,  and  the  interest  thereon ;  and  that  they  were  entitled 
to  payment  of  the  amount  thereof  out  of  the  monies  payable  under  the  policy. 

Negligence,  as  applied  to  cases  of  oonstructiTe  notice,  supposes  the  disregard  of  a  fact 
known  to  the  purchaser,  which  indicated  the  existence  of  the  fact,  the  knowledge  of  which 
the  Court  imputes  to  him ;  and  such  negligence  may,  without  a  fraudulent  motite,  be  so 
gross  as  to  justify  the  charge  of  constructiTe  notice.     Semble. 

A  purchaser  may  be  presumed  to  have  investigated  every  instrument,  which  directiy  or 
inferentially  forms  a  hnk  in  the  title  to  the  property,  but  not  instruments  which  are 
neither  directiy  nor  presumptively  connected  with  it,  and  may  only  by  possibility  affect 
it.     Semble, 
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signed  to  Jame$  West,  for  whom  Mr.  ffimbum  after- 
wards remained  the  trustee. 

It  appeared  that,  in  the  jear,  1816,  Mr.  CoBeit  (the 
partner  of  Mr.  fVimbum)  made  some  oommnnication 
to  the  Bock  Life  Assurance  Company,  the  only  in- 
formation given  respecting  the  particuLm  or  contents 
of  which  was  contained  in  a  memorandum  entered 
by  an  officer  of  the  Company,  dated  the  23rd  of 
July,  1816,  in  the  margin  of  the  declaration  made  by 
James  Darnell  at  the  time  of  making  the  insurance, — in 
the  following  words: — "Letters  to  CoUett  ^  ff  unburn. 
Chancery-lane,  by  Mr.  CoUetfs  order.**  From  the  time 
that  James  Westhecsine  interested  under  the  assignment 
of  the  17th  of  May,  1816,  until  his  death,  the  annual 
premiums  were  paid  by  him  through  the  hands  of  his 
solicitors,  Messrs.  CoUett  if  Wimburn. 

On  the  3rd  of  January,  1826,  James  DanieU  became 
bankrupt,  and  Barnes  and  Palmer  were  appointed  his 
assignees.  DanieU  informed  his  assignees  of  the  interest 
of  West  in  the  policy,  and  a  correspondence  on  the  sub- 
ject took  place  soon  afterwards  between  the  solicitors  of 
West  and  the  solicitors  of  the  assignees,  in  which  it  was 
proposed,  and  appeared  to  be  agreed  between  them,  that 
the  better  course  was  to  sell  the  policy  and  apply  the 
proceeds  towards  the  dischaige  of  the  debt  due  to  West. 
The  policy  was  at  this  time  valued  by  the  Bock  Life 
Assurance  Company  at  the  sum  of  375^1  At  the  time  of 
the  bankruptcy  the  sum  due  to  West  was  910^1  I2s.  7d. 
for  principal  and  interest  on  the  ori^nal  debt, — 575/.  9s. 
for  premiums  paid  on  the  policy,  and  82/.  19«.  3dL  for 
interest  thereon.  On  the  4th  of  August,  1827,  the  soli- 
citors of  West  wrote  to  the  solicitors  of  the  assignees, 
recommending  that  the  sale  should  be  carried  into  effect, 
and  also  stating  that  the  annual  premium  was  on  the 
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point  of  becoming  due,  and  offering  to  pay  it,  in  order  lais. 
to  keep  the  policy  on  foot,  if  authorized  to  do  so  by  the 
aaognees.  Bamet  and  Palmer  were  afterwardB  removed 
from  being  amgnees  of  the  estate  oi  DanieU,  and  the 
Defendant  Sotarie  and  others  substituted  in  their  place, 
by  whom  new  solidtors  were  appointed,  who  refused  to 
interfere  with  respect  to  the  sale,  or  payment  of  the  pre- 
miums. James  We$t  died  in  November,  1829.  From 
the  death  of  West  the  annual  premiums  on  the  policy 
were  paid  by  the  Plaintiffs,  his  executors,  through  their 
bankers.  On  the  25th  of  December,  1839,  James 
Daniett  died.  The  sum  at  this  time  due  to  the  execu- 
tors of  James  West  in  respect  of  the  original  debt,  pre- 
miums, and  interest,  amounted  to  4,0492^  12«.  9dl  The 
sum  payable  on  the  policy  was  3,667/.  10«. 

The  bill  was  filed  by  the  executors  of  West^  and 
Mr.  Wimbumj  their  trustee,  against  /•  Reid^  the  di- 
rector of  the  Bock  Life  Assurance  Company, — the  sur- 
yiving  asognees, — and  the  executor  of  Demielly  praying 
a  declaration  that  the  Plaintiffs  were  entitled  to  the 
policy  of  insurance,  and  the  benefit  thereof,  and  to 
the  monies  to  be  received  thereby ;  and  that  the  Bock 
Life  Assurance  Company  might  be  decreed  to  pay  to 
the  Plaintiffs,  the  executors,  the  said  sum  of  3,6672^  lOs., 
or  such  other  sum  as  was  then  due  and  owing  from  the 
Company  on  account  of  the  policy ;  or  if^  under  the 
circumstances,  the  assignees  of  the  estate  and  effects  of 
James  Darnell  had  a  right  to  redeem  the  policy,  then 
that  the  Plaintifl^  the  executors,  might  be  declared  to 
have  a  lien  thereon  for  what  was  due  to  the  estate  of 
West,  as  well  for  principal  and  interest  on  the  bonds 
therein  mentioned,  as  for  the  amount  of  premiums  paid 
by  West  or  his  executors,  together  with  interest  on  such 
premiums,  according  to  the  indentures  of  the  23rd  of 
February  and  the  I7th  May,  1816 ;  and  in  the  latter 
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case  praying  an  account  of  what  was  due  to  the  Plain- 
tiffs for  principal  and  interest  upon  the  security  of  the 
said  policy  of  insurance^  and  that  the  said  assignees 
might  be  decreed  to  pay  to  the  Plaintiflb  what  should 
appear  to  be  due  to  them  on  the  said  account,  together 
with  the  costs  of  the  suit ;  or  in  default  thereof^  that 
they  might  be  foreclosed  of  the  equity  of  redemption  of 
the  said  policy. 


The  Bock  Life  Assurance  Company  pud  into  Court 
the  sum  of  36677.  lO^.^  due  upon  the  policy,  which  was 
the  only  property  comprised  in  the  indenture  of  the  23rd 
of  February  and  I7th  of  May,  1816,  which  became 
available  for  the  payment  of  the  Plaintiffs'  debt. 

The  assignees  of  James  DanieU  under  his  bankruptcy 
claimed  the  monies  arising  from  the  policy,  on  the 
ground  that  the  policy  was  in  the  order  and  disposition 
of  the  bankrupt ;  but  it  was  admitted  at  the  bar,  on  the 
part  of  the  assignees,  that  the  Plaintifis  were  entitled  to 
a  lien  on  the  policy  for  the  amount  of  the  premiums 
paid  on  account  of  West  and  of  his  estate,  and  the 
interest  thereupon. 


ArgumtnU  Mr.  Botel^T  and  Mr.  Walpolcy  for  the  Plaintiffs, 
argued, — first,  that  the  policy  was  not  in  the  order  or 
disposition  of  DanieU  at  the  time  of  his  bankruptcy, 
within  the  meaning  of  the  statute  (a):  RyaJl  v.  Rattles  (&); 
Ex  parte  Richardson  (c);  Falkener  v.  Case  (d);  Ex  parte 
Monro  (e);  Ex  parte  Cohnll{g)\  Williams  y.  Thorp  {h)\ 
Ex  parte  Smithy  re  Styan  (t) ;  Ex  parte  Pooley  {k) ;  Ex 


(a)  6  Geo.  4,  c.  16,1.  72. 

\h)  1  Ves.  349,  375  ;  S.  C, 
(nom.  RyaU  v.  RolU),  1  Atk.* 
165. 

(e)  Buck,  480. 

(rf)  Cited  2  T.  R.  491. 


(e)  Buck,  300. 

(/)  Mont.  \\0\  S.C.2  Sim. 
570. 

(A)  2  Sim  257. 

(i)  2  M  ,  D.  &  De  G.  213. 

{k)  C.  R.,  4th  March,  1842. 
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parte  Heathcate  (a);  Ex  parte  Cooper  (&) ;  In  re  Hen" 
nessy  (c);  Ex  parte  fVaithman  {d) ;  Edwards  v.  Scott  (e). 
Secondly^  that  if  the  policy  would  have  been  within 
the  order  and  disposition  of  the  bankrupt,  under  the 
act,  the  notice  given  to  the  office,  and  the  payment 
of  the  premiums  by  West  and  the  Plaintiffs,  had  taken 
it  out  of  such  order  and  disposition :  Duncan  v.  Cham- 
berlayne  (ff) ;  Ex  parte  Stright  (A) ;  Smith  v.  Smith  (t) ; 
Ex  parte  Stevens  (*) ;  Hiem  v.  Mill  (/) ;  Tibhits  v. 
George  (m) ;  Jories  v.  Smith  (n) ;  Stiles  v.  Cowper  {p) ; 
Dan  V.  Spurrier  (p) ;  Shannon  v.  Bradstreet  (q).  Thirdly, 
that  the  conduct  of  the  assignees  had  in  effect  amounted 
to  an  abandonment  of  any  right  which  they  might 
have  had  to  the  policy  by  virtue  of  the  statute :  they 
might  after  their  right  accrued  have  taken  proceedings 
at  law  against  Wimbum  for  the  recovery  of  the  policy. 
Fourthljjr,  that  the  Plaintiffs  were  at  least  entitled  to 
the  assistance  of  the  Court  in  the  recovery  of  so  much 
of  the  monies  payable  on  the  policy  as  should  give  effect 
to  their  lien  upon  it  for  the  premiums  pidd  by  West 
and  his  estate,  and  the  interest  upon  such  premiums : 
JSchondkr  v.  Wace{r)  ;  Gibson  v.  Overbury  {s);  Burridge 
V.  Row  (t)p 


1843. 


Argument, 


Mr.  Kenyon  Parker  and  Mr.  Sideboitom,  for  the 
assignees  of  DanielTs  estate  under  his  bankruptcy,  ad* 
verted  to  the  authorities  previously  mentioned,  support* 


(a)  C.  R.,  23rd  July,  1842. 

(b)  2  M.,  D.  &  De  G.  1. 

(c)  2   Drury   &    War.    555; 
S.  C.  I  Con.  &  Law.  559. 

(d)  4  Dea.&  Ch.  412;  8.  C. 
2  Mont  &  Ayr.  364. 

(e)  1  Man.  &  Grang.  962. 
iff)  11  Sim.  123. 

~   (h)  2  Dea.  &  Ch.  314. 
(i)  2  Cro.  &  Mees.  231. 


(k)  4  Dea.  &  Ch.  117. 

(/)  13  Yes.  114. 

(m)  5  Ad.  &  £1.  107. 

(»)  Ante,  Vol.  1,  p.  43. 

(o)  3  Atk.  692. 

(j>)  7  Ves.  231. 

{q)  1  Sch.  &  Lef.  52. 

(r)  1  Camp.  487. 

Is)  7  Mees.  &  Wels.  555. 

(0  1  y.  &  Coll.  C.  C.  183. 
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ing  their  title;  and  also  Ex  parte  Carbu{a),  on  the 
point  that  there  was  no  sufficient  notice  of  the  aaeign- 
ment  {b). 

Mr.  Hardy t  for  the  executors  of  DanielL 


Vice-Chancei^lor  : — 

Judgmeni.  It  being  now  admitted  on  the  part  of  the  asdgnees 
of  Darnell  that  they  cannot  resist  the  daim  of  thePlain- 
tifGa  to  a  lien  on  the  policy  in  respect  of  the  premiums 
which  have  been  paid  by  fTeei  and  his  executors,  the 
question  is,  whether  I  can,  upon  any  of  the  other  grounds 
relied  upon  by  the  Plaintifis,  ^ve  them  a  better  decree 
than  that  which  the  assignees  are  willing  that  they 
should  take. 

Upon  the  first  point,  whether  the  policy  of  assurance 
was  or  not  within  the  danse  of  the  Bankrupt  Act, 
which,  in  case  of  bankruptcy,  giyes  to  reputed  owner- 
ship the  effect  of  actual  ownership,  I  shall  (as  I  inti- 
mated during  the  argument)  follow  the  example  set  me 
by  the  Chief  Judge  of  the  Court  of  Beview,  in  the  late 
case  Ex  parU  Potty  re  Dainiry  and  Ryle  (c).  If  the 
cases  which  have  decided  that  a  policy  of  assurance  is 
a  chattel,  within  the  meaning  of  the  clause  of  the  Bank- 
rupt Act,  relating  to  order  and  disposition,  are  to  be 
disturbed,  the  dedsion  which  is  to  have  that  effect 
should  come  from  the  Lord  Chancellor*  I  shall  trust 
myself  with  this  observation  only,  that  the  reasoning 
upon  which  the  cases  have  proceeded  appears  to  me  to 
be  logically  correct,  and  that  I  must  not  be  understood 

{a)  4  Dea.  &  Cb.  354.  ficiently    appear  in    the  jadg- 

(6)  The  arguments  in  fupport     ment 
of  the  claim  of  the  assigneet  suf-         (c)  C.  R.,  10th  January,  1843. 
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firom  anything  which  fell  from  me  during  the  argument, 
to  have  intimated  an  opinion  that  the  existing  decisionB 
will  be  or  ought  to  be  disturbed. 

The  second  question  is,  whether  enough  was  done  by 
fVest  or  his  executors  to  take  the  policy  in  this  case  out 
of  the  order  and  dispoation  of  the  bankrupt 


1843. 


The  question  of  reputed  ownership  is  always  a  ques- 
tion of  &ct:  Edwards  v.  Scott  (a).  In  the  particular 
case  of  the  assignment  of  a  debt  or  policy  of  assurance, 
notice  to  the  debtor  in  the  one  case,  and  to  the  insurers 
in  the  other,  has  generally  been  considered  the  test  by 
which  the  question  of  change  of  reputed  ownership  of 
the  debt,  or  money  secured  by  the  policy,  is  to  be  deter- 
mined ;  because  it  is  by  such  notice  that  the  debtor,  or 
Insurance  Company,  would  be  preyented  firom  paying 
die  money  to  any  other  than  the  party  claiming,  as  in 
this  case,  by  assignment  In  the  absence  of  some  modem 
authorities  which  are  entitied  to  the  greatest  respect, 
I  might,  perhaps,  haye  had  difficulty  in  coming  to  the  con- 
clusion that  the  want  of  express  notice  was  in  all  cases 
material,  and  tiiat  the  possesnon  (by  an  assignee  of  a  chose 
in  action)  of  the  instrument  securing  or  evidencing  the 
debt,  and  the  practice  of  each  particular  assurance  office, 
might  not  be  sufficient  in  deciding  the  question  of  re* 
puted  ownership  of  a  debt  in  a  court  of  equity :  £x 
parte  Byas  {b) ;  Unwin  v.  Grasvenor  (c) ;  Falhener  y. 
Com  (<Q  ;  Ex  parte  Richardsim  (e) ;  Ex  parte  Kensinff" 
tcm{y);  Bozan  y.  BoOandy  died  in  Ex  parte  Tennysan{h); 
Greening  v.  Clark  (t) ;  Bidout  y.  Lbyd  (A) ;  Ex  parte 


(a)  1  Man.  &  Grang.  962. 
(6)  1  Atk.  124. 
(e)  Wwt,  647. 
(d)  1  Bro.C.C.125;  S.  C. 
reported  2  T.  R.  490. 


(e)  Buck,  480. 
(ff)  2  Rom,  138. 
(A)  Mont.&B1.74. 
(i)  4  B.  &  C.  316. 
(k)  Mont.  103. 
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1843.  Cooper  (a) ;  Ex  farie  SmM,  re  Siyam  (h>).  But  ill 
Gib»am  ▼•  Overhay  {c\  the  Court  of  Exdiequer  hdd, 
that  the  policy  of  inraianoe  itself  might  not  be  in  the 
order  and  disposition  of  the  bankrupt,  consistently  with 
Jwdfmemi.  ^  equitable  doctrine  that  the  money  doe  upon  the 
policy  remained  in  his  <nrder  and  diqM6it]<m.  And  in 
Ex  parte  Morris  {d),  WUHamM  y.  Thorp  {e\  Ex  parte 
CohnU  [g)^  and  Ex  parte  Tenmfson,  it  was  held,  that 
the  policy  being  delivered  to  and  held  by  the  aaognee 
for  value,  did  not  alter  the  case. 

The  practice  of  the  particular  offices  has  not  been 
admitted  as  sufficient,  unless  notice  of  the  asognment 
was  given;  WilHams  y.  Thorp;  and  the  neoesoity  of 
giving  notice  has  been  tacitly  admitted  in  all  the  modem 
cases  by  the  discussions  which  have  arisen  respecting 
the  nature  of  the  notice  required.  In  Buck  v.  Lee{h\ 
the  same  proposition  is  recognized.  I  cannot,  therefore, 
consider  myself  at  liberty,  in  this  particular  case,  to  do 
more  than  inquire,  whether  in  fact  the  office  had  such 
a  notice  of  the  assignment  as  would  have  subjected  them 
to  the  liability  to  pay  the  amount  of  the  policy  a  second 
time,  if  they  had  paid  it  to  ]VIr.  DanielPt  assignees  in 
bankruptcy.  Now  the  fact  that  the  premiums  were 
pfud  by  Messrs.  fVimbum  8f  Collett  out  of  the  funds 
of  West  during  his  life,  and  that  they  were  paid  by 
the  bankers  of  Wesfs  executors,  after  his  death, 
cannot  per  se  make  any  difference.  The  office  had 
a  right  to  the  premiums,  and  until  the  person  pay- 
ing tbem,  or  some  other,  gave  notice  that  the  original 
position  of  the  parties  was  altered,  the  office  would  be 
justified  in  considering  the  premiums  as  paid  under  and 

(o)  2  M.,  D.  &  De  G.  1.  {e)  2  Sim.  257. 

{h)  Id.  213,  219.  {g)  Id.  570,  n. ;  S.  C.  Mont, 

{e)  7  Mees.  &  WeU.  555.  110. 

(d)  Buck,  300.  (A)  1  Ad.  8t  £1.  804. 
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in  conformity  with  the  original  contract.  It  is  not  sug- 
gested that  there  was  anything  in  the  mere  mode  of 
paying  the  premiums  from  which  the  office  had  notice 
of  any  change  in  the  position  of  the  parties ;  and  in 
answer  to  a  question  I  put  upon  this  point,  it  was  ad- 
mitted that  there  was  no  alteration ;  that  the  premiums 
were  paid,  and  the  receipts  given  as  from  DanieU 


Judgment. 


The  only  remaining  fact  upon  which  notice  to  the 
office  could  be  inferred  was  the  memorandum  entered  in 
the  margin  of  Mr.  DamelTs  declaration  (a). 

Upon  this  part  of  the  Plaintiffs'  case,  I  was  referred 
to  Hiem  v.  MiU{b)y  Titbits  v.  George  {c)^  and  to  my 
own  judgment  in  Jones  y.  Smith  (cf).  In  applying  (as  I 
think  I  am  bound  to  apply)  to  the  case  now  before  me 
the  principle  upon  which  I  acted  in  Jones  y.  SmUhy  I 
shall  take  the  opportunity  of  repudiating  a  conclusion 
which  I  have  been  told  has  been  drawn  from  the 
language  I  used  in  that  case,  but  which  I  think  the 
language  does  not  warrant,  unless  in  a  single  expres- 
sion, corrected  in  that  respect  as  well  by  the  immediate 
context  as  by  the  other  parts  of  the  judgment.  I  haye 
been  told  that,  according  to  the  language  I  made  use  of 
in  that  case,  the  grossest  negligence  would  in  no  case 
justify  the  Court  in  charging  a  party  with  constructive 
notice,  unless  the  negligence  proceeded  from  a  fraud- 
ulent motive  existing  in  the  mind  of  the  party  at  the 
time.  Nothing,  certainly,  would  have  been  further 
from  my  intention,  than  to  say  any  thing  which  should 
lead  to  the  conclusion  that  there  may  not  be  a  degree  of 
n^ligence  so  gross  (crassa  n^ligentia)  that  a  court  of 
justice  may  treat  it  as  evidence  of  fraud — ^impute  a  fraud- 


(a)  Supra,  p.  250. 
(6)  13  Ves.  Hi. 


VOL.  n. 


(c)  5  Ad.  &  El.  107. 
{d)  Ante,  vol.  1,  p.  43. 

S  H. 


W. 
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1843.  ^  ulent  motive  to  it — and  yisit  it  with  the  conBequeuoes 
of  fraud,  although  (morally  speaking)  the  party  chax^ 
may  be  perfectly  innocent, — a  meaning  which,  I  should 
have  thought,  had  been  suffidently  conveyed  by  my 
^'"*"^  expression,  that  negligence  might  be  evidence  of  fraud, 
but  that  it  was  nai  the  same  thing.  In  Jones  v.  SnUtk, 
the  mortgagee  knew  that  the  mortgagor  was  married, 
and,  therefore,  knew  that  he  miffhi  have  made  a  settle- 
ment, and  miff  hi  have  included  in  such  settlement  the  pro- 
perty proposed  to  be  included  in  the  mortgage.  But  there 
was  nothing  in  the  fact  of  marriage  which  raised  a  legal 
presumption  or  inference  that  it  was  settled,  and,  there- 
fore, nothing  upon  which  to  found  a  chai^  of  negli- 
gence as  distinguished  from  mere  want  of  extreme  caution 
in  the  mortgagee.  The  mortgagee  was  credibly  informed 
both  by  Jones  (the  mortgagor)  and  his  wife, — one  of 
whom  (the  wife)  at  all  events,  according  to  her  evidence 
tt  the  cause,  believed  she  was  speaking  the  truth, — ^that 
the  property  about  which  he  was  treating  was  not  com"* 
prised  in  their  marriage  settlement.  He  was  informed, 
that  tiie  wife's  property  was  settled,  and  that  the  hus- 
band made  no  settiement;  and  a  reasonable  excuse  was 
made  for  not  producing  that  deed.  Believing  what  was 
told  him,  he  became  mortgagee  of  the  property,  and  got 
in  the  legal  estate.  There  was  no  pretence,  in  that 
case,  for  imputing  actual  fraud  to  the  purchaser,  nor 
was  there  a  single  ftct  or  circumstance  in  the  case  rais- 
ing, or  tending  to  raise,  an  inference,  or  create  a  sus- 
picion that  the  husband's  property  was  in  settlement. 

Having  satisfied  myself  that  Smith  had  acted  bonA 
fide,  and  that  he  had  not  notice  of  any  fact  raising  a 
presumption,  or  creating  a  suspicion,  that  the  husband's 
property  was  in  settlement,  I  could  not  possibly  hold 
that  he  had  notice  of  that  fact.  A  decision  to  that 
effect  would  have  been  merely  arbitrary,  and  inconsistent 
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with  the  facts  of  the  case.  Extreme  caution,  no  doubt,  1843. 
might  have  led  Smith  to  inquire  after  a  mere  possibility, 
the  existence  of  which  he  had  no  ground  to  surmise. 
But  the  omission  to  exercise  such  caution  is  not  negli- 
gence in  the  legal  sense  of  the  term,  nor,  indeed,  in  any  i^Mp«««w. 
sense.  Negligence,  as  I  understand  the  term,  supposes 
a  disr^aid  of  some  fact  known  to  a  purchaser,  which  at 
least  indicated  the  existence  of  that  fact,  notice  of 
which  the  Court  imputes  to  the  purchaser. 

I  do  not  deny  that  difficulty  may  sometimes  arise 
in  drawing  the  line  between  the  degree  of  negligence, 
which  shall  be  sufficient  to  charge  a  purchaser,  and 
that  mere  want  of  extreme  caution  which,  in  the 
absence  of  fraud,  will  excuse  him.  But  the  distinction 
is  founded  in  principle, — and  the  difficulty  is  one  with 
which  (upon  the  very  question  of  gross  negligence) 
courts  of  justice  are  in  the  duly  habit  of  grappling;  and 
the  difficulty  in  principle  is  not  distinguishable  from 
that  which  occurs  in  every  other  case  in  which  antago- 
nist principles  come  into  immediate  conffict  with  each 
other. 

The  distinction,  which  is  taken  in  terms  by  Sir  JStf- 
wardSugden  (a),  is  fidly  borne  out, — ^by  the  cases  which 
decide  that  a  person  purchasing  without  obtaining  the 
title-deeds,  is  not  affected  by  notice  of  an  equitable 
mortgage:  Plumb  v.  Fliat{b)\  BickneU  v.  Evans {c)^ — 
by  Lord  Thurlofufs  judgment  in  Cothay  v.  Sydenr 
ham  {d)i  —  by  a  judgment  of  Lord  Hardwicke,  and 
other  cases  referred  to  in  the  judgment  in  Jones  v. 
SmitL  If  that  distinction  be  not  admitted  in  a  case 
like  Jones  v.  Smithy  the  unavoidable  consequence  must 

(a)  TV.  Fend,  ^  Pur.,  vol.  3,         (e)  6  Ves.  174. 
p.  472,  ed.  10.  (d)  2  Bro.  C.  C.  891. 

(b)  2  Anit  432. 

82 
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1843.  be,  that  a  man,  who  mortgages  a  fraction  of  his  estate, 
will  thereby  throw  a  doad  upon  the  title  to  the  rest  of 
his  estate;  and  a  devise  of  a  single  acre  of  land  bj  a 
will,  which  does  nothing  more,  will  throw  a  doud  upon 

udgmmti,  ^^  ^^^  ^f  ^  heir-at-law  to  his  descended  estates;  for, 
it  is  clear,  that  neither  the  mortgagor  in  the  one  case, 
nor  the  heir  in  the  other,  can  command  the  production 
of  the  mortgage-deed  or  will ;  and  it  is  equally  dear, 
that  nothing  but  the  production  of  the  original  itself 
would  be  sufficient,  if  a  representation  such  as  Sniitii 
relied  upon  be  not  sufficient.  Similar  observations 
would  apply  to  a  codicil  partially  revoking  a  will;  and 
to  every  deed  executed  afler  the  date  of  a  will. 

In  short,  let  the  doctrine  of  constructive  notice  be 
extended  to  all  cases  (it  is  in  fact  more  confined: 
Plumb  V.  Fliiii,  Btcknell  v.  JSvanSy  Cathay  v.  Syden- 
homy  and  other  cases, — but)  let  it  be  extended  to  all 
cases  in  which  the  purchaser  has  notice  that  the  pro- 
perty is  affected,  or  has  notice  of  facts  raising  a  pre- 
sumption that  it  is  so,  and  the  doctrine  is  reasonable, 
though  it  may  sometimes  operate  with  severity.  But 
once  transgress  the  limits  which  that  statement  of  the 
rule  imposes  —  once  admit  that  a  purchaser  is  to  be 
affected  with  constructive  notice  of  the  contents  of  in- 
struments not  necessary  to,  nor  presumptivdy  con- 
nected with,  the  title,  only  because,  by  possibility,  they 
may  affect  it  (for  that  may  be  predicated  of  almost  any 
instrument) ;  and  it  is  impossible,  in  sound  reasoning, 
to  stop  short  of  the  conclusion,  that  every  purchaser  is 
affected  with  constructive  notice  of  the  contents  of 
every  instrument  of  the  mere  existence  of  which  he  has 
notice.  A  purchaser  must  be  presumed  to  investigate  the 
title  of  the  property  he  purchases,  and  may,  therefore,  be 
presumed  to  have  examined  every  instrument  forming  a 
link,  directly  or  by  inference,  in  that  title;  and  that 
presumption  I  take  to  be  the  foundation  of  the  whole 
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doctrine.    But  it  is  impoesible  to  presume  that  a  pur^^        1843. 
chaser  examines  instruments  not  directly  nor  presump- 
tivelj  connected  with  the  title,  only  because  they  may 
by  possibility  affect  it  (a). 


Jud^tmni. 


The  same  principle  must  govern  my  judgment  in  the 
case  now  before  me.  Had  the  office^  before  the  bank- 
ruptcy, notice  of  any  &ct  which  created  a  change  of 
DanielTs  interest  in  the  policy  ?  If  CoUett  and  Wtm" 
bum  required  the  letters  to  be  addressed  to  them  as 
Mr.  DanielTs  solicitors,  they  would  naturally  have  given 
it  in  the  simple  form  in  which  the  office  received  it» 
If  they  gave  it  not  as  Mr.  DameWs  solicitors,  but  as  the 
solicitors  of  a  party  claiming  a  new  interest,  the  office 
had  a  right  to  expect  that  the  notice  they  received 
should  have  been  more  explanatory.  The  circumstance 
that  one  member  of  a  firm  of  solicitors  requests  that  all 
letters  respecting  the  policy  effected  by  Daniell  may  be 
sent  to  the  firm  of  which  that  solicitor  is  a  member, 
does  not  raise  any  inference  that  DanieWs  interest  in 
the  policy  had  undergone  any  change.  I  do  not  deny 
that  extreme  caution  might  have  led  the  office  to  in- 
quire whose  solicitors  Wimbum  and  CoUett  were;  but 
in  the  absence  of  actual  fraud,  I  could  not  hold  that 
this  was  a  case  of  that  gross  negligence  to  which  courts 
of  justice  impute  fraud,  and  visit  with  the  conse- 
quences of  fraud.  I  am  not  considering  a  case  which 
has  happened,  but  I  am  speculatively  to  determine 
whether  the  insurance  office,  having  no  notice  of  Wesfs 
interest  except  that,  if  any,  which  is  to  be  inferred  from 
the  note  in  the  margin  of  the  declaration,  would  have 
been  liable  to  the  Plaintiffs  for  the  amoimt  of  the 
policy,  if  they  had  paid  it  to  the  assignees  of  DanieU 

(a)  See  Jackson  v.  Kowe,  2  tee,  also,  Jones  v. Smith  {^r  Lord 
Sim.  &  Stu.  472;  Hodgson  v.  Chancellor,  on  appeal),  Tiir.  & 
Dean^  2  Sim.  &  Stu.  221.    And    Ph.  Rep.  (not  pub.) 


JudpHmi, 
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1848.  under  his  bankruptcy.  I  fed  bound  to  decide  that  they 
would  not  have  been  so  liable.  Upon  that  evidence 
alone  I  should  say,  as  between  these  parties  only,  that 
the  negligence  was  in  those  who  omitted  to  ^ve  the 
office  actual  notice  of  fVesfs  claim,  and  not  in  the  office, 
who,  receiving  from  one  of  a  firm  of  solicitors  a  commu- 
nication which  was  perfectly  consistent  with  the  ori^nal 
position  of  the  parties,  did  not  infer  that  any  change 
had  taken  place.  Whatever  I  might  have  thought,  if 
the  question  were  imtouched  by  decision,  yet  finding 
it  decided  that  parting  with  the  policy  will  not  alone 
take  the  debt  out  of  the  order  and  dispontion  of  the 
bankrupt,  I  cannot  hold  that  the  case  is  altered  by 
a  communication  of  the  character  I  have  referred  to, — a 
communication  in  every  respect  consistent  with  the  ori- 
ginal right. 

Upon  the  third  point, — the  suggested  abandonment 
by  the  assignees, — I  am  also  of  opinion  against  the 
Plaintiff. 

It  does  not  follow,  that,  because  the  assignees  may 
now  have  a  right  to  demand  from  the  office  the  money 
due  upon  the  policy,  they  could  have  recovered  the 
policy  in  trover  during  DanieWs  life;  and  inasmuch  as 
the  right  of  the  creditors  was  fixed  by  the  bankruptcy 
itself,  the  correspondence  can  have  no  efiect  except  as 
evidence  of  a  subsequent  contract,  or  intentional  aban- 
donment of  right.  No  such  contract  is  suggested,  nor 
can  it  be  said  that  there  was  any  intentional  abandon- 
ment, adverting  to  the  knowledge  of  their  interests 
which  the  parties  had.  There  is  no  consideration  be- 
tween West  and  his  estate  on  the  one  hand,  and  the 
assignees  under  the  bankruptcy  on  tiie  other,  entitling 
the  former  to  claim  the  policy  adversely. 

I  must  therefore  declare  that  Wesfs  estate  is  entitied 
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to  be  repaid  out  of  the  fund  the  amount  of  the  pre- 
miums pud  by  fVestf  or  bj  his  executors^  together  with 
interest  on  such  payments  from  the  times  at  which  they 
were  respectively  made.  The  Plaintiffs  are  entitled  to 
the  costs  of  so  much  of  the  suit  as  was  directed  to  that 
part  of  the  case  on  which  they  have  been  successfuL 
The  right  to  the  premiums  was  given  up  at  the  bar^  yet 
it  was  not  given  up  on  the  pleadings,  nor  indeed  was  it 
at  first  given  up  at  the  bar.  There  was  therefore  an 
absolute  neoesuty  for  coming  into  Court  to  establish 
that  daim.  As  to  the  rest  of  the  costs  of  the  suit,  I  at 
first  thought  that  I  ought  to  make  the  Phdntiffs  pay 
them;  but  adverting  to  the  recent  decisions  by  Sir 
John  Crass,  I  think  any  party  was  justified  in  taking  the 
opinion  of  the  Court  upon  the  question,  whether  the 
former  dedsions  in  JViUiams  v.  Thorp,  and  Ex  parte 
Cobnlk,  and  other  cases,  are  to  be  taken  as  the  rule  of 
the  Court  or  not.  On  that  part  of  the  case,  therefore,  I 
think  there  should  be  no  costs.  The  balance  of  the 
money  in  Court  will  be  paid  to  the  assignees;  and  the 
costs  of  Dawson,  the  executor  of  DanieU,  who  appears 
to  have  been  unnecessarily  made  a  party,  must  be  pud 
by  the  Plaintiffiu 


1843. 


JudgmmU. 
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lah  January. 

An  aTcrmentin    1  HE  bill  Stated,  that  J.  HougkUm  **  being  or  claiming 

ft  bill  to  re- 


HOUGHTON  V.  REYNOLDa 

Ti 

■tniki  the  set-  to  be  seised  or  otherwise  well  entitled  in  fee-eimple  to 

rtftncZg'te^  divers  messuages,"  &a,   situated  in  Haktead,  in  the 

thfttlH^'*""  ^^^*y  ^^  Essex,  devised  all  and  singular  his  houses, 

or  eiaimmfi  to  lands,  &c.,  to  his  widow,  for  her  life,  with  remainder  to 

tothepremiset,  ^^  Plaintiff  in  fee:  that,  upon  the  testator*s  death,  and 

to^hTpuintiff  ^^^^'^  "^d  ^7  virtue  of  his  will,  the  widow  entered  upon 

ukdpoHtiveiy  and  took  possession  of  the  said  messuages,  &c.,  so  de- 

tituiftke  vised  to  her  by  the  said  will:  that  the  widow  died, 

to,  accom-  *"'  leaving  the  Plaintiff,  who  is  devisee  in  remainder  in 

mrau  ^e?Hn*'  ^®®"®^pl®  ^^  *^6  Bwd  messuages,  &a,  under  and  hj  vir^ 

thftt  his  ciftim  tue  of  the  Said  will ;  and  he  thereupon  became  and  now 

was  founded         .ii,  i*i<i*ii  .^-i 

upon  the  de-  IS  absolutely  and  mdefeasibly  entitled  to  an  estate  m 
^rafficientk  ^^^^"simple  in  possession  in  the  said  messuages,  &c, 
certain  upon       gQ  devised  as  aforesaid.     That  the  Defendant  wroncj^ 

general  de-  ,  ^ 

mnrrer.  fully  took  possession  of  the  said  messuages,  &c,  before 

rniB^f'*!^^  or  inunediately  after  the  death  of  the  widow,  and  had 

ing  which  re-  ever  since  held  the  same ;  and  that  the  Plaintiff  had 

facts  creating^  brought  an  ejectment  to  recover  possession  of  the  said 

lief  mnst  ap- 

■tating^part  or  '^^^  ^^  charged,  that  there  were  several  outstand- 
^a^^part  ^"^  Satisfied  terms  of  years  affecting  the  said  messuages, 
of  the  bill  i  but  &c,  particularly  certwn  terms  therein  mentioned,  which 
that  the  De-  the  Defendant  had  got  in,  and  threatened  to  set  up,  to 
toftcTand  prevent  the  trial  in  ejectment  of  the  Plaintiff's  tide 
ageneraicharge  to  the  devised  estates.     The  bill  prayed,  that  the  De- 

of  the  contrary  ,  ^  , 

of  such  pre-  feudaut  might  be  restrained  from  setting  up  the  terms 
avCT^cntof  thS  of  years  upon  the  trial  of  the  ejectment  (a). 

facts  implied  in 

^^^trary  (^j  j^e  bill  also  prayed,  that  the  Plaintiff  by  fraud.  The  corn- 
certain  deeds  might  be  delivered  bination  of  this  relief  with  the 
up  as  having  been  obtained  from  above  was  made  the  subject  of  a 
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The  Defendant  demurred 


Mr.  Teed  and  Mr.  Speed,  for  the  Defendant,  argued 
that  the  bill  stated  only  a  case  in  which  the  Plaintiff 
might  possibly  be^  and  not  a  case  in  which  he  was 
necessarily  entitled  to  the  relief  prayed:  Kemp  y. 
I^tfor  (a).  The  averment,  that  the  testator,  **  being  or 
claiming  to  be  seised  or  otherwise  well  entitled"  to  the 
premises,  devised  them,  was  not  an  averment  of  title : 
Balls  V.  Marffrave  {b);  nor  was  it  sufficient  to  allege  that 
the  party  was  entitled  without  deducing  his  title: 
Baker  v.  Hartoood  (c).  The  demurrer  admits  only  the 
facts  stated,  and  not  the  title  which  is  the  legal  conse« 
quence  of  the  facts.  The  equity  of  the  bill,  assuming 
it  to  aver  a  title,  depends  on  the  existence  of  outstand- 
ing terms  intended  to  be  set  up  by  the  Defendant: 
Starubury  v.  Arkwright  {d).  But  there  is  no  allegation 
on  the  gtaiing  part  of  the  bill  of  any  facts  leading  to 
such  relief;  and  the  rule  is  laid  down  as  requiring  the 
equity  to  appear  on  the  stating  part :  Flint  v.  Field  {e) ; 
I  Dan.  Ch.  Pr.,  p.  465 ;  Sianfy  Com.  Eq.  PL,  p.  24. 


1843. 

HOUOHTON 
V. 

Rbtnolds. 


Mr.  Kenyan  Parker  and  Mr.  Matins,  for  the  Plaintiff, 
argued  that,  supposing  the  first  averment  of  the  seisin 
of  the  testator  to  be  insufficient,  yet  the  defect  was 
cured  by  the  subsequent  allegations  of  the  Plaintiff's 
titie  under  the  devise ;  and  that  it  was  sufficient,  if  the 
circumstances  on  which  the  equity  was  founded  were 
averred  in  any  part  of  the  bill :  they  referred  to  Mayor 
4*0.  of  London  v.  Levy  (y). 


demurrer,  ore  tenus,  for  multi- 
fariousness, which  was  also  over- 
ruled. 

(a)  7  Ves.  245. 

(b)  3  Beav.  284. 


(c)  7  Sim.  373. 

(d)  6  Sim.  481. 

(e)  2  Anstr.  543. 
(j)  8  Ves.  398. 


266 


CASES  IN  CHANCERY. 


1843.        Vice-Chakcbllor: — 


Tliere  must,  no  doubt,  be  such  certainty  in  the 
ayerment  of  the  title  upon  which  the  bill  is  founded, 
that  the  Defendant  may  be  distinctly  informed  of  the 
nature  of  the  case  which  he  is  called  upon  to  meet. 
This  is  the  principle  upon  which  the  insufficiency  of 
ambiguous  statements  has  been  put:  East  India  Cant' 
pony  y.  Henchman  {a)  \  Cresset  y.  Mitton{li)\  Ryvea 
y.  Ryves  (c).  The  case  of  the  Mayor  and  Commonalty 
of  London  y.  Levy{d)  is  another  case  on  the  same  point, 
although  it  is  no  authority  in  support  of  the  argument 
for  the  Plaintiff.  The  cases  of  Jones  y.  Jones  (e),  and 
Frietas  y.  Dos  Santos  [g)y  also  support  the  proposition, 
that  the  Plaintiff  must  distinctly  ayer  his  equitable 
title.  In  WaUmm  y.  Ingilby  (A),  the  demurrer  was 
allowed  on  the  ground  that  the  plaintiff  did  not  specifi- 
cally state  the  manner  in  which  his  title  was  deriyed ; 
and  though  a  doubt  may  haye  been  expressed  of  the 
authority  of  that  case  in  some  respects,  yet  it  has  neyer 
been  doubted  that  a  plaintiff  must  state  his  title  witii 
sufficient  particularity  and  detail  to  enable  the  defend- 
ant to  meet  the  case  upon  some  definite  issue. 


The  first  statement  in  the  bill, — ^that,  being  or  claim- 
ing to  be  seised  or  entitled,  the  testator  deyised  the 
premises,— can  scarcely  be  said  to  tender  any  material 
issue,  and,  standing  alone,  might  be  insufficient.  The 
subsequent  allegations,  howeyer,  distinctly  and  positiyely 
assert  the  title  of  the  Plaintiff  to  the  premises  in  ques- 
tion ;  and  it  cannot,  I  think,  be  said,  that  he  loses  the 
benefit  of  those  distinct  and  positive  statements  by 


(a)  1  yeB.jim.287» 

(b)  Id.  449. 
\e)  3  Yes.  343. 
Id)  8  Vet.  398. 


(e)  3  Mer.  161. 
(y;  1  Y.  &  Jer.  674. 
ih)  lMyl.&K.61. 
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having  ambiguouslj  represented  the  title  of  his  devisor^         1843. 
or  stated  that  title  in  a  doubtful  form.     I  do  not  see     houohtoh 
how,  in  pleading,  the  averment  of  title  is  made  better  *• 

by  being  carried  back  a  step  farther.     An  abstract  is         

no  doubt  unsatisfactory,  if  it  commence  at  a  date  which  •^■'•»'* 
is  too  recent;  but  an  averment  in  pleading  of  the  title 
of  a  party  is  not  made  more  positive  or  certain  by  the 
statement  that  his  ancestor,  or  those  imder  whom  he 
claims,  were  also  entitled.  The  question  of  the  suffi- 
ciency of  the  pleading,  in  this  sense,  is  a  very  di£> 
ferent  question  from  that  of  whether  the  case  is  so 
ambiguously  stated  as  only  to  shew  a  possible  title  in  the 
party  to  the  right  which  he  claims,  without  shewing  the 
nature  of  his  title. 

I  think  the  averment  of  title  in  the  Plaintiff  is  sufll- 
ciently  positive  to  relieve  the  case  from  the  objection 
which  has  been  taken;  and  I  also  think  that  the  state- 
ments, upon  the  whole,  represent  distinctly  enough,  that 
the  chum  of  the  Plaintiff  is  founded  upon  the  devise, 
and  they,  therefore,  inform  the  Defendant  of  the  nature 
of  the  case  against  which  he  is  required  to  defend  him- 
self. 

I  do  not  impeach  the  decision  in  Anstruther  (a) :  but 
that  case  is  not  an  authority  for  the  proposition,  that  a 
fact  introduced  by  way  of  a  charge  in  the  bill  is  not 
as  well  pleaded  as  if  it  were  introduced  in  the  shape 
of  what  is  technically  called  a  statement:  it  merely 
decides  that  an  allegation,  that  the  Defendant  sets  up 
certain  pretences,  followed  by  a  charge  that  the  con- 
trary of  such  pretences  is  the  truth,  is  not  of  itself  an 
allegation  or  averment  of  the  facts  which  make  up  the 
counter  statement.    I  have  no  doubt  that  such  a  form 

(a)  Flint  y»  Field,  ubi  supra. 
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of  pleading — ^not  specificallj  averring  the  facte  them- 
selves, would  be  defective, — ^but  there  is  no  rule  that 
every  material  fact  must  precede  what  is  termed  the 
charging  part  of  the  bilL 

The  demurrer  must  be  overruled,  but  without  costo; 
for  the  Plaintiff  has  certainly  invited  the  discussion. 


Z&handOOih 
January. 

Gift  bya  testator 
of  hia  real  and 
peraonal  eitate 
to  hia  wife  for 
her  life,  and 
the  residue  to 
be  eanaUy  di- 
Tided  between 
her  brothers 
and  sisters, 
and,  in  case 


GRAY  V.  GARMAN. 

1  HE  testator,  by  his  will,  dated  in  1812,  gave  his  real 
and  personal  estate  to  his  wife  for  her  life,  and  directing 
a  sale  of  the  real  estate,  and  bequeathing  some  pecu- 
niary legacies  to  be  paid  after  her  death,  he  disposed  of 
the  residue  as  follows : — **  All  the  rest,  residue,  and  re- 
mainder of  my  estate  and  effecte  I  desire  may  be  equally 
^  .  divided  between  the  brotiiers  and  sisters  of  my  said 

ahonld  be  dead   Wife,  EUzabetk  Rockwell;  and,  m  case  any  or  either  of 
her  decease,^      ^^em  shall  be  dead  at  the  time  of  the  decease  of  my 

leaving  issue, 
Boch  issue  to 
stand  in  their 
parenta'  place : 
--Held,  first, 
that  no  brother 
or  sister,  who 
died  before  the 
date  of  the  will, 
was  capable  of 
taking  under 
the  bequest, 
and,  therefore, 
the  issue  of 
an/  brother  or 
sister,  who  was 
dead  before 
the  date  of  the 


said  wife,  Elizabeth  Rockwell^  leaving  issue,  then  such 
issue  to  stand  in  the  place  of  their  respective  parente  or 
parent.** 

The  testator  died  in  1813,  and  the  said  Elizabeth^  his 
widow,  died  in  August,  1839.  There  had  been  fifteen 
brothers  and  sisters  of  Elizabeth  the  wife,  of  whom 
seven  died  in  the  lifetime  of  the  testator  without  leaving 
issue,  and  one,  named  /oAn,  died  before  the  date  of  the 
will,  leaving  six  children.     Of  the  seven  who  survived 


will,  could  not 

take  by  substitution ;  secondly,  that  it  was  not  an  original  and  substantiTe  gift  to  the  issue 
of  those  brothers  and  sisters  who  were  dead  at  the  death  of  the  wife ;  and,  thirdly,  that  the 
brothers  and  sisters,  who  sunrived  the  testator,  and  afterwards  died  without  issue  in  the 
lifetime  of  the  wife,  were  entitled  to  shares  in  the  residue. 
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the  testator,   two  died  in  the  lifetime  of  the  widow 
without  ifisue,  and  five  surviyed  the  widow. 

The  six  children  of  John  survived  the  testator,  and 
three  of  them  died  in  the  lifetime  of  the  widow, — ^two 
leaving  issue,  and  one  without  issue  and  intestate, — one 
left  England  in  1828,  and  was  not  afterwards  heard  of, 
— and  two  survived  the  widow,  and  appeared  in  the 
cause. 
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Air.  Temple^  Mr.  Teed^  Mr.  RoupeUy  Mr.  Anderdon, 
Mr.  Chandkss,  Mr.  Bagshawey  Mr.  Coohe,  and  Mr. 
Glasses  appeared  for  the  various  parties  interested  (a). 

They  cited  the  cases  which  are  commented  upon  in 
the  judgment,  and  also  Ccrbyn  v.  French  (J),  Pearson  v. 
Stephen  (c),  and  Wordsvwrth  v.  Wood{d). 


1843. 


Statement. 


Argument, 


Vice-chancellor  : — 

Two  questions  have  been  discussed  in  this  case :  first, 
whether  the  issue  of  John, — John  having  died  before 
the  date  of  the  will, — are  entitled  to  a  share  in  the  resi- 
due of  the  testator's  estate?  and,  secondly,  whether,  of 
the  seven  brothers  and  sisters  of  the  wife  who  survived 
the  testator,  the  two  who  died  without  issue,  in  the  life- 
time of  the  widow,  were  entitled  to  participate  in  the 
same  residue  ? 


Judgment, 


(a)  Many  of  the  claimants  were 
heard  hy  content,  not  being  par- 
ties to  the  suit,  which  was  brought 
by  a  legatee.  The  Court  per- 
mitted the  questions  to  be  argued, 
at  the  request  of  all  the  parties, 


to  avoid  the  expense  of  another 
suit. 

{b)  4  Yes.  435. 

(c)  5  Bl.  N.  S.  203. 

{d)  4  Myl.  &  Cr.  641. 
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The  answer  to  the  first  of  these  questiiHis  must  be 
found  in  the  words  of  the  wilL  And,  as  there  dearly  is 
not  in  this  will  (as  the  Court  thought  there  was  in 
Giks  Y.  Giles  (a),  Jarvis  y.  Pond  {b),  and  other  like 
cases) — any  thing  in  the  context  of  the  will  by  which  the 
language  of  the  clause  I  have  cited  can  be  modified  or 
controlled, — the  ample  consideration  is,  what  does  that 
clause  express  ?  This  depends  upon  the  meaning  of  the 
word  ''  them ''  in  the  second  branch  of  that  clause,  in 
which  the  issue  of  brothers  and  sisters  are  substituted 
for  the  parents.  If  the  word  "  them**  refers  to  the 
brothers  and  sisters  to  whom  the  legacy  is  primarily 
given,  and  to  no  other  brothers  and  sisters,  it  is  impos- 
sible that  the  issue  of  John  can  have  any  interest  in  the 
question  before  me.  If^  on  the  other  hand,  the  word 
"  them  "  is  to  be  imderstood  as  referring  to  brothers  and 
sisters  generally,  and  is  not  confined  to  the  brothers  and 
asters  before  spoken  of, — the  issue  of  John  may  pos- 
sibly bring  themselves  within  the  description  of  the 
issue  contemplated. 


That  the  first  branch  of  this  proposition  is  correct, 
must,  I  conceive,  be  dear,  both  upon  the  language  of 
the  clause  itself  and  upon  authority.  Under  that  clause, 
no  brother  or  sister  had  ever  a  capacity  to  take  who  was 
not  living  at  the  date  of  the  will.  And  as,  by  the  sup- 
position, the  issue  spoken  of  was  issue  of  brothers  and 
sisters,  whom  the  testator  supposed  capable  of  taking 
under  his  will, — the  issue  of  a  brother  or  sister  not  living 
at  the  date  of  the  will  cannot  bring  themselves  within 
the  description :  Christopherson  v.  Nayhr  (c) ;  Butter  v. 
Ommaney  (d) ;  Waugh  v.  Waugh  {e) ;  Peel  v.  Cat- 
low  {g). 


(a)  8  Sim.  360. 
{h)  9  Sim.  549. 
(c)  1  Mer.  320. 


((0  4  Russ.  70. 

(«)  2  Myl.  &  K.  41. 

{g)  9  Sim.  372. 
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It  has,  indeed,  been  made  a  question,  whether  the 
capacitj  of  the  primary  legatee  (at  the  date  of  the  will) 
to  take  the  l^acy  was  alone  sufficient, — whether  such 
legatee  must  not  survive  the  testator,  and  become  a 
l^atee  in  esse,  and  not  have  been  a  legatee  in  posse 
only,  to  entitle  his  issue  to  claim  in  substitution :  Thorn" 
hill  V.  ThamhiU  (a).  But  later  cases  appear  to  sanc- 
tion a  more  liberal,  though  still  a  literal,  construction  of 
language  like  that  I  am  considering.  And  it  has  been 
held,  that  the  issue  of  a  person  primarily  pointed  out  as 
the  object  of  a  testator's  bounty,  and  living  at  the  date 
of  the  will,  may  take  by  substitution  for  that  party 
dying  in  the  lifetime  of  the  testator, — Smiih  v.  Smith  {b) ; 
Collins  V.  Johnson  (c)  I  Le  Jeune  v.  Le  Jeune{d), —  a 
construction  which  is  certainly  fortified  by  very  im- 
portant analogies (<?).  No  such  question  arises  here; 
but  it  was  necessary  that  I  diould  notice  the  point, 
because  it  explains  and  gets  rid  of  many  of  the  cases 
which  were  cited  at  the  bar. 


1843. 


Judgment, 


On  the  other  hand,  if  the  word  '^  them  "  is  not  to  be 
taken  as  referable  exclusively  to  brotiiers  and  sisters 
before  spoken  of;  if  the  entire  clause  is  to  be  read  as 
containing  an  original  and  substantive  gift  to  two 
dasses  of  legatees,  namely,  first  to  brothers  and  sisters 
living  at  the  death  of  tiie  wife,  and,  secondly,  to  the 
issue  of  brotiiers  and  sisters  who  may  be  dead  at  the 
time  of  the  death  of  the  wife, — ^there  is  nothing  in  the 
description  of  the  second  class  to  prevent  the  issue  of  John 
(though  he  were  dead  when  the  will  was  made)  from 
bringing  themselves  within  the  yery  words  of  the  will : 


(a)  4  Madd.  377. 

(b)  8  Sim.  353. 

(c)  Id.  356,  n. 
(/}  2  Keen,  701. 


(e)  See  cases  cited  in  ColHnt 
T.  JohruoHf  8  Sim.  356,  n.,  and 
Humphreyt  v.  Howtt^  1  Russ.  & 
Myl.  639,  and  the  latter  case. 
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1843. 


Judgment. 


Tyiherleigh  t.  J9arftm(a);  Rutt  v.  Baker  {b);  BM  t. 
Beckwith  (c).  The  description  (upon  this  hypothesis) 
requires  only  that  the  brother  or  sbter  be  dead  at  the 
time  of  the  wife's  decease,  and  there  is  nothing  in 
that  description  which  makes  the  time  of  their  death 
material 


I  haye,  therefore,  simply  to  decide  which  of  the  aboye 
constructions  the  word  ''  them  "  is  to  receive.  Now,  in 
the  absence  of  authority,  I  cannot  say  there  is  a  serious 
question  to  be  argued.  If  there  be  no  authority 
giving  to  phdn  words  a  technical  meaning,  beyond  or 
differing  from  their  natural  meaning,  the  word  "  them" 
in  this  clause  must  refer,  and  exclusively  refer,  to  the 
immediate  antecedent  But  it  was  argued  for  the  issue 
of  John,  that  authority  requires  me  to  put  a  more  ex- 
tensive meaning  upon  the  word,  in  order  to  take  in  the 
issue  of  every  brotiier  and  sister  who  was  dead  at  the 
date  of  the  wilL  Such  is  not  my  conclusion  from  the 
authorities.  In  ChristopAerson  v.  Nayhr,  the  question 
was,  —  as  in  this  case, — whetiier  the  children  of  a 
brotiier  or  sister,  who  died  before  the  date  of  the  will, 
could  take  ?  Sir  WUHam  Grant  said,  tiie  question  was, 
whether  there  was  a  substitution?  and,  therefore,  it 
came  to  tiiis, — not  what  description  of  issue  could  take 
under  the  second  clause,  supposing  it  an  original  sub- 
stantive limitation, — but  what  description  of  parents 
might  have  taken  imder  tiie  first, — and  he  ultimately 
held,  that  the  issue  of  children  not  living  at  the  date  of 
the  will  could  not  take.  He  did  not  hold  that  the  plain 
meaning  of  tiie  words  could  be  controlled  upon  any  ab- 
stract notion  that  the  testator  must  be  supposed  to  have 
intended  any  thing  more  than  his  words  expressed. 
In  Butter  v.  Ommaney,  the  gifl  was,  after  the  death  of 


(a)  6  Sim.  329.  (b)  8  Sim.  443.  (c)  2  Beav.  308. 
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the  testator^  wife  and  his  brother  Joseph^  to  be  equaUj  1843. 
divided  between  the  children  of  Joseph  and  his  late 
fflster  Betty^  and  kte  brother  Jacob  (except  Bernard), 
who  should  be  then  liying,  in  equal  shares  and  propor- 
tions; and  as  to  such  of  them  as  should  be  then  dead,  ^idgwumi. 
leaving  a  child  or  children,  such  child  or  children  were 
to  be  or  stand  in  the  place  or  places  of  his,  her,  or  their 
parent  or  parents.  It  appears  that  the  children,  who 
died  in  the  testator's  lifetime,  were  all  dead  at  the  date 
of  his  will  (a) ;  and  it  was  held,  as  in  Christopherton  v. 
NayloTy  that  those  who  died  in  the  testator's  lifetime 
were  not  entitled  to  any  share.  Upon  tiie  dedsion  in 
Waugh  V.  Wauffh,  some  doubt  maj  perhaps  be  felt,  so 
&r  as  it  depends  upon  the  mere  language  of  tiie  will : 
T^therleyfh  v.  Harbin.  But  the  case  directly  follows, 
and  supports  the  two  cases  I  have  already  dted, — and 
the  only  question  upon  it  is,  whetiier  the  peculiar  lan- 
guage of  tiie  will  did  not  take  it  out  of  tiie  reach  of  the 
principle  applied  to  it  by  Sir  •/.  Leach  9 

The  case  of  Peel  v.  Catlow  is  to  the  same  effect  A 
case  of  substitution,  and  not  of  original  substantive  gift 
to  issue,  and  the  decision  was  in  conformity  to  the  prin- 
ciple I  have  adverted  to. 

In  GHes  v.  Giks,  and  in  Jaruia  v.  Pond,  the  wording 
of  the  clauses  giving  the  l^acies  apparentiy  imported 
substitution  as  in  the  cases  I  have  mentioned ;  but  the 
Courty  upon  a  critical  examination  of  the  will,  found  it 
impossible  to  satisfy  all  parts  of  the  will,  without  treating 
the  gifl  to  the  issue  as  original  and  substantive,  and  not 
as  substitutionary.  It  was  upon  the  express  ground  that 
the  special  language  of  the  will  required  that  construc- 
tion, that  tiie  Court  distinguished  the  case  from  tiiose 

(a)  See  note,  4  Russ.  73. 
VOL.  n.  T  H.  w. 
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I  cited  9ffiy 


to  wUch  I  ksre  iderrcd.    Hie  odicr 
to  qwttioiw  diffiering  finoa  AbI  befbtei 


The  £ynaaa  of  the  reported  CMCi  into  two  ( 
finty  whae  the  question  has  been,  whether  the  isBoe  of 
parties  dyii^  after  the  date  of  the  wiD  Id  the  Eletiine  of 
the  tertator  would  take  by  enbetitatioD ;  and,  aeoondly, 
thoae  Id  wfaidi  there  has  been  an  original  and  sobstan- 
ti?e  gifl^ — VP^"^  to  me  to  lemore  all  doubt  with  le- 
ftrenoe  to  their  operation  andeflfect 

On  the  second  qoestiony  I  haye  no  hesitation  in  say- 
ing that  the  representatives  of  the  brothers  and  sisters 
of  the  inie,  who  died  after  the  testator,  but  in  the  life- 
time of  the  widow,  leaTing  no  isso^  are  entitled  to 
shares  in  the  lesidae.  The  gift  to  the  brothers  or  sis* 
ters  who  sorrived  the  testator,  wasdetenninaUe  only  on  ' 
one  event, — their  death,  leaving  issoe :  that  event  did 
not  happen,  and  thdr  interest  in  the  gift  was^  therefor^ 
not  taken  away. 


Mimmii,  Dcclarr,  that  the  ime  of  John  took  no  interest ;  and  difcct  the 

residue  to  be  divided  in  seren  equal  sliarei,  &c* 
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DOVER  V.  ALEXANDER.  ^JSffi 

B  January, 

Y  indenture,   dated  the  24th  of  November,  1804,  a  married 

made  between  Henry  WhatUm  and  Elizabeth,  his  wife,  J^^^'i^i^-"* 
and  their  trustees,  and  other  parties,  a  sum  of  3,083i  »^  ^^^\ 

„  ,        ,  .,  andoneillcgiti- 

was  directed  to  be  paid  to  trustees,  upon  trust  to  pur-  mate  child,  and 

chase  the  sum  of  4,200/.,  Three  per  cent.  Consols,  to  the  fi^iJ2*hu8. 

intent  that  the  dividends  thereof  might  produce  an  an-  ^^^^*^" 

nuity  of  126/.,  secured  to  Elizabeth  Whatton  for  her  seooad  iUegiti- 

separate  use  as  therein  mentioned,  during  the  joint  lives  pointed  a  fond 

of  herself  and  her  said  husband,  and,  after  the  decease  mJJl^'cMiTthen 

of  such  one  of  them — Henry  Whatton  and  Elizabeth  his  ^™»  «««/^»n8 

•^  a  power  of  rc- 

wife — ^as  should  first  die,  to  transfer  the  same  stock  and  Tocation,  as  to 
dividends  thereof^  and  stand  and  be  possessed  thereof  tJSI^^of^j 
respectively,  and  of  all  and  every  part  thereof,  in  trust  jlSS'^'^fht" 
for  such  person  or  persons,  and  for  such  ends,  intents,  ^•^^^  bom  of 
and  purposes,   and  in  such  manner  and  form,  parts,  After  the  binh 
shares,  and  proportions,  as  the  sjud  Elizabeth  Whatton,  iu^^**^ 
as  well  when  covert  as  sole,  and  notwithstanding  her  ^^^i^'*' 
coverture  by  her  then  pi'esent  or  any  future  husband,  pointment  of 
and  either  absolutely  and  with  or  without  revocation  t^p^Mi^ 
and  new  appointment,  by  any  deed  or  deeds,  instrument  ^Su^^twcen 
or  instruments,  in  writing,  to  be  executed  in  manner  the  two  iiiegi- 

-         ,  •••111  Ml         1  timatechil- 

therem  mentioned,  or  by  her  last  will  and  testament,  or  dren  i—Heid, 

any  codicil  or  codicils  thereto,  to  be  executed  in  manner  ^^  cWldreni 

therein  mentioned,  should  direct  or  appoint;  and,  in  de-  for  whose  bene- 

'  rr         »         »  fit  the  re?oca- 

fault  thereof^  in  trust  for  Elizabeth  Whatton,  for  her  tion  might  be 

y  t  ,  "  made,  most  be 

sole  and  separate  use.  taken,  in  the 

primary  and 
legal  sense,  as 
applying  to  le- 
gitimate childfcn  only,-*  that,  therefore,  the  second  illq;itimate  child  wia  not  an  object  of 
the  resenred  power,  and  could  not  take  under  the  latter  appointment. 

The  objection  to  the  ▼alidity  of  a  limitation  to  unborn  illegitimate  children  is  not  founded 
exclusively  on  the  uncertainty  of  description ;  nor,  $emble,  is  there  any  distinction  between 
the  Talidity  of  a  limitation  in  favour  of  such  persons,  whether  described  as  the  children  of  a 
man,  or  the  children  of  a  woman. 

T   2 


17^  CX2E5  CT  'THjJ^ZEHT- 

£7  Ml  initpncire,  ksed  die  2:^th.  if  yoTcmber;.  I^>ir 
auMie  becsreea  EUzaa^k  ^utttmu  it  die  'me  part:  ani 
C^itfHSes  /i^/i£&ijt«mi,  othenrK  iThariea  ^jdaamm  Ark- 
iaMadf  n£  die  odior  vtt, —  yTT-an^wA  JFietfoiy  ia.  ea»- 
sfiezaoioa  at*  ntani  Luve  sui  tf&t!Ciiiu  aid  in  osds  to 
auke  a  pro^itBoa  £ir  Oorte*  ITirfirBw  ^irtntflrtf/Tj  in 
de  eveit  of  ber  t^!^*'**™*-  37  virSK  of  die  powos  vcaSBiI 
xa  her  bj  die  hukncize  of  die  l4dL  of  Nov^ober  pie- 
eei£a^  Imiicefi  and  appJkceti  ;&e  ani  «Bt  o£  iJl^ts^^ 
aod  die  fixnds  and  xeuiidiat  ia  or  izptia  wh£ck  die  ame 
waa  or  might  be  iav«iA»L  asvizur  Iko*  11^  mfiereat  dierciiu 
to  k  Jd  die  June  imu  CW^  VTiXAxmatm  Arihuidi, 
Ittt  ezeeatorsy  aAnfnwtfittota^  and  uMirgnnj  aftwutmrfT, 
wabyett  to  a  p>vcr  of  le^ixacua  theroa  cantainied  as  to 
<»e  moietj  of  die  mad  leTeraonarj  nooiea^  fmafav  and 
muAiIuea^  in  £iToar  of  on 5  of 2ar-^(ira  ^iiiu/  «r  dbZtfrnt 
the  waid  £SsaAetk  mattam  migiu  kaTe  ban  of  ber  bodr, 
bat  DOi  odhenrise  fa^. 


Ilie  4,20m.  stock  w«  piirdbaHed  in  tike  oases  of  tiie 
tmsteeay  npon  tlie  tmsts  of  the  nMientnreof  the  24diof 
November.  At  the  date  of  the  indenture  of  the  28th 
<yf  XoTcmbery  JEfeafcfA  fFhaitam,  was  filing  wpaialff 
from  her  hoabaDd,  and  had  ibnr  legitimate  duldren, 
namelf,  Hemry^  Jokm^  MUBam^  and  Gtvrye.  EBzaitik 
W'Kattcw  had  al«>  one  ill^;itimale  diiU,  the  said  ^^ 
fVailmuam  ArkhutaU,  and  die  was  at  the  same  time 
enceinte  of  another  illegitimate  diiUi,  Margartl  Brook- 

(a)  Tint  deed  wm  ndtcd  ia    bsTiiig  her  goMnl  power  of  ip- 
thofonowiog  deed  of  Apn1, 1813,    pointmenl.  under  &e  deed  of  tlie 


(which  WM  proved  on  bdiaJf  of  24th  of  Noremhcr,  1804,  at  die 

the  PUintifi),  and  it  was  oolj  time  ahe  ezccnted  &e  deed  of 

itotedinthobinMheiDgioTe.  April,  1813.  The  Coot  heU,  that 

cited,    withool   aoj  other    eri-  it  waa  not  open  to  the  Flaintilb 

dence  o^  ita  exiatenee  :  it  waa  on  the  pleadings  thus  to  pat  their 
itUimatety  argued  that  EUzabeth 
WhoUon  ahoold  be  taken  aa  still 
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shawy  otherwise  Mary  Broohshaw  Arkinstall,  who  after-        1843. 
wards  intermarried  with  Dover,  and  was,  with  him,  the 
Plaintiff  in  the  cause.     Henry  Whatton  died  in  the  life- 
time ofEHzabeih,  his  wife. 


Simiemeni. 


Bj  indenture,  dated  the  2nd  April,  1813,  made 
between  Elizabeth  Whattouy  of  the  one  part;  and 
CTuxrks  Watkhuan  ArkmsiaU,  and  the  Plaintiff,  Mir- 
yaret  Broohshaw  Arhinstatt,  of  the  other  part,  reciting 
the  indenture  of  the  24th  of  November,  1804, — the  pur- 
chase of  the  stock,  —  that  the  children  of  Elizabeth 
Whatton  living  were  the  said  Henry,  John,  WiUiam,  and 
Creorye,  and  the  said  Charles,  known  bj  the  name  of 
Charles  WaiMnson  ArkhutaU,  and  the  said  Maryaret, 
known  tA  Maryaret  Broohshaw  ArhinstaU, — ikaX  Maryaret 
had  been  bom  since  the  appointment  of  the  24th  of  No- 
vember, 1804, — ^that  both  Charles  and  Maryaret  were 
infants, — and  that  Elizabeth  Whatton,  being  very  anxious 
and  desirous  that  they  should  be  provided  for  in  equal 
proportions,  as  far  as  the  same  was  possible,  in  the  event 
of  her  death,  the  sud  EUzabeth  Whatton,  in  pursuance 
of  her  sud  powers,  and  in  performance  of  her  agreement 
to  that  effect  thereinbefore  recited,  and  in  consideration  of 
her  natural  love  and  affection  for  her  said  infant  children, 
Charles  and  Maryaret,  and  for  their  advancement  in  the 
world,  revoked  and  made  void  so  much  of  the  indenture 
of  the  28th  of  November,  1804,  as  related  to  one 
moietj  of  the  4,2002.  stock,  and  appointed  and  assigned 
all  her  (the  said  Elizabeth  Whattaris)  reversionary  right 
and  interest  in  the  said  4,2002.  stock  (subject  to  her  life 
estate  therdn)  unto  the  said  Charles  Wathinson  Arhin" 
stall,  and  Maryaret  Broohshaw  ArhmstaU,  their  execu- 
tors, administrators,  and  assigns,  equally  between  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint-tenants;  and,  in  case  either  of  them  should  die 
during  his  or  her  minority  without  leaving  lawful  issue, 
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then  the  dme  of  him  or  her  00  dyii^  to  go  to  the 
wnrmat  of  them,  his  or  her  ezecotxHS^  &c^  ibeo- 
luteljr. 

Charles  WatkmsoR  ArktnsiaU  died,  in  1819,  an  infimt, 
and  tmmanied.  The  Phuntifl^  Maryaret  Brookduuo 
Arh'nstallf  intermarried  with  the  Phuntiff  Docar,  in 
1826.  EUzabdh  WhaUcn^  thdr  mother,  died  in  April, 
1839. 


The  bill  was  filed  in  October,  1839,  bj  the  sud  Mar- 
garet  Brookshaw  and  her  husband,  and  their  trustees^ — 
their  interest  in  the  fund  having  been  settled  on  mar- 
riage,— ^praying  a  declaration  that  the  Plaintifls  were 
entitled,  nnder  the  indenture  of  the  2nd  April,  1813,  to 
the  4,200/L  stock,  and  the  dividends  once  the  death  ijS 
Elizabeth  Whattan. 


At  the  hearing, 

Argtment,  Mr.  Temple  and  Mr.  IJoyd^  for  the  Plaintiflb,  sub- 
mitted, first,  that,  under  the  original  deed,  giving  EUzar 
beth  Whatton  the  power  of  appointment,  it  was  competent 
to  her  to  appoint  the  fund  to  any  person  whomsoever, 
and  that  the  power  of  revocation,  which  she  reserved  on 
executing  that  power,  ought,  as  to  the  moiety  to  which 
it  extended,  to  be  construed  as  reserving  all  her  pre- 
vious powers,— or,  if  the  latter  construction  was  ex- 
cluded, and  the  power  confined  to  a  revocation  in  fayour 
of  after-bom  children,  the  meaning  of  the  word  ^*  chil- 
dren "  should  be  ascertained  by  reference  to  the  deed 
containing  the  reservation,  in  which  the  appointment 
was  made  in  favour  of  one  who  was  her  illegitimate  child. 
They  contended,  also,  that  the  difficulty  in  supporting  a 
limitation  to  a  bastard  aros^  not  from  the  policy  of  the 
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law,  but  from  the  uncertaintj  of  description  {a) :  and  that  ie4d. 
wherever  the  description  of  the  party  exclusively,  and  of 
necessity,  applied  to  the  person  intended  to  take,  illegi- 
timacy was  no  objection.  Ill^timate  children  could 
not  take  in  competition  with  legitimate,  for  the  dispo-  ^'V*****'- 
sition  was  effectual  without  resorting  to  the  former.  In 
this  case,  there  was  no  competition  in  construction 
between  legitimate  and  ille^timate  children;  and  the 
description  of  the  persons  to  take  under  the  appoint- 
ment,— ^the  after-bom  children  of  a  woman, — afforded 
a  perfect  certainty  of  description.  The  distinction  in 
this  respect  between  such  children  of  a  woman,  and  of  a 
man,  was  noticed  in  many  cases.  In  BhdweU  v.  Edr- 
wards  (i)^  it  is  said,  'Uhe  bastard  of  a  feme  is  certainly 
known  to  be  her  issue."  In  Earle  v.  Wilson  (c).  Sir  fV. 
Grant  esidy  ^  If  the  bequest  had  been  to  the  natural  child, 
of  which  the  particular  woman  was  enceinte,  without 
reference  to  any  person  as  the  father,  there  would  be 
no  uncertainty  in  that  bequest,  and  probably  it  would 
be  held  good."  Lord  Eldan  observed,  in  Wilkinson  v. 
Adam  (cf),  **  I  know  no  law  against  devising  to  the 
children  of  a  woman,  whether  natural  or  not;  as  that 
creates  no  uncertainty.  The  difficulty  arises  upon  a 
devise  to  the  children  of  a  particular  man  by  a  woman, 
to  whom  he  is  not  married."  And  the  same  Judge,  in 
Gordon  v.  Gordon  (e),  repeats,  where  "  the  gift  is  only 
to  the  child  of  a  woman,  there  can  be  no  uncertwity, — 
no  fact  to  be  tried ;  and  then  arises  the  question,  whe- 
ther, by  the  policy  of  the  law,  such  a  child  is  absolutely 
precluded  from  taking  under  any  description  whatever." 
Lord  Lyndhurst  also  distinguishes  the  cases  of  the  father 

(o)  See  Co.  Lit.  3.  b.,  n.  1 :—  B.  452. 

<'lt  is  not  the  fact  (for  that  the  {h)  Cro.  El.  509. 

law  will  not  inquire  into),  but  (c)  17  Ves.  532. 

the  reputation  of  the  fact  which  {d)  1  Ves.  &  B.  446. 

endtleg   them."    2  Jarman  on  {c)  1  Mer.  151. 
Wills,  ch.31,  p.  120;  1  Ves.  & 
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1843. 


Ar^umeni, 


and  mother,  in  Mortimer  v.  West  (a) ;  remarking  that  it 
was  dear  ''that  a  bequest  to  unborn  ill^timate  chil* 
dren,  describing  them  by  reference  to  the^o^A^,  would 
be  altogether  invalid."  Thej  referred  also  to  Dawson 
Y.  DatDSon{b);  Barley  y.  Snelham(c);  Beaehcroft  v. 
Beachcroft{d)\  Ex  parte  Haycock  {e)*  And  thej  added, 
that  the  appointees,  being  the  children  of  a  married 
woman,  would  be,  prim&  facie,  assumed  to  be  legitimate 
until  the  contrary  was  shewn. 


Mr.  RoupeUy  Mr.  Anderdons  Mr.  Lovaty  Mr.  Wood^ 
Mr.  Baffs/tawef  and  Mr.  Blunt,  appeared  for  several  par- 
ties claiming  the  funds,  either  under  other  all^;ed  ap* 
pointments,  or  in  default  of  appointment. 

Mr.  Spence,  for  the  representative  of  the  surviving 
trustee  of  the  fund. 


Vice-Chancellor  : — 

Judgment.  The  bill,  in  effect,  alleges,  and  it  is  admitted  that  the 
Plaintiff  Margaret,  in  whose  favour  the  appointment 
was  attempted  to  be  made,  and  Charles,  who  is  since 
dead,  were  both  illegitimate.  No  issue  is  tendered  as  to 
that  fact.  And,  indeed,  whatever  the  law  may  formerly 
have  been,  the  cases  in  which  the  question  of  adulterine 
bastardy  has  arisen  shew,  that,  where  the  husband  and  wife 
are  in  such  circumstances  that  all  presumption  of  access 
is  rebutted,  the  children  will  be  regarded  as  illegitimate. 

It  has  been  insisted,  in  argument,  that  the  afler-bom 
illegitimate  of  a  woman  are  capable  of  taking  from  their 


(a)  3  Rius.  375. 
(6)  6  Madd.  292. 
(c)  1  S.  &  St.  78. 


{d)  1  Madd.  430. 
(e)  5  Ru88. 154. 
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mother  an  interest,  in  the  character  of  children^  in  cafles  1343. 
where  such  children  of  a  man  could  not  take  any  in- 
terest in  that  character.  What  the  decision  ought  to 
be  in  a  case  where  that  argument  applies,  I  am  not 
called  upon  to  give  any  opinion;  but  if  I  wanted  au-  •*v«ww- 
thorities  to  shew  that,  with  reference  to  the  children  of 
females  as  well  as  those  of  males,  the  word  **  child,''  un- 
controlled by  the  facts,  and  unexplained  by  the  context  of 
the  deed  or  will,  must  have  its  primary  and  l^al  mean- 
ings I  should  have  no  difficulty  in  finding  them.  The 
cases  of  Wilkinson  v.  Adam  and  Mortimer  v.  West  leave 
no  doubt  that  the  opinions  of  the  learned  Judge  before 
whom  those  cases  were  argued  was  against  the  propor- 
tion, that  even  an  afler-bom  illegitimate  child  of  a  female 
can  take  under  the  simple  description  of  a  child  of  that 
person. 

The  original  power  of  appointment^  vested  in  EUza-- 
beth  TFhatton,  would  have  enabled  her  to  appoint  to  any 
children,  whether  illegitimate  or  not,  if  it  was  exercised 
in  a  form  that  the  law  could  support  By  the  deed  of 
the  28th  of  November,  1804,  the  whole  fund  was  ap- 
pointed to  Charles,  reserving  a  power  of  revocation  as 
to  one  moiety  **  in  favour  of  any  afler-bom  child  or 
children  the  said  Elizabeth  WhaiUm  might  have  bom 
of  her  body,  but  not  otherwise.*'  Elizabeth  Whatton 
does  not  in  this  deed  speak  of  Charles  as  being  her 
son,  either  legitimate  or  illegitimate,  but  umply  de- 
scribes him  by  his  reputed  name.  There  is  nothing 
whatever,  so  far  as  I  can  discover,  from  which  any 
light  can  be  thrown  upon  the  sense  in  which  she  in* 
tended  to  use  the  word  ^^  child."  If  she  had  there  de- 
scribed Charles  as  her  child,  perhaps  an  argument  might 
have  arisen,  whether  the  word  "child,"  employed  after- 
wards, was  not  used  in  the  same  sense.  I  do  not  say 
that  it  would  have  affected  the  case.   The  word  "  child  " 


Judgment* 
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1843.  has  often  been  constraed  in  two  different  senges  in  the 
same  instrument.  If  a  gift  were  made  to  the  children 
of  A.  now  living, — ^if  A.  had  none  but  illegitimate  chil- 
dren, and  they  had  acquired  by  reputation  the  cha- 
racter of  his  children,  —  they  would,  no  doubt,  take 
under  the  gift ;  and  a  bequest  by  the  same  will  to  the 
after-bom  children  of  A.  would  be  satisfied  by  con- 
struing the  word  **  child"  in  its  proper  sense,  and  in  the 
latter  bequest  illegitimate  children  would  take  no  in. 
terest  Fraser  v.  Pigatt  (a)  is  not  the  only  decision  on 
that  point. 

In  the  argument  of  this  case,  I  have  called  on  the  counsel 
for  the  Plaintiffs  to  shew  me  that  I  have  any  right  to  sup- 
pose that  other  than  legitimate  aftier-bom  children  were 
intended.  It  does  not  appear  to  me  that  the  words  **  bom 
of  her  body,  but  not  otherwise,''  add  any  thing  to  the 
effect  of  the  word  "  child."  They  leave  the  legal  inters 
pretation  uncontrolled*  The  cases  of  Cartwrigkt  y. 
Vawdry  (ft),  Godfrey  v.  Davis  (c),  Fraser  v.  Pigotty 
Wilkinson  v.  Adam  (d).  Swains  v.  Kennerley  (e),  Har^ 
ris  V.  IJjoyd{g\  Mortimer  v.  WestQi)^  and  Bagley  v. 
MoUard  {i),  all  decide  that  the  word  *^  child,"  taken 
simpliciter,  means  a  legitimate  child  only,  unless  there 
are  any  words  by  which  that  sense  may  be  controlled, 
or  anything  in  the  context  shewing  that  the  word  is 
intended  to  be  used  in  a  secondary  sense,  or  some  ex- 
trinsic facts  and  circumstances,  which  shew  that  the  word 
"child"  could  not  have  been  used  in  its  only  proper 
sense.  In  this  case,  it  does  not  appear  to  me  that  there 
is  anything  on  the  face  of  the  instmment  to  divert  the 
expression  from  its  proper  meaning. 

(a)  1  You.  954.  (e)  1  Ves.  &  Bea.  469. 

ib)  6  Ves.  530.  (g)  1  T.  &  R.  310. 

(c)  6  Ves.  43.  (A)  3  Russ.  370. 

{d)  I  Ves.  &  Bea.  465.  (i)  1  Russ.  &  Myl.  586. 
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On  the  controlling  effect  of  extrinsic  circiunstanceB  i84a 
upon  the  constraction  of  words  used  in  an  instrument,  I 
may  refer  to  the  case  of  GiU  y.  Shelley  (a),  where  a  tes- 
tatrix directed  that  the  residue  of  her  estate  would  be 
divided  amongst  certain  classes  of  persons  mentioned  in  '^^ffmei^* 
her  will,  and  added,  *'  amongst  whom  I  include  the 
childroi  of  the  late  Mary  GhdmanJ*  Maty  Gladman 
was  then  dead,  having  left  two  children  onlj,— one  legi- 
timate, and  the  other  iUe^timate, — so  that  the  plural 
term  '* children**  could  not  be  satisfied  by  giving  the 
property  to  the  single  legitimate  duld;  and  Sir  John 
Leach  held,  that  both  of  the  children  were  entitied* 
The  express  ground  was,  that  the  words  were  not 
capable  of  being  satisfied  without  a  departure  from  their 
primary  sense.  In  Pocoeh  v.  Bishop  of  Lincoln  {b),  a 
fatiier  seised  in  fee  of  a  perpetual  advowson  devised  it 
to  his  son,  who,  at  that  time,  was  the  incumbent  of  the 
living:  there  it  was  urged  that,  inasmuch  as  the  de- 
visee had  a  life  interest  at  the  time  in  the  subject  of  the 
devise,  unless  the  words  ''perpetual  advowson" were 
construed  to  carry  more  than  a  life  interest,  he  took 
nothing  by  the  devise.  There  could  scarcely  be  a 
stronger  case  for  implication.  The  Court,  however,  re-- 
fused to  enlarge  the  meaning  of  tiie  words,  upon  this 
ground, — that,  if  the  incumbent  resigned  the  living,  or 
accepted  preferment,  or  in  certain  other  possible  events, 
the  devise  would  give  the  right  of  presentation  to  the 
living,  and,  therefore,  in  such  possible  event,  the  words 
might  have  some  operation,  vrithout  departing  from  their 
proper  sense.  In  Doe  d.  Oxenden  v.  Chichester  (c),  a  tes- 
tator devised  his  estate  of  "  Ashion  **  to  Oxenden.    It  was 

(a)  Rons,  28th  January,1831.  par.  55,  ed.  3. 

See  a  note  of  GiU  v.  SheUey,  in  (5)3  Brod.  &  Bing.  27. 

Wigram's  Examination    of  the  (c)  4  Dow,  65 ;  .5.  C  3  Taunt 

Rules  of  Law  on  the  Admission  147. 
of  Extrinsic  Evidence,  &c.,  p.  44, 
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1843.  proved  tliat  the  testator  liad  an  estate,  which  he  used  to 
call  his  ^*A»hUm  estate,"  the  aoooimts  relating  to  which 
were  kept  under  that  name,  though  a  small  portion  only 
of  the  estate  was  locally  situated  at  AshUm;  and  the  Court 
judpHtni.  ^^  ^^  ^^  words,  strictly  interpreted,  meant  the  small 
portion  of  the  estate  which  was  locally  situated  at  Aah" 
ion  ;  and  though,  from  the  evidence  tendered,  there  was 
no  more  doubt  of  his  intention  to  devise  the  whole 
estate  than  if  he  had  used  the  most  unequivocal  words 
to  that  effect,  yet  they  said  the  rule  was  inflexible,  that^ 
if  the  words,  strictly  interpreted,  had  a  senable  operation, 
thdr  meaning  ought  not  to  be  departed  fronu  So,  in 
Doe  d  Westlake  v.  Westlahe{a\  a  devise  of  an  estate  to 
"**  Mathew  Westlake,  my  brother,  and  unto  Siman  fVegt* 
iake,  my  brother's  son," — ^the  testator  had  three  brothers, 
each  of  whom  had  a  son,  named  Simony — and  evidence 
was  tendered  to  prove  that  the  testator  meant  ISnum^ 
the  son  of  his  brother  Richard;  and  the  Court  received 
the  evidence.  Upon  a  motion  for  a  new  trial,  it  was 
held,  that,  in  strict  contruction,  the  Simon  who  was 
meant  must  be  the  son  of  Matthew,  the  brother,  who 
was  previously  mentioned, — ^the  last  antecedent  in  the 
will;  and  the  evidence  which  the  Court  below  had  re- 
ceived was  rejected. 

The  strongest  cases  upon  this  point  are  those  which 
relate  to  powers.  Before  the  late  Statute  of  Wills  (a) 
came  into  operation,  it  had  repeatedly  been  decided, 
that,  under  a  devise  of  ^'  my  real  estate,"  property  of 
the  testator  subject  to  a  power  would  pass,  if*  he  had  no 
real  estate  which  would  satisfy  the  devise ;  and  tiiat  if 
there  were  any  real  estate  belonging  to  the  testator 
upon  which  the  will  could  operate,  it  was  otherwise. 


(a)  4  B.  &  A.  57. 
(a)  Stat  7  Will.  4  &  1  Vict.  c.  26,  8.  27. 
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But  a  bequest  of  *^  all  my  personal  estate''  was  never  1843. 
held  to  pass  property  over  which  the  testator  had  only 
a  power  of  appointment,  because,  as  the  will  would 
pass  after-acquired  personal  estate,  the  words  might 
possibly  have  a  sensible  construction,  without  departing  •^«^^«»'- 
from  their  strict  and  primary  meaning.  The  rule  un- 
doubtedly is,  to  ascertain,  in  the  first  place,  whether  the 
words  can,  with  reference  to  the  facts,  have  a  sensible 
operation  in  their  primary  sense;  and  they  must  be 
construed  in  the  primary  sense,  if  the  facts  do  not  ex- 
clude it. 

Suppose  that,  in  the  case  before  the  Court,  Elizabeth 
fFkattan  had  afterwards  married  again,  and  had  had  a 
family  of  Intimate  children, — ^is  it  possible  to  say  that 
an  illegitimate  child  would  have  been  within  the  power  ? 
There  is,  in  fact,  nothing  to  shew  that  the  parties  did 
not  look  to  that  event  The  bill  must,  therefore,  be 
dbmissed* 


286 


CASES  IN  CHANCERY. 


1843. 


23rdy  24ih, 
andSlst 
January* 
A  banking 
company,  in 
aclLnowledg- 
ment  of  monies 
deposited  with 
them  by  H., 
ga?e  him  two 
acoonntable  re- 
oeipta  for  100/. 
each,  on  which, 
according  to  the 
course  of  deal- 
ing, interest 
would  be  paid. 
H.  died ;  and 
pending  a  con- 
test for  the  ad- 
ministration of 
his  estate,  the 
receipts  came 
into  the  pos- 
session of  a 
stranger,  who 
fraudulently 
obtained  pay- 
ment from  the 
bank,  and  the 
receipts  were 
returned  to  the 
bank,  and  can- 
celled :—He/<f, 
that  the  admi- 
nistrator of  H. 
might  sustain  a 
suit  in  equi 


PEABCE  t;.  CBESWICK. 

George  hurst  wm  a  creditor  of  the  ^effield 
and  Rotheram  Banking  Company  in  the  sum  of  200/., 
for  which  he  had  taken  two  receipts,  described  in  the 
bill  as  accountable  receipts,  numbered  721  and  722,  in 
the  following  form : — 

''  No.  721.     Sheffield  and  Rotheram  Bank, 

Sheffield,  August  18,  1837. 

"  Received  of  Mr.  George  Hurst  the  sum  of  one 
hundred  pounds,  to  be  accounted  for. 

**  For  the  Sheffield  and  Rotfieram  Banking  Company, 

£100.  «  fV.  Brawn."* 

The  course  of  dealing,  so  long  as  the  deposits  on  such 
instruments  continued,  was,  that  the  parties  to  whom 
they  were  given  returned  them  to  the  bank  once  in  the 
year  to  be  cancelled,  when  they  were  then  pidd,  or 
allowed  the  interest  for  the  past  year,  and  took  other 
receipts  in  place  of  those  which  were  delivered  up. 


George  Hurst  died  on  the  21st  of  January,  1838, 
having  by  his  will  bequeathed  the  greater  part  of  his 
property  to  the  Plaintiff.  The  will  was  disputed  by  a 
nephew  of  the  testator,  also  named  George  Hurst,  and 
by  William  Hurst,  the  half-brother  of  the  testator.     On 


against  1 
banking  com- 
pany for  pay- 
ment  of  the 
sum  for  which 
the  receipts 
were  given* 

Tlieneces* 
sity,  arising 
from  the  nature 

of  a  transaction,  to  sue  in  equity  for  discovery,  is  a  material  circumstance  to  be  regarded  in 
considering  the  jurisdiction  of  the  Court  to  give  relief  in  the  same  case ;  but  the  necessity 
of  coming  into  equity  for  discovery  does  not  necessarily  carry  with  it  the  right  to  relief. 

Where,  on  a  bill  for  relief,  by  a  Plaintiff  having  a  legal  demand, — ^if  the  court  of  equity 
had  refiised  its  aid,  the  Plaintiff  would  have  been  compelled  to  try  his  right  at  law,  whilst 
documents  constituting  evidence  of  his  right  were  in  the  possession  of  tlM  Defendant,  the 
Court,  in  order  to  determine  the  title  of  the  Plaintiff  to  the  possession  of  the  documents, 
being  obliged  to  enter  into  the  legal  question,  wiU  entertain  the  whole  case,  and  give  the 
Plaintiff  the  same  relief  as  he  would  have  had  at  law. 


8tai9m€ni» 
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the  25th  of  January,  after  attending  the  funeral,  William  ^  1843. 
Hursi  went  to  the  bank  and  desired  Mr.  Brawn,  the 
derk  who  signed  the  receipts,  not  to  pay  the  moDej 
mentioned  in  the  receipts  to  any  person  "  until  the  heir 
or  right  owner  should  be  known."  Of  this  conununica- 
tion,  which  was  verbal,  and  did  not  proceed  from  any 
party  then  having  authority  to  interpose,  the  bank  ap^ 
peared  to  have  taken  no  notice. 

The  receipts,  by  means  which  did  not  appear,  came  to 
the  possession  of  George  Hurst,  the  nephew.  On  the 
1st  of  February,  George  Hurst,  the  nephew,  produced 
the  receipts  to  Hyre,  an  innkeeper  at  Worksop,  and  JEyre 
presented  them  for  payment  at  the  Worksop  branch  of 
the  Nottinghamshire  Bank,  where  he  was  told  by  a  clerk 
of  the  bank  that  if  the  receipts  were  endorsed  by  George 
Hurst  they  would  cash  them.  £yre  then  took  the  re- 
ceipts to  George  Hurst,  the  nephew,  who  endorsed  them 
with  the  name  "  George  Hurst;'*  and  on  Egre  present* 
ing  them  to  the  Worksop  Bank  the  second  time,  so  en- 
dorsed, the  Worksop  Bank  not  being  aware  that  there 
were  two  persons  named  George  Hurst,  or  that  the 
George  Hurst  to  whom  the  receipts  had  belonged  was 
dead,  paid  £gre  the  200L  and  took  the  receipts.  On 
the  3rd  of  February  the  amount  of  the  receipts  so  paid 
was  in  the  course  of  business  charged  by  the  Notting" 
hamshire  Bank  to  their  London  bankers,  to  whom  they 
were  remitted ;  and  on  the  5th  of  February,  the  same 
London  bankers  were  directed  by  the  Sheffield  and 
Eotheram  Bank  to  give  the  Nottinghamshire  Bank  credit 
for  the  amount  paid,  and  the  receipts  were  delivered  up 
to  the  Sheffield  and  Botheram  Bank,  and  cancelled,  by 
tearing  off  the  signature  at  the  foot. 

On  the  8th  of  February,  1838,  the  solicitor  of  WUHam 
Hurst  applied  to  the  Sheffield  and  Botheram  Bank  on 
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1843.  the  subject  of  the  receiptfi,  informing  them  of  the  death 
of  the  testator^  and  of  the  claim  of  WilUam  Hurst, 
when  he  was  told  that  the  receipts  had  been  presented 
and  paid  through  the  Nottinghamshire  Bank. 


Statemmt, 


The  proof  of  the  will  was  contested  in  the  Ecclesias- 
tical Courti  and  sentence  was  not  pronounced  in  its 
favour  until  November,  1839.  Letters  of  administra* 
tion,  with  the  will  annezed,  were  granted  to  the  Plain- 
liifon  the  21st  of  November,  1839. 

The  bill  which  was  filed  against  the  director  and 
public  officer  of  the  Sheffield  and  Ratheram  Banking 
Company  stated  the  debt  due  to  the  testator,  and  that 
it  had  not  been  paid  to  any  person  legally  entitled  to 
receive  it,  and  that  the  receipts  had  come  into  the  pos- 
session of  the  Sheffieldand  Batheram  Banking  Company, 
and  prayed  that  they  might  be  compelled  to  give  full, 
true,  and  complete  information  respecting  the  said  debt, 
and  that  an  account  might  be  taken  of  the  prindpal  sums 
of  money  due  from  the  company  to  the  testator  at  the 
time  of  his  decease  on  the  said  two  accountable  receipts, 
together  with  interest  thereon  after  the  rate  they  re- 
spectively carried,  up  to  the  time  the  Plaintiff  requested 
payment  thereof  to  be  made  to  him,  and  interest  thereon 
at  four  per  cent  per  annum  from  the  time  when  the 
Plaintiff  requested  payment  thereof,  and  that  the  Bank- 
ing Company  might  be  decreed  to  pay  to  the  Plaintiff, 
as  the  legal  personal  representative  of  the  testator,  what, 
upon  taking  such  account,  should  appear  to  be  due 
from  them,  the  Plaintiff  offering,  out  of  the  assets  of  the 
testator  received  by  him,  to  pay  what,  if  anything,  should 
appear  to  be  due  from  the  testator  to  the  Banking 
Company,  on  taking  such  accounts;  and  that  for  the 
purposes  aforesud,  all  proper  and  necessary  directions 
might  be  given  and  orders  made:  or  that  if  the  Court 
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should  be  of  opinion  that  the  Plaintiff  was  not  entitled 
to  such  relief  as  aforesaid,  then  that  the  Banking  Com- 
pany might  be  decreed  to  deliver  up  to  Plaintiff,  as 
the  legal  personal  representative  of  the  testator,  the 
said  two  accountable  receipts,  numbered  721  and  722 
respectively,  and  that  they  might  be  restrained  by  in- 
junction from  parting  with  or  destroying  or  defacing  the 
same. 

The  answer  admitted  the  facts,  as  above  stated,  but 
submitted,  that  in  the  course  of  business  the  sums  in 
respect  of  which  receipts  of  this  description  were  given 
were  paid  to  any  bank,  or  any  person  of  respectability 
who  presented  the  same  for  payment,  and  that  the  De- 
fendants had  paid  the  amount  of  the  receipts  in  ques- 
tion, according  to  their  custom  in  such  cases,  and  that 
they  were  justified  in  so  doing.  They  submitted  that 
the  Plaintiff  had  no  title  to  sue  in  equity,  and  that  the 
case  was  within  the  exclusive  jurisdiction  of  the  courts 
of  law,  and  claimed  the  same  benefit  of  the  objection  as 
if  they  had  demurred  to  the  bill. 


1843. 


Mr.  Tinney  and  Mr.  Bomilfy,  for  the  Plaintiff,  in 
support  of  the  argument,  that  the  possession  of  the  ac- 
countable receipts  by  the  Defendants  entitled  the  Plain- 
tiff to  sustfdn  the  suit  in  equity,  either  to  the  whole 
extent  of  the  relief  sought,  or  at  least  to  the  extent  of 
ordering  the  receipts  to  be  delivered  up,  or  others  given 
to  the  Plaintiff,  timt  he  might  be  placed  in  the  same 
situation  as  he  would  have  been  if  they  had  not  been 
abstracted  from  him,  cited  Ryk  v.  Haggie(a)  and  the 
note  of  a  case  in  MaddocKs  Treatise  on  Chancery ,  p.  269, 
ed.  3  {h).      In    The   Corporation   of  Carlisle  v.    WiU 

(a)  IJ.  &  W.  234.  third  edition  of  Mr.  Maddaek*s 

(b)  Mr.  H.  Jeremy^  the  learn-  Treatise^  on  being  communicated 
ed  editor  of  this  portion  of  the    with    on    the    subject    of   this 

VOL.  II.  U  H.  W, 


Statement. 


Argyment, 
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Argumtni* 


son  (a)t  Lord  Eldon  said  that  an  account  could  not 
be  decreed  in  every  case  where  assumpeit  would  lie^  but 
that  the  Court  gave  that  relief  where  the  subject  could 
not  be  so  well  investigated  by  the  action:  Barker  v. 
Dacie  {b).  In  Beckford  v.  Beckfard(c),  cited  in  Hovey 
V.  Blaheman  (d),  the  Court  decreed  the  delivery  up  of 
bills  of  lading  at  the  suit  of  the  party  legally  entitled  to 
the  estates  of  which  the  goods  comprised  in  the  bilk  of 
lading  were  the  produce. 


Mr.  Walker  and  Mr.  Tilloisan,  for  the  Defendants, 
contended,  first,  that  the  Plaintiff  had  no  title  at  law  to 
recover  the  money  in  respect  of  which  the  receipts  had 
been  given.  The  Defendants  had  paid  the  debt,  on  the 
presentation  of  the  instrument,  in  the  ordinary  course  of 
their  business.  Every  person  dealing  with  the  bank 
must  be  assumed  to  know  the  custom  of  the  concern, 
and  is  liable  to  be  affected  by  any  act  done  in  conformity 
with  that  understood  custom,  although  it  might  be  pre- 
judicial to  him.  Secondly,  the  object  of  the  suit  is  to 
compel  the  Defendants  to  pay  a  second  time  a  debt 
which  they  have  already  bonft  fide  paid — a  payment 
which,  even  if  made  in  error,  was  owing  as  much  to  the 
Plaintiff  having  permitted  the  instruments  to  be  out  of 
his  possession,  and  thus  misled  the  Defendants,  as  to  any 


note,  stated  that  it  was  found  in 
the  MS.  of  Mr.  Maddock,  and 
that  it  was  probably  a  note  taken 
by  him  in  Court.  It  is  as  fol- 
lows : — **  In  another  case,  a  per- 
son had,  at  different  times,  depo- 
sited several  sums  of  money  with 
a  banker,  who  gave  acknowledg- 
ments of  the  receipt  of  the  mo- 
ney as  paid,  and  afterwards,  on 
some  pretence,  obtained  the  re- 
ceipts, and  then  refused  to  pay 
the  money.    A  bill  was  filed  for 


a  discovery  of  the  monies  so  re- 
ceived, and  payment  of  the  same ; 
and  Vtet'ChaneeUor  Leach  de- 
creed in  favour  of  the  plaintiff, 
though  it  was  objected  that  a  dis- 
covery only  was  necessary,  and 
that  the  plaintiff  might  then  pro- 
ceed at  law." 

(«)  13  Ves.  279. 

(h)  6  Ves.  680. 

(c)    4Bro.P.C.41,Toml.ed. 

{d)  4  Ves.  609. 
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want  of  caution  in  them :  it  is  therefore  not  a  case  for 
the  interference  of  a  court  of  equity  on  the  ground  of 
hardship,  'the  hardship  being  at  least  equaL  Thirdly, 
whatever  right  the  Plaintiff  may  have  is  simply  at  law. 
There  is  no  case  for  chan^g  the  jurisdiction.  The 
attempt  is  made  on  several  pretences.  1.  The  account : 
but  there  is  no  account  to  be  taken ;  these  receipts  do 
not  even  entitle  the  holder  to  interest;  and  if  they  did, 
it  is  no  more  a  case  for  an  account  than  any  debt  upon 
a  promissory  note  or  bill  of  exchange  would  be.  The 
items  are  all  on  one  side :  Bowks  v.  Orr  (a).  2.  Being 
entitied  to  discovery,  the  Plaintiff  insists  that  the  Court 
will  go  on  and  give  relief.  If  this  were  so,  there  would 
be  no  bills  for  discovery  merely.  3.  The  Defendants 
withhold  the  receipts:  but  they  are  bonft  fide  pur* 
chasers  of  the  receipts,  and  paid  for  them  in  ignorance 
of  the  Plaintiff's  claim :  there  is  no  case  of  spoliation  or 
fraud  of  any  kind.  4.  The  suit  is  said  to  be  founded 
by  analogy  on  the  course  which  the  Court  takes  with 
reference  to  lost  instruments.  But  this  is  not  a  case  in 
which  profert  is  necessary  at  law,  nor  in  which  the  De- 
fendants would  be  entitied  to  any  indemnity,  if  the 
Pluntiff  recovered  against  them.  The  jurisdiction  of 
equity  to  give  relief  in  cases  of  lost  instruments  rests 
upon  a  principle  not  applicable  to  this  case :  Macartney 
V.  Graham  (J) ;  Hansard  v.  Robinson  (c) ;  Threlfall  v. 
Lunt  {d).  5.  The  Plaintiff  insists  alternatively  that  he 
is  entitled  to  have  the  receipts  delivered  up :  but  this 
assumes  the  whole  question  in  his  favour.  The  case  of 
the  Defendants — ^a  question  of  law — is,  that  the  receipts 
have  been  properly  cancelled :  if  so,  the  case  of  the 
Plaintiff  fails.  On  the  other  hand,  suppose  the  Plaintiff 
succeeds  at  law,  he  wiU  then  recover  payment  of  the 


1843. 


Jrgwmfi, 


(a)  1  Y.  &  Coll.  464. 
lb)  2  Sim.  285. 


(c)  7  B.  &  C.  90. 

(d)  7  Sim.  627. 
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AfywBMn**. 


money,  and  the  recdpts  will  in  that  case  still  belong  to 
the  Defendants.  The  Plaintiff  is  not  entitled  to  the 
receipts  as  well  as  the  money.  In  either  case,  whether 
the  Plaintiff  succeeds  or  fails  at  law,  he  has  no  equity 
to  compel  the  Defendants  to  try  th^  case  at  law,  with 
the  disadvantage  of  having  that  part  of  their  defence — 
founded  on  the  transfer  and  proper  cancellation  of  the 
receipts,  according  to  the  custom  of  their  business — 
taken  away*  6.  The  Plaintiff  insists  tiiat  tiie  absence 
of  the  receipts  creates  a  difficulty  in  his  way  at  law.  If 
it  creates  any  difficulty,  it  is  only  tiiat  which  results 
irom  his  own  default  in  parting  with  the  documents : 
but  it  in  ftct  tiirows  no  difficulty  in  the  way  of  trying 
the  real  question,  namely,  the  present  liability  of  the 
Defendants ;  for  the  Defendants  might,  at  the  peril  of 
costs,  be  compelled  at  law  to  admit  the  making  of  the 
receipts,  and  to  produce  them  at  the  trial ;  or  every  fact 
might  have  been  brought  before  a  court  of  law  by  the 
answer  to  a  simple  bill  of  discovery. 


They  also  dted  Wahmley  v.   Child  (a),  Story ,  Eq^ 
Beading,  p.  307,  s.  473. 


Vice-Chancellor  : — 

JudgmtnU  The  testator  was  a  creditor  of  the  Sheffield  and 
Rotheram  Bank  at  the  time  of  his  death ;  and  the  debt 
has  not  been  paid  to  his  executor,  or  to  any  person  law- 
fully claiming  under  him.  It  cannot,  therefore,  be  dis- 
puted that  the  Plidntiff  will  be  wronged,  if  he  do  not 
get  relief  in  this  or  some  other  Court  against  some 
party.  The  Defendants,  however,  say  they  are  equally 
innocent  with  the  Plaintiff:  they  have,  in  fact,  con- 
tended, that  the  payment  was  a  good  discharge  at  law, 
and  that  it  is  only  in  a  court  of  law  that  the  question 


(a)  lVea.341. 
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ought  to  be  tried.  But  the  midn  question  argued  before 
me  was  this, — ^whether  the  Court,  in  the  case  made  by 
this  bill,  has  jurisdiction  both  to  give  relief  as  well  as 
discovery,  or  whether  the  bill  ought  not  to  have  been 
confined  to  discovery  only?  The  question  of  jurisdic- 
tion is,  therefore,  the  first  I  have  to  consider. 

The  first  proposition  relied  upon  by  the  Plaintiff,  in 
support  of  the  equity  of  his  bill,  was  this, — that  the 
case  was  one  in  which  the  right  to  discovery  would 
carry  with  it  the  right  to  relief.  And,  undoubtedly, 
dicta  are  to  be  met  with  tending  directly  to  the  con- 
clusion, that  the  right  to  discovery  may  entitle  a  Pliun- 
tiff  to  relief  also.  In  Adky  v.  The  WhUstable  Comr^ 
pany  (a).  Lord  JSldon  says, — '*  There  is  no  mode  of  as- 
certaining what  is  due,  except  an  account  in  a  court  of 
equity;  but  it  is  said  the  party  may  have  discovery, 
and  then  go  to  law.  The  answer  to  that  is,  that  the 
right  to  the  discovery  carries  along  with  it  the  right  to 
relief  in  equity."  In  Byle  v.  Haggie{b)y  Sir  Thomas 
PJumer  said, — ^'  When  it  is  admitted  that  a  party  comes 
here  properly  for  the  discovery,  the  Court  is  never  dis- 
posed to  occasion  a  multiplicity  of  suits,  by  making  him 
go  to  a  court  of  law  for  the  relief."  And,  in  M^Kenzie 
V.  Johnston  (c),  Sir  J.  Leach  says, — "  The  Plaintiff  can 
only  learn  from  this  discovery  of  the  Defendants  how 
they  have  acted  in  the  execution  of  their  agency ;  and 
it  would  be  most  unreasonable  that  he  should  pay  them 
for  that  discovery,  if  it  turned  out  that  they  had  abused 
his  confidence ;  yet  such  must  be  the  case,  if  a  bill  for 
relief  will  not  lie." 

Now,  in  a  case  in  which  I  think  that  justice  requires 
the  Court,  if  possible,  to  find  an  equity  in  this  bill,  to 
enable  it,  once  for  all,  to  decide  the  question  between  the 
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(a)  17  VcB.  324.  (h)  IJ.  &  W.  236. 

(c)  4  Madd.  373. 
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parties,  I  should  reluctantly  deprive  the  Phdntiff  of  any 
eqoily  to  which  the  dicta  I  have  referred  to  may  entitle 
hiuL  But  I  confess  that  the  aigament  founded  upon 
these  dicta  appears  to  me  to  be  exposed  to  the  objection 
of  proving  far  too  much.  They  can  only  be  reconciled 
with  the  ordinary  practice  of  the  Court»  by  understand- 
ing them  as  having  been  uttered  with  reference,  in  each 
case,  to  the  subject-^natter  to  which  they  were  applied, 
and  not  as  kying  down  any  abstract  proposition  so  wide 
as  the  Phuntiff 's  argument  reqtures.  I  think  this  part 
of  the  PhuntifF's  cajse  cannot  be  stated  more  highly  in 
his  favour  than  tins, — ^that  the  necessity  a  party  may  be 
under  (from  the  very  nature  of  a  given  transaction)  to 
come  into  equity  for  discovery,  is  a  circumstance  to  be 
regarded  in  deciding  upon  the  distinct  and  independent 
question  of  equitable  jurisdiction :  further  than  this,  I 
have  not  been  able  to  follow  this  branch  of  the  Plain- 
tiff's argument 

A  second  branch  of  the  Plaintiff's  argument  was 
founded  upon  the  well-known  and  undoubted  juris- 
diction of  the  Court  in  the  cases  of  lost  instruments. 

The  answer  of  Mr.  fValker  to  this  argument  was,  that 
the  circumstances  upon  which  the  jurisdiction  of  equity 
is  founded  in  such  cases  are  wholly  wanting  here, — 
namely,  the  necessity,  in  some  cases,  of  making  profert 
at  law  of  the  lost  instrument, — ^in  others,  of  giving  the 
Defendant  an  indemnity, —  in  others,  the  spoliation 
or  fraudulent  suppression  of  an  instrument.  And,  cer- 
tainly, so  far  as  the  jurisdiction  of  equity  to  ^ve  relief 
in  cases  of  lost  instruments  depends  upon  any  of  such 
grounds,  I  have  heard  nothing  from  the  Plaintiff  which 
would  displace  the  force  of  the  argument  against 
him. 


It  is  on  the  tliird  ground  upon  which  the  Plaintiff 
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has  rested  his  equity, — ^the  interest  which  he  has  in 
these  accountable  receipts, — whether  as  the  subject  of 
property,  or  as  evidences  of  his  right  for  the  purposes  of 
a  suit, — ^that  I  think  I  cannot  repudiate,  but  am  bound 
to  affirm  the  jurisdiction  of  the  Court  in  this  case. 
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I  will  first  consider  the  point  apart  from  the  pleadings ; 
and  suppose  the  bill  in  this  cause  to  be  a  bill  simply 
to  have  the  receipts  deUyered  up,  in  order  that  the 
Plaintiff  might  proceed  upon  them  at  law :  that  would 
plainly  be  a  case  for  equitable  relief,  subject  only  to  a 
question  at  the  hearing  as  to  the  mode  in  which  this 
Court  would  try  the  right, — ^regard  being  had  to  the 
consideration,  that  the  equity  depended  upon  a  purely 
l^al  question  (a).  The  interest  of  tiie  lender  of  the 
money  in  the  receipts  would  be  at  once  incontrovertibly 
established  by  the  suggestion,  that  he  had  originally 
lent  his  money  upon  the  faith  of  his  holding  a  writ- 
ten acknowledgment  of  his  debt  under  the  hand  of 
his  debtor:  that  the  possession  by  tiie  debtor  of  the 
evidence  of  the  Plaintiff's  title  to  which,  by  the  ori- 
ginal contract,  the  creditor  was  thus  entitied,  and 
that  in  a  cancelled  state,  raised,  prim&  fade,  a  case 
against  tiie  creditor,  and  did,  to  some  extent  at  least, 
'^prevent  him  from  effectually  asserting  in  the  courts 
of  ordinary  jurisdiction  rights  founded  on  principles 
admowledged  by  those  courts  {b)J*  If  tiie  want  of 
the  instrument  in  a  case  like  this  be  not  so  serious  an 
impediment  at  law  as  would  be  the  loss  of  a  bond  or 
other  instrument  under  seal,  it  is  still  a  great  burden 
upon  the  Plaintiff,  if  he  be  compelled  to  try  his  right 
at  such  a  disadvantage.  That  the  Plaintiff  has  a  most 
important  interest  in  the  possession  of  these  receipts 
cannot,  therefore,  be  denied  or  doubted.     And,  unless 


(a)  Lord  Redetdale,  TV.  Ply  p.  95,  ed.  3,  p.  117,  ed.  4. 
(6).  Id.  92,  ed.  3,  p.  113,  ed.  4. 
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the  Defendants  can  make  out  that  the  reodpts  came 
into  their  poesession  under  circumstances  which  have 
absolved  them  in  equity  from  their  original  contract 
with,  and  liability  to,  the  Plaintiff  in  respect  of  the 
debt  of  which  those  receipts  are  the  evidence,  I  can- 
not but  think  the  Plaintiff  must  have  an  equity  to  try 
in  this  Court  his  legal  right  to  the  possession  of  the 
recdpts  of  which  I  now  suppose  him  to  be  seeking 
only  the  possession.  It  can  be  no  conduuve  answer 
to  such  a  bill  to  say  the  right  to  the  receipts  is  purely 
a  legal  question.  The  jurisdiction  of  the  Court  to  in- 
vestigate the  title  of  a  Plaintiff  to  the  possession  of 
writings,  is  a  jurisdiction  to  investigate  legal  rights ;  and 
the  equity  to  a  decree  for  such  relief,  is  more  frequently 
rested  upon  the  legal  right  than  upon  any  other  ground. 
If  it  be  once  admitted,  that  the  legal  title  to  documents 
may  be  investigated  in  equity,  with  a  view  to  a  decree 
for  giving  possession  of  them,  the  whole  question  of  juris- 
diction is  given  up.  The  difficulty  which  a  court  of 
equity  may  experience  in  deciding  upon  the  l^al  title, 
may  render  it  necessary  to  resort  to  the  ancillary  juris- 
diction of  a  court  of  law ;  but  it  cannot  oust  the  equi- 
table jurisdiction  of  this  Court,  or  be  even  a  Intimate 
argument  against  that  jurisdiction.  The  only  ques- 
tion can  be,  whether  the  Court  will  itself  try  the  mat- 
ter, or  send  it  to  law  in  the  first  instance,  and  finally 
decide  the  cause  upon  the  equity  reserved  ?  This  part  of 
the  case  was  put  by  Mr.  Walker  in  the  strongest  possible 
light  for  the  Defendants.  He  endeavoured  to  shew, — and 
I  think  succeeded  in  shewing, — tiiat,  in  order  to  decide 
the  legal  right  to  the  possession  of  the  receipts  (with  a 
view  even  to  the  proceeding  in  an  action  for  the  money 
for  which  they  were  given),  I  must  decide  precisely  the 
same  point  as  if  I  were  trying  the  right  to  the  money 
itself-  The  conclusion,  however,  which  I  draw  from 
that  argument  is, — not  that  I  cannot,  therefore,  try 
the  right  to  the  receipts, — but  that,  being  bound  at  the 
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Plaintiff's  instance  to  try  that  right,  I  may  also  be  able 
to  give  the  whole  relief  which  the  Plaintiff  asks,  in- 
cluding, the  payment  of  the  money, — ^the  same  result 
that  the  trial,  according  to  the  ai^ument,  would  cany 
with  it  The  jurisdiction  to  try  the  right  to  the  posses- 
sion of  the  receipts  being  once  established,  the  discretion 
of  the  Judge  in  equity,  who  tries  the  cause,  must  deter- 
mine whether  he  will  decide  it  with  or  without  the  aid 
of  a  court  of  law.  If  the  Plaintiff  is  correct  in  saying 
that  these  peculiar  instruments  carry  a  right  to  interest 
upon  the  amount  secured,  that  is  an  additional  argu- 
ment in  favour  of  their  value  to  him. 
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The  reasoning  of  Sir  TTiamas  Plumer^  in  the  case  of 
Ryle  y.  Haggie[a)f  supports  the  view  which  I  have 
taken  of  the  right  of  the  Plaintiff  to  be  protected  from 
the  consequences  which  may  arise  from  the  situation  of 
these  instruments.  The  case  cited  from  MaddocKa 
Chancery  Prcictice  {p)  is  also  strongly  in  point,  and  ac- 
cords with  the  same  view. 


With  respect  to  the  frame  of  the  bill,  the  first  alter- 
native seeks  the  whole  relief  which  the  Plaintiff  re- 
quires,— it  asks  an  account,  and  payment;  but  if  the 
Court  should  refuse  to  decree  payment,  the  latter  alterna- 
tive of  the  bill  points  to  a  more  limited  relief,  which  is 
substantially  included  in  the  former.  I  think  that,  upon 
these  pleadings,  the  Court  may  give  whatever  relief,  in 
the  circumstances  of  the  case,  the  Plaintiff  is  entitled  to* 

The  only  remaning  question  then  is,  whether, — the 
Plaintiff  having,  to  some  extent  at  least,  a  clear  equity, — 
I  ought  to  send  the  case  to  be  tried  in  a  court  of  law, 
which  was  the  course  adopted  by  Sir  WilHam  Grant  in 
the  case  of  Seagrave  v.  Seagrave[c)y  or  decide  the  whole 


(a)  See  IJ.  &  W.  237—8.      (6)  Ed.  3,  p.  269.    Ante, 
(c)  13Ves.  439. 


p.  289. 


298 


CASES  IN  CHANCERY. 


1843. 


matter  here.  That  case  differs  materially  from  this.  It 
docs  not  appear  to  me  that  there  is  in  this  case  any  need  of 
sending  the  Pliuntiff  to  a  court  of  kw^  in  the  first  instance^ 
to  try  the  question  whether  he  is  entitled  to  payment  of 
the  debt  for  which  the  receipts  were  given^  in  order  to 
entitle  him  to  delivery  up  of  the  receipts.  There  is,  in 
truth,  no  answer  set  up  to  the  Plidntiff 's  chum,  so  fiur  as 
the  debt  is  concerned,  apart  from  the  mode  of  recovering 
it  The  Defendants  do  not  pretend  that  the  receipts 
were  transferrable  in  the  sense  that  the  holder  was  en- 
tided  to  demand  payment  They  do  not  set  up  any 
usage  or  custom  of  such  a  kind,  but  they  merely  insist 
that  it  is,  in  the  course  of  business,  the  practice  of  the 
bank  to  pay  the  amount  of  the  receipts  to  any  respec- 
table  party  presenting  them ;  or,  in  other  words,  they 
ascertain,  or  endeavour  to  ascertain,  by  a  fact  ex- 
traneous to  the  mere  possession  of  the  instrument, — 
namely,  the  respectability  of  the  party, — that  he  is 
entitied  to  require  payment  The  Nottinghamshire 
Bdnk  acted  on  this  practice, — ^they  took  the  precaution 
of  having  the  receipts  indorsed;  but  they  were  de- 
frauded by  the  parties  to  whom  they  paid  the  money. 
I  cannot  say  that  there  is  anything  in  such  circum- 
stances which  has,  in  equity,  absolved  the  Defendants 
from  their  original  liability  to  pay  the  debt  of  which  the 
receipts  are  evidence,  or  any  reason  why  a  court  of 
equity  should  not  exercise  its  jurisdiction  to  investigate 
a  legal  question  with  a  view  to  equitable  relief,  or  any 
reason  why  I  should  not  myself  decide  that  legal  question. 
Having  come  to  this  conclusion  with  respect  to  the 
right  of  the  Plaintiff  to  the  money  expressed  in  the  re- 
ceipts, and,  as  a  necessary  consequence,  his  right  to  the 
instruments,  which  are  evidences  of  the  debt,  so  long  as 
the  debt  is  unpaid, — I  think  the  jurisdiction  of  this 
Court  is  not  confined  to  relieving  the  Plaintiff  from  the 
mere  difficulty  which  the  absence  of  these  instruments 
occasions^  reserving  further  directions,  and  leaving  him 


CASES  IN  CHANCERY.  299 

to  try  the  some  qaestion  in  a  court  of  law  which,  upon         i84d. 

all  the  evidence  that,  it  is  suggested,  the  case  affords,  I 

haye  already  dedded  in  his  favour;  but  that  the  Court 

may,  at  the  hearing,  decree  payment  to  the  Plaintiff  of 

the  principal  debt  and  the  interest  and  costs.  udgmem. 

Decree  accordingly. 


WHITAKER  V.  NEWMAN.  SaSK 

_  FAmary. 

1  HE  testator,  by  his  will,  dated  in  1810,  gave,  devised.  An  heir-at-Uw, 
and  bequeathed  all  his  real  and  personal  estate  to  his  admitdng'uie ' 
wife  for  her  life,  with  remainder  to  the  Defendant  Sf^^'^^der 
Samuel  Newman^   his  eldest  son  and  heir-at-law,  his  '^W^^.  J®, , 

,  .  Plaintiir  daimi, 

heirs,  executors  and  administrators,  upon  condition  of  imt  alleging 
his  paying  four-fiflhs  of  the  amount  at  which  the  same  ^oked  b^a  ^' 
should  be  valued  to  the  other  four  children  of  the  tes-  ^JTSh^by 
tator.     The  testator  died  in  1839,  and  the  widow  in  the  estate  in 

qaestion  was 

1841.    The  bill  was  filed  by  his  other  children  against  de?ised  to  the 

the  Defendant  Samuel  Newman^  stating  that  the  De-  ^^^i^  ,^^86. 

fendant  had  disputed  the  will  in  the  Ecclesiastical  ^l^;^ 

Court,  allying  an  intestacy,  but  that  the  Court  had  destroyed,  and 

pronounced  its  sentence  in  favour  of  the  wilL    The  bill  dther  that  the 

prayed  that  the  wHl  might  be  established  against  the  ^gS?tob^''^ 

Defendant,  and  the  interests  of  the  parties  under  the  ^tabiishcd,  or 

.      ,        ,   ,     ,        ,  that  there  was 

same  ascertamed  and  declared.  an  intestacy,^ 

is  not  entitled 
to  an  issue  deri- 

The  Defendant  by  his  answer  admitted  the  execution  "^^  "^  "«"• 
of  the  will  of  1810,  but  submitted  to  the  Court  whether  ant,  in  such  a ' 
under  the  circumstances  thereinafter  mentioned  the  said  2y  e^denoe"* 
will  of  1810  was  the  last  will  of  the  testator:  and  the  of  the  alleged 

rerocation  be- 

Defendant  said  that  in  1838  the  testator  duly  made,  yond  the  mere 
executed  and  published  another  will,  dated  the  24th  of  ^^^^'read 

by  the  Plaintiff 

from  the  answer, 

is  not  entitled  to  any  inquiry  respecting  it,  and  the  Court  wiD  declare  (he  will  established. 
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June  in  ibat  year,  whereby  he  gaye  and  bequeathed  all 
his  leal  and  personal  estate  to  the  Defendant,  his  heirs, 
executors,  administrators  and  assigns,  subject  to  the 
payment  of  an  annuity  to  his  (the  testator's)  wife,  and 
of  certain  legacies  to  his  other  children:  and  the  De- 
fendant said  that  he  had  been  informed  and  believed 
that  the  will  of  1833^  and  also  a  prior  will  of  the  tes- 
tator, made  in  October,  1826,  were  burnt  or  destroyed 
by  a  child  named  William  IVkitaker,  then  of  the  age  of 
four  or  five  years,  a  grandson  of  the  testator,  in  the 
testator's  lifetime,  and  that  the  testator  intended  to  have 
destroyed  the  will  of  1810,  instead  of  the  said  wiUs  of 
1833  and  1826 :  and  the  Defendant  said  that,  by  such 
will  of  1833,  the  testator  expressly  revoked  and  made 
void  all  former  wills  and  testamentary  dispositions  at 
any  time  by  him  theretofore  made :  and  the  Defendant 
submitted,  that  by  such  will  of  1833  the  prior  will  of 
1810  became  and  was  revoked,  and  that  under  such 
circumstances  the  said  testator  either  died  intestate  as 
to  his  real  estate,  or  that  the  will  of  1833  ought  to  be 
established;  and  that,  for  the  reasons  and  under  the 
circumstances  aforesaid,  the  Defendant  did  still  dispute 
the  validity  of  the  will  of  1810. 


In  the  place  of  proof  of  the  execution  of  the  will  of 
1810,  the  admission  in  the  answer  was  read  on  behalf  of 
the  Plaintiffs  at  the  hearing,  when 

January  27.  The  Vice-Chancellor  refused  the  application  of  the 
heir-atrlaw  for  an  issue,  and  declared  the  will  established. 
The  cause  was  afterwards  reheard. 


Argument.         Mr.  RoupeU  BXid  Mr.  RoU^  for  the  Plaintiff. 

February  22.        Mr.  Shebbeare,  in  support  of  the  title  of  the  heir-at- 
law  to  an  issue  devisavit  vel  non,  cited  Pemberton  v* 
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Pemberton  {a) ;  White  v.  Wibon  (b) ;  Bootk  y.  Blun-  1848. 
deU  (c);  Levy  y.  Levy  (d) ;  Locke  y.  Cobnan  {e),  Stary^ 
Cam.  Equity  Jur.,  yoL  2,  p.  672,  s.  1447 ;  2  jPoni/.  Tr. 
JSguity,  b.  4,  s.  3,  p.  319;  and  said,  that  if  the  etatement 
of  the  facts  in  the  answer  of  the  heir-at-law,  which  had 
been  called  for  by  the  intem^tories  of  the  bill,  had  the 
effect  of  depriying  the  heir-at-law  of  his  ordinary,  right 
of  trying  the  validity  of  the  will  in  an  issue,  the  Court 
would  assume  a  power  of  determining  the  question 
whether  there  was  or  not  a  will  of  real  estate,  which 
it  did  not  possess  with  respect  to  a  will  of  personal 
estate;  and  that  the  right  of  the  heir-at-law  to  an  issue 
would  be,  consequently,  limited  to  those  few  cases  in 
which  the  heir  is  able,  in  his  answer,  to  say  that  he  does 
not  believe  any  will  was  executed  by  the  testator.  The 
decree,  if  made  without  an  issue,  will  be  a  surprise 
upon  the  heir-at-law,  who,  relying  upon  the  usual 
course,  to  refer  to  a  court  of  law  the  determination  of 
the  validity  of  a  will  of  land,  has  not  thought  it  neces* 
sary  to  go  into  evidence  in  this  Court 


Vicb-Chancellor  : — 

The  bill  is  filed  to  carry  into  execution  the  trusts  of  judpmeni. 
a  will  alle^ng  a  devise,  and  praying  that  it  may  be 
established  against  the  heir-at-law.  The  heir-at-law 
admits  the  due  execution  of  that  will ;  and  then  goes  on 
to  say  he  is  informed,  and  believes,  that  the  testator 
made  another  will,  which,  he  insists,  ought  to  be  esta- 
blished ;  or,  if  the  subsequent  will  cannot  be  established, 
on  account  of  its  having  been  destroyed  by  accident, 

(a)  11  Ves.  53  ;  .y.  C.  13  Ve«.        (c)  19  Ves.  494. 
290.  (d)  3  Madd.  245. 

(6)  13  Ve«.  91.  (0  2  M.  &  Or.  42. 
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(which  miist  be  the  case  he  intends  to  set  up),  yet,  oh 
asmach  as  the  second  will  revoked  the  fiist^  an  intes- 
tacy will) 


The  general  right  of  the  heir-at-law  to  an  issue  is 
unquestionable;  but  that  rule  does  not  apply  to  a  case 
in  which  he  admits  the  wilL  There  is,  then,  no  reason 
for  directing  an  issue.  In  this  case,  if  the  Defendant 
cbumed  as  hdr-at-law,  he  would  be  entitled  to  an  issue 
as  of  course;  but  I  have  never  understood  that  a  per- 
son alle^ng  himself  to  be  a  devisee  was  entiUed  to  it 
A  devisee,  like  an  ordinary  party,  is  required  to  prove 
the  case  upon  which  he  insists.  I  agree  in  the  sugges- 
tion of  the  Beal  Property  Commissioners  {a),  that, 
where  a  case  must  be  determined  by  a  court  of  law,  it 
is  better  that  the  trial  should  be  directed  as  soon  as  the 
issue  is  joined  between  the  parties,  although  posdibly 
tiiere  may  have  been  some  evidence  to  be  gone  into  in 
this  Court ;  otherwise,  the  devisee  goes  into  evidence, 
which,  if  dbputed,  turns  out  to  be  an  useless  expense, 
productive  not  only  of  delay,  but  often  of  very  serious 
mischief.  In  addition  to  this,  the  value  of  the  evidence 
is  usually  lessened  by  subjecting  witnesses  to  repeated 
examinations.  The  case  of  Gcmpertz  v.  AnsdeU  if)  was 
a  strong  illustration  of  the  inconvenience  of  the  com- 
mon rule.  The  evidence  taken  in  this  Court  was  ex- 
tremely voluminous,  whilst  it  was  perfectiy  obvious  that 
the  case  must  go  to  a  court  of  law.  Still  I  apprehend 
the  rule  of  the  Court  now  is,  that  the  devisee,  to  entitle 
himself  to  an  issue,  must  prove  his  case. 


Upon  the  question,  whether  tiie  heir-at-law, — ad- 
mitting the  will,  and  setting  up  a  simple  revocation, 
which  would  have  the  effect  of  creating  intestacy, — ^must 


(a)  Fourth  Report,  pp.  36, 66,  69.        {h)  4  M.  &  Cr.  449. 
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not  prove  the  revocation, — ^I  am  not  called  upon  to  give 
an  opinion.  If  the  bill  were  to  allege  a  will,  and  the 
heir-at-law  were  to  admit  it,  and  allege  a  revocation, — 
the  Plaintiff  proving,  per  testes,  that  the  will  was  duly 
executed, — I  do  not  say  that  I  feel  persuaded  the  com- 
mon rule  would  entitle  him  to  the  issue,  without  having 
given  some  evidence  of  the  fact  of  revocation.  I  give 
no  opinion  upon  that  point,  which  does  not  arise  be* 
fore  me. 


1843. 


Judgment. 


In  the  present  case,  the  heir-at-law,  without  qualifi- 
cation, admits  the  first  will ;  and  adds,  that  a  subsequent 
will  was  made  in  1833,  whereby, — not  that  the  testator 
merely  revoked  the  first  will,  and,  consequently,  died 
intestate, — but  that  he  devised  the  estate  in  a  different 
manner.  Now,  suppose  the  second  devise  had  been  in 
favour  of  a  stranger, — the  bill  being  against  the  heir-at- 
law  to  establish  the  will, — could  it  be  suggested,  that, 
because  the  heir-at-law  stated  that  the  testator  exe- 
cuted the  first  will,  and  afterwards,  by  a  second 
valid  will,  devised  the  estate  to  another  person,  —  he 
would,  as  heir-at-law,  be  entitled  to  have  an  issue 
upon  the  first  will  tried, — not  to  establish  his  own 
rights  for,  by  the  very  supposition  of  the  case,  the 
descent  would  be  broken, — but  only  to  prove  that  the 
Plaintiff  had  no  title  ?  In  such  a  case,  the  Court  would 
probably  direct  the  cause  to  stand  over,  that  the  devisee 
under  the  second  will  might  be  made  a  party.  Here 
the  heir  says  that  he  himself^  though  heir,  is  entitled  as 
devisee, — ^that  the  descent  is  broken,  .and  that  the  ques- 
tion of  intestacy  does  not  arise.  Suppose  that  the  case 
stood  there, — ^it  would  not  be  within  the  common  rule, 
which  is,  that  the  heir,  not  admitting  the  will,  is  enti- 
tled to  an  issue  devisavit  vel  non.  I  do  not  see  why,  in 
such  a  case,  the  heir-at-law  should  be  entitled  to  the 
issue  If  he  admits  that  the  descent  is  broken,  and  that 
some  person  will  take,  not  as  heir,  but  as  devisee,  it 
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i4)pearB  to  me  to  be  taken  oat  of  the  general  role 
under  which  the  right  of  the  heir-at-law  to  an  issue 
arifles. 

Under  these  drcumstances,  the  heir-at-law  now  stands 
before  the  Court  in  the  same  situation  as  any  other  De- 
fendanty  claiming  as  a  devisee  under  a  second  wilL  If 
the  Plaintiff  had  simply  proved  the  due  execution  of 
the  will,  I  should  have  no  doubt  of  the  way  in  which  it 
would  be  proper  to  deal  with  the  case :  I  should  have 
siud,  that  such  proof  was  suffident  against  the  heir-at- 
law  not  disputing  the  will,  and  raising  no  issue  on  the 
question  of  there  being  a  devise  by  which  the  descent 
was  broken. 


The  question  then  arises,  whether,  if  the  heir-at-law  had 
given  any  evidence  of  the  existence  of  the  alleged  subse- 
quent will,  and  of  its  destruction,  so  that  the  second  devise 
could  not  take  effect, — ^that  might  not  have  nused  a  case 
for  inquiry,  to  shew  that  there  was  an  intestacy, — ^not 
under  the  common  rule,  applicable  to  a  mere  heir-at- 
law, — ^but  under  the  rule  which  would  apply  to  any 
other  Defendant,  who  might  have  made  such  a  case. 
The  heir,  however,  only  says  this — ^that  he  is  informed 
and  believes  that  another  will  was  made,  giving  the 
estate  to  him,  but  that  some  child  had  burnt,  and  thereby 
destroyed  it.  He  does  not  say  how  that  fact  became 
known  to  him,  nor  that  he  has  any  means  of  knowing 
what  the  contents  of  the  alleged  will  were.  He  does  not 
give  me  the  slightest  fact  by  which  to  try  the  question. 
If  the  Plaintiff  had  proved  the  first  will  per  testes,  I  should 
certainly  have  said,  not  only  that  the  heir  was  not  enti*- 
tied,  as  a  matter  of  course,  to  an  issue,  but  that  there 
was  no  case  to  try.  The  difficulty  is,  that  the  Plaintiff 
himself  has  made  the  statement  of  the  Defendant  evi- 
dence. He  has  read  the  statement  from  the  answer, 
and  made  it  the  same  thing  as  if  the  Defendant  had 
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given  evidence  of  these  facts;  and  the  Court  is  bound 
to  act  upon  it,  so  for  as  it  is  deserving  of  regard. 

I  confess  that  this  case  seems  to  me  to  stand  in  the 
same  portion  as  if  there  were  no  evidence  whatever  of 
the  alleged  second  wilL  The  case,  in  that  respect,  is  so 
vague,  loose,  and  unmeaning  in  assertion,  that  I  cannot 
possibly  infer  firom  it,  that  any  inquiry  I  might  direct 
would  not  be  perfectly  useless.  It  seems  to  me  to  be 
equivalent  to  saying,  *'  I  admit  the  will  to  have  been  duly 
executed;  but  if  you  direct  an  issue,  I  believe  that  I 
can  prove  there  were  subsequent  circumstances  invalid- 
ating the  devise."  If  I  am  right  in  treating  the  heiivat- 
law  as,  in  this  case,  standing  not  in  a  different  situation 
from  a  stranger, — ^I  think  that  a  party  who  so  frames 
his  defence,  as  to  afford  no  ground  for  believing  that  the 
issue  or  inquiry  he  asks  would  lead  to  any  useful  result, 
has  no  right  to  complain  if  the  Court  refuses  to  give 
him  such  issue  or  inquiry. 

It  is  an  important  point  of  practice, — ^I  have  con- 
sidered it  very  much  since  the  case  was  first  before  me, 
and  I  have  taken  the  best  means  of  informing  myself 
upon  it.  I  do  not  think  that  I  ought  to  make  a  dif- 
ferent decree  from  that  which  was  made  on  the  former 
hearing. 
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2fnh  January. 

Inandt 
•funtttfae 
tnutoet  of  real 
eitale,  haTing 
thelegalfee, 
and  fall  powefB 
ofnJe,-— the 
object  beinf  to 
raiaealegacj 
diai|ped  on  fiidi 


equitable  te- 
nant in  tail 
thereof  ia  a  ne- 
oenarjpaitj, 
and  it  ia  not 
ioffident  to 
aerre  him  with 
a  copy  of  the 
bill  under  the 
23rd  Order  of 
Angiiat,  1841. 


BAEKLEY  r.  LORD  REAY. 

Robert  home  Gordon,  by  his  wm,  dated  in 

1812,  devised  his  real  and  personal  estate  in  Jamaica 
to  the  Defendant  Lord  Reay  and  others,  upon  trust  by 
sale  or  mortgage  of  all  or  any  part  thereof  to  levy, 
raise  and  pay  so  much  of  his  debts  (except  mortgage 
debts)  and  his  funeral  and  testamentary  expenses^  and 
the  l^acies  thereinafter  bequeathed,  as  his  other  real 
and  personal  estate  therein  mentioned  should  not  be 
sufficient  to  pay,  and  also  upon  trust  to  pay  certain 
annuities;  and,  subject  to  such  trusts,  the  testator 
directed  that  his  trustees  should  permit  Sutan  Harriet 
Hope  to  receive  the  rents,  profits  and  produce  of  the 
said  real  and  personal  estate  for  her  life,  and  after  her 
decease  levy,  raise  and  pay  certain  other  annuities  there- 
in  mentioned ;  and  upon  further  trust,  within  six  months 
after  the  death  of  Susan  Harriet  Hape^  to  levy,  raise 
and  pay  the  sum  of  5000/.  unto  his  couon  George  Home 
Murray;  and,  subject  to  such  trusts,  the  testator  directed 
that  his  trustees  should,  after  the  decease  of  the  siud 
Suean  Harriet  Hope,  convey  and  assure  all  such  part  or 
parts  of  the  said  real  and  personal  estate  in  Jamaica  as 
should  not  have  been  sold  for  any  of  the  said  purposes, 
to  the  use  of  Sir  Orford  Gordon  and  his  assigns  during 
his  life,  without  impeachment  of  waste,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  and  re- 
mainder to  the  use  of  his  first  and  other  son  and  sons 
successively  in  tiul  male,  according  to  their  priority  of 
birth,  with  divers  reminders  over:  and  the  testator 
declared,  that  the  receipts  of  the  trustees,  or  the  survivor 
of  them,  should  be  good  and  sufficient  discharges  to  the 
purchasers  or  mortgagees  of  any  parts  of  the  said  real 


CASES  IN  CHANCERY. 


307 


and  personal  estate  in  Jamaica;  and  he  afterwards 
bequeathed  several  other  legacies.  The  testator  died  in 
1826:  the  will  was  proved  by  Lord  Reay.  George 
Home  Murray  died  in  1833,  and  bequeathed  his  legacy 
of  5000/L  to  the  Plaintiffs,  whom  he  appointed  his  exe- 
cutrixes. Susan  Harriet  Hope  died  in  July,  1839.  The 
bill  was  filed  against  Lord  Reayi  the  surviving  trustee, 
in  whom  the  whole  legal  fee  of  the  Jamaica  estate  had 
become  vested.  Sir  Orford  Gordon^  the  equitable  ten- 
ant for  life,  and  his  eldest  son,  William  Home  Gordon^ 
the  equitable  tenant  in  teSl  of  the  same  estate,  and  Mat' 
garel  Mackenzie,  an  annuitant  under  the  will,  praying 
that  the  legacy  of  5000/.,  together  with  the  other  legacies 
and  annuities  charged  on  the  Jamaica  estate,  might  be 
paid  out  of  the  assets  of  the  testator  received  by  Lord 
Reayy  or  that  it  might  be  raised  and  pfdd  by  sale  or 
mortgage  thereof,  and  that  the  necessary  accounts  might 
be  taken  and  a  receiver  appointed.  The  bill  also 
prayed,  under  the  Order  XXTTI,  of  August,  1841,  that 
WiOiam  Home  Gordon  and  Margaret  Mackenzie  might, 
upon  being  served  with  copies  of  the  bill,  be  bound  by 
all  proceedings  in  the  cause. 


1843. 


Siatement. 


The  answer  of  Lord  Reay  stated  that  he  did  not 
know  whether  the  Plaintiffs  were  or  not  the  represen- 
tatives of  George  Home  Murray,  the  legatee,  but  ad- 
mitted that  no  part  of  the  5000^  or  interest  thereon  had 
been  raised  or  paid  to  the  Plaintiffs,  and  stated  the 
course  which  had  been  adopted  in  the  management  of 
the  estate,  and  that,  in  the  year  ending  in  May,  1840, 
there  was  a  balance  of  1842.  of  the  produce  of  the  estate 
after  payment  of  the  expenses :  in  the  year  ending  May, 
1841,  the  balance  of  the  expenses  beyond  the  produce 
amounted  to  2920i,  and  that  he  believed  the  produce  of 
the  year  1842  would  be  greatly  insufficient  to  pay  the 
charges  and  outgomgs,  and  that  at  the  end  of  the  year 
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there  would  be  a  laige  balance  against  the  estate. 
The  Defendant  said  that  he  belieyed  the  500(ML  ooold 
not,  in  the  depreciated  condition  of  property  in  Jamaica^ 
be  raised  by  mortgage  thereon,  and  he  did  not  con- 
sider it  prudent  to  sell  the  estate  for  the  purpose  of 
raising  it 


1842. 


The  Plaintiffii  moved  for  a  receiver. 

Mr.  BtmjpeU  and  Mr.  FimeUyy  for  themodon,  and  Mr. 
Sharpe  and  Mr.  Jamet  Parker,  contriL — Dublut  v. 
FUni  (a)y  DawMon  v.  Vatei  {b),  were  cited. 


Judgment. 

Receiver  of  a 
Weti  India  es- 
tate applied 
for  by  one 
of  the  parties 
entitled  to  a 
charge  thereon, 
against  the 
trustee,  refosed, 
notwithstand- 
ing  the  estate 
was  depreciated 
in  valne,  and 
incaoibranoes 
thereon  were 
increasingy-the 
management 
of  the  trustee 
not  appearing 
to  be  improper. 


The  Vice-chancellor  refused  the  motion,  observing 
that  there  was  no  evidence  of  any  improper  manage- 
ment of  the  estate,  and  nothing  to  shew  that  the  ap- 
pointment of  a  receiver  or  other  consignee  would  pro- 
bably be  attended  with  any  benefit  to  the  estate.  The 
bill  in  fact  did  not  ascribe  any  mismanagement  to  Lord 
Reaj/y  and  the  Court  would  not,  at  the  instance  of  one 
of  several  parties  interested  in  an  estate,  displace  a 
competent  trustee,  or  take  the  possession  fiom  him,  un- 
less he  wilfully  or  ignorantly  permitted  the  property  to 
be  placed  in  a  state  of  insecurity,  which  due  care  or 
conduct  would  have  prevented. 


The  Defendant  William  Home  Gordon  vfBB  served 
with  a  copy  of  the  bill,  under  the  Order  XXIII,  of 
August  1841,  and  upon  proof  of  such  service  and  affida- 
vit that  the  bill  sought  no  account,  payment,  convey- 
ance, or  other  direct  relief  against  him,  the  memorandum 


(o)  4  MyK  k  Cr.  502. 


{h)  1  Beav.  301. 
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of  service  under  the  Order  XXIV,  of  August,  1841,         1342. 
was  ordered  to  be  entered,  and  the  same  was  entered 
accordingly. 

The  Defendant  Margaret  Mackenzie  appeared  gratis,  a  defendant 
and  obtiuned  an  order  for  time  to  answer.     On  a  motion  jfS'"™'^^" 
to  discharge  this  order,  the  Vtce-ChanceUor  held  that  a  ^^^  ^^  n»r  ^ 

—^  .  bound  by  the 

Defendant,  against  whom  no  subpoena  to  appear  and  proceedings,  on 
answer  was  prayed,  but  against  whom  the  prayer  was  TOpy^oAhe 
that,  upon  service  of  a  copy  of  the  Bill,  he  might  be  ^'g^^^'^J 
bound,  was  at  liberty  to  appear  gratis  either  before  or  Angost,  I84i, 
afler  such  service.  graUs^Sdfore  or 

after  he  is  so 
•erred. 


At  the  hearing,  Mr.  Roupett,  for  the  Plaintiff.  1843. 

January  27M. 

Mr.   Teed  objected  that  fVUHam  Home  (rordan,  the     Araiment. 
tenant  in  tail  of  the  Jamaica  estate,  of  which  it  was  an 
object  of  the  bill  to  obtain  a  sale,  should  be  a  substan- 
tial party,  and  that  it  was  not  sufficient  to  serve  him 
with  the  copy  of  the  bilL 

Mr.  RtmpeU  and  Mr.  Fmelltf,  in  reply : — 

The  whole  legal  estate,  and  the  power  to  give  receipts 
for  the  purchase-money,  is  in  Lord  Beay.  There  is  no 
direct  relief  sought  against  WHUam  Home  Gordon.  All 
that  the  bill  seeks  is  a  severance  of  the  Plaintiffs'  in- 
terest in  the  estate  from  that  of  the  tenants  for  life  and 
in  taiL  In  this  respect  it  is  the  same  as  one  of  several 
residuary  legatees  suing  an  executor  and  serving  the 
other  residuary  legatees  with  copies  of  the  bill :  they 
only  seek  a  separation  of  their  interests,  and  that  is  a 
case  clearly  within  the  Order. 


:uo 
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The  substantial  purpose  of  the  suit  is  to  sell  the 
settled  estate,  and  that  is  direct  relief  agtdnst  the  te- 
Judgment.  'OBJot  in  tail,  although  the  prayer  may  not  express  it  in 
terms.  The  23rd  Order  was  not  intended  to  apply  to 
such  a  case.  The  object  of  the  Order  was  to  relieve 
suitors  from  the  necessity  of  having  numerous  parties 
in  the  same  interest,  against  whom  no  relief  is  prayed, 
uselessly  appearing  in  the  cause. 


Minute. 


Liberty  to  amend  by  adding  parties. 


1»A,  27M, 

andZiit 

January. 
Aooart  of 
equity  restrains 
a  creditor  firom 
enforcing  his 
legal  rights 
against  the  es- 
tate of  his  de. 
ceased  debtor 
only  upon  the 
principle,  that 

^wSu^i  ^^P*^  ^^^^^*  *°^  ^-  ^"^^^y  ^^  ^^  ^^  StrethiU  Wright, 
*P*?  ^^'"^y  the  younger,  became  jointly  and  severally  bound  to  the 
dfiedezcep.  said  William  Whitaher  in  the  sum  of  1,800/.,  with  a 
condition  making  void  the  same  on  payment  to  him  of 
900/.,  and  lawful  interest,  on  the  10th  of  November 
then  next. 


WHITAKER  V.  WRIGHT. 

XHIS  was  a  creditor's  suit,  instituted,  in  1838,  by 
William  Whitaher  (and  afterwards  revived  by  his  exe- 
cutors) against  the  personal  representatives  of  StrethiU 
Wrighty  the  younger,  seeking  payment  of  a  debt  alleged 
to  be  due  on  a  bond,  dated  the  10th  of  February,  1817, 
whereby  P.  W.  Dummlky  therein  described  as  the  prin- 


The  bill  stated,  that,  after  deducting  cer- 
tain dividends  on  the  debt  received  under  the  bank- 


tions)  all  his 
legal  rights, 
and  that  the 
yaliditj  of  his 
debt  most  be 
determined  in 
equity  npon 
the  same  prin- 
ciples as  at 
law ;  and  the 

drcamstanoei  that  the  creditor  is  also  the  Plaintiff  in  the  cansei  is  not  material  as  to  the 
mode  of  determining  the  validity  of  such  debt. 

In  the  proof  of  a  bond  debt,  before  the  Master,  it  is  not  the  practice  to  require  an  affi- 
davit of  the  consideration,  unless  a  case  of  suspicion  against  the  bond  is  raised. 

Under  a  decree  in  a  suit  by  a  bond  creditor  on  behalf  of  himself  and  the  other  credi- 
tors on  the  estate,  the  executor  may,  in  the  Master's  office,  impeach  the  yalidity  of  the 
bond  upon  grounds  which  were  not  in  issue  in  the  cause  at  the  hearing. 
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mptciea  of  Wright^  the  elder,  and  Dumvilk,  the  sum  of        1843. 
835/.  still  remained  due  on  the  bond. 


The  Defendants,  by  their  answer,  not  admitting  the 
debt,  the  Plaintifis  examined  J.  Roscoe,  the  attesting      Bvidinee. 
witness,  and  proved  the  bond.     The  Defendants  ex* 
hibited  cross-interrogatories,  and  examined  J.  Roscoe  as 
to  the  consideration  for  the  bond. 


Argument. 


1841. 

At  the  hearing,  the  Defendants  insisted  that  the  December  utk. 
effect  of  the  evidence  was  to  shew  that  the  transaction 
had  been  usurious,  and  that  a  part  of  the  alleged  con- 
fflderation  had  been  returned  to  Whitaker  by  way  of 
bonus.  The  Plaintiffs  contended  that,  no  issue  on  this 
point  having  been  raised  on  the  pleadings,  the  evidence 
directed  to  it  could  not  be  taken  into  consideration,  and 
that  any  payment  to  Whitaker  was  at  the  utmost  no- 
thing more  than  an  item  in  the  account  of  the  debt 
which  was  to  be  taken :  Walker  v.  Woodward  (a).  The  Decree, 
evidence  was  entered  as  read  (i),  and  the  common  de- 
cree in  the  suit  of  a  specialty  creditor  was  made. 

The  Master  by  his  report  stated  the  charge  carried  Report, 
in  by  the  Plaintiffs  of  the  sum  alleged  to  be  due  for 
principal  and  interest  on  the  bond,  and  also  the  con- 
tents of  the  bond,  and  that  a  state  of  facts  and  counter- 
charge had  been  laid  before  him  by  the  Defendants, 
wherein  it  was  alleged  that  no  good  or  sufficient  con- 
fflderation  passed  between  the  parties  for  giving  such 
bond,  but  that  such  bond  was  made  and  executed  to 
cover  an  usurious  transaction  between  WUUam  Whitaker 
and  P.  W.  Dumvilk,  and  that  the  Pluntiffs  ought  to 
prove  the  consideration,  and  that  the  bond  is  in  fact 

(a)  1  R1188. 107.  on  the  rule  as  to  the  entering  of 

{h)  See  ohiervations   on    the    evidence  relating  to  the  particu- 

case  of  WaUcer  v.  Woodward;  and    lara  of  an  account,  1  Hare,  245-6. 
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1843.  void  under  the  proyirions  of  the  statutes  respectiiig 
usury,  and  that  in  support  of  such  counter  state  of 
facts  and  charge  the  deposition  of  the  said  J.  Roicoe 
had  been  produced  and  read ;  and  on  consideration  of 
such  charges,  and  of  the  evidences  kud  before  him  in 
support  thereof  res^tively,  he  was  of  opinion  that 
there  was  sufficient  ground  for  calling  on  the  Plaintifli 
to  prove  the  consideration  of  the  bond,  and  he  accord- 
ingly requested  them  so  to  do ;  and  the  Plaintiffs  having 
declined  so  to  do,  he  had  not  thought  fit  to  allow  the 
charge  so  brought  in  by  them  as  a  debt  against  the 
estate  of  StrethiU  Wright  the  younger,  until  the  con- 
dderation  of  such  bond  should  have  been  so  proved 
as  aforesaid,  and  no  other  debt  having  been  claimed 
before  him  in  consequence  of  the  advertisement,  he  had 
not  thought  it  necessary  to  proceed  to  take  the  accounts 
directed  to  be  taken  by  the  said  decree. 

Ereeptum.  The  Plaintiffs  excepted  to  the  report,  on  the  ground 
that  they  ought  not  to  be  required  to  prove  the  con- 
sideration* 


Mr.  RamiUy  and  Mr.  FoUett,  for  the  Plaintiffs,  cited 
Rundell  v.  Lord  Rivers  (a),  HiU  v.  Montagu  (J),  Nichols 
V.  Lee  (c). 

Mr.  Temple  and  Mr.  Ehnsley,  for  the  representa- 
tives of  the  obligor,  mentioned  Otoens  v.  Dickenson  {df), 
FerraU  v.  Shaen  (e). 


Vice-Chancellor  : — 
Judgmtnu         The  bill  is  filed  by  a  Plaintiff  daimbg  to  be  a  bond- 


Co)  1  Fhillipf,  88. 

(&}  2  Mau.  &  Sel.  377. 

(e)  3  Aiutr,  940. 


(rf)  Cr.  &  Ph.  48. 

{e)  1  Wms.  Saund.  294. 
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creditor^  on  behalf  of  all  the  creditors  of  the  obligor. 
No  issue,  impeaching  the  bond  on  the  ground  of  usury, 
or  any  other  ground  which  has  been  since  the  subject  of 
contest,  was  tendered  by  the  answer  of  the  representa- 
tives of  the  obligor;  but,  in  the  cross-examination  of 
the  attesting  witness  to  the  bond,  some  cadence  was 
given  by  him,  which  the  Master  has  since  thought 
raised  a  suspicion  against  its  validity*  The  decree  made 
was  nothing  more  than  that  which  is  usual  in  a  credi- 
tor's suit;  and  the  evidence,  therefore,  having  no  effect 
on  the  decree,  the  formal  admission  of  it  was  not  ob- 
jected to  on  the  part  of  the  Plaintiff,  and  it  was  accord- 
ingly received.  The  cause,  when  in  the  Master's  office, 
assumed  a  different  aspect;  for  the  Defendants,  repre- 
senting the  debtor  doing  that  which  it  is  not  disputed  in 
this  case  they  had  a  right  to  do,  have  endeavoured  to  shew 
that  the  bond  was  founded  upon  an  usurious  ccmtract  or 
consideration ;  and  have,  by  their  state  of  facts,  raised  a 
question  in  the  office,  which  was  not  raised  on  the  plead- 
ings before  the  Court.  The  Defendants  gave  in  evidence 
the  cross-examination,  which  had  been  previously  read 
in  the  cause,  but  which  could  not  then  be  noticed, 
inasmuch  as  it  did  not  apply  to  any  question  in 
issue  on  the  pleadings.  The  Master  has  not  reported 
either  for  or  against  the  bond;  he  has  only  refused  to 
allow  the  debt  against  the  estate  until  the  consideration 
should  be  proved;  and,  in  this  state,  the  case  comes 
before  me. 


1843. 


Jmdjfmenit 


Two  points  were  suggested  in  argument  before  me, — 
one  was,  as  to  the  effect  of  the  decree, — the  other,  as  to 
what  was  the  duty  of  the  Master  in  the  investigation  of 
the  case,  as  distinct  from  the  question  of  the  form  of  the 
decree. 


With  respect  to  the  form  of  a  decree  in  a  creditors' 
suit, — the  Court  does  not  treat  the  decree  as  conclusive 
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proof  of  the  debt.  It  is  dear,  that  it  is  not  so  treated 
for  all  purposes;  for  any  other  creditor  may  challenge 
the  debt,  OwenM  y.  Dickenson  (a);  and  it  is  equally 
dear,  that,  in  practice^  the  executor  himself  is  allowed 
to  impeach  it.  If,  in  a  case  where  the  plaintiff  sues  on 
behalf  of  himself  and  all  the  other  creditors,  and  the 
defendants,  who  represent  the  estate,  do  not  admit 
assets  {b),  it  is  objected,  at  the  hearing,  that  the  debt  is 
not  well  proved, — the  Court  tries  the  question  only  whe- 
ther there  is  suffident  proof  upon  which  to  found  a  de- 
cree; and,  howcTcr  dearly  the  debt  may  be  proved  in 
the  cause,  the  decree  deddes  nothing  more  than  that  the 
debt  is  suffidently  proved  to  entitle  the  plaintiff  to  go 
in  to  the  Master's  office ;  and  a  new  case  may  be  made 
in  the  Master's  office,  and  new  evidence  may  be  there 
tendered.  The  real  question  is,  in  what  way  the  new  case 
is  to  be  tried,  or  what  is  the  course  to  be  pursued  in  the 
Master's  office?  The  Plaintiffsays  that  the  course  should 
be  the  same  as  at  law,  and  that  he  brings  his  legal  rights 
with  him  into  equity ;  and,  subject  to  some  qualification,  I 
cannot  refuse  my  assent  to  the  Plaintiff's  proposition. 
When  a  decree  is  made  in  a  creditor's  suit,  under  which 
all  the  creditors  may  come  in,  this  Court  will  not  per- 
mit the  estate  to  be  embarrassed  by  proceedings  which 
might  conffict  with  each  other,  to  the  prejudice  of  the 
executor  or  administrator.  Perry  v.  PheKps  {c) ;  but 
nothing  would  be  more  unjust  than  that  the  Court 
should  restrain  the  creditor  from  proceeding  to  enforce 
his  rights  at  law,  except  upon  the  prindple  of  al- 
lowing him  to  bring  his  legal  rights  with  him  into 
the  office  of  the  Court,  which  it  substitutes  for  the 
proceedings  at  hiw,  Domford  v.  Damford  (d) ;  Ber^ 
rinffton  v.  JEvans{e);  and  the  circumstance,  that  the 
creditor  is  also  the  Plaintiff  in  the  suit  in  equity, 


(a)  1  Cr.  &  Ph.  48. 
{b)  See    Woodgate  y. 
ante,  p.  211. 


Field, 


{c)  10Ve8.34. 
{d)  12  Ve«.  127. 
(e)  1  You.  276. 
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makes  no  difference  in  that  respect  The  only  quali-  1343^ 
fications  which  now  occur  to  me  of  the  general  rule^ 
that  a  legal  creditor  brings  all  his  legal  rights  with 
him,  are  founded,  first,  upon  the  circumstance,  that,  in 
certun  special  cases,  a  court  of  equity,  in  the  ordinary  •M^"«*»'- 
course  of  administering  assets,  will  distinguish  a  volun* 
tary  bond  from  one  given  for  value.  Lady  Cox^s  case  {a); 
Janes  v.  PaweU  (&);  Gilham  v.  Locke  (c) ;  Assignees  of 
Gardiner  v.  Shannon  (d);  and,  secondly,  that,  in  all 
cases,  this  Court  requires  an  affidavit  of  the  truth  of 
the  debt  from  the  creditor,  which  at  law  is  not  required. 
This  affidavit  is  required  to  extend  to  the  consideration 
of  a  simple-contract  debt, — ^but  not  to  the  consideration 
of  bond  or  other  specialty  debts.  The  third  qualifica- 
tion,—rif,  indeed,  there  be  any  other  than  those  which  I 
have  mentioned, — ^is  that  which  is  said  to  be  introduced 
by  the  case  of  RundeU  v.  Lord  Rivers  (e). 

I  have  only  to  direct  my  attention  to  the  second  and 
third  of  these  qualifications ;  and,  on  the  second,  I  will 
only  observe,  that  the  affidavit  is  not  required  or  received 
as  evidence  of  the  demand,  but  only  to  repel  the  possible 
implication  that  the  creditor  may  be  demanding  that 
which  he  knows  is  not  due.  Admitting  that  a  party 
suing  in  equity  must  take  his  remedies  according  to  the 
practice  of  a  court  of  equity,  I  am  not  aware  of  anything 
by  which  the  legal  rights  of  a  legal  creditor  can  be  af- 
fected by  tiie  nature  of  his  equitable  remedies,  except  in 
the  way  which  I  have  noticed,  and  that  which  is  said 
to  be  decided  in  RundeU  v.  Lord  Rivers, 

The  case  of  RundeU  v.  Lord  Rivers  is  exactiy  the 
converse  of  that  which  is  now  before  me.    In  this  case, 

(a)  3  P.  Wins.  339.  (d)  2  Sch.  &  Lef.  228. 

(b)  Eq.  Cas.  Abr.  84,  pi.  2.  (e)  Phillips,  88. 

(c)  9  Ve^  612. 
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the  Master  has  refused  to  allow  the  debt  until  the  cre- 
ditor has  done  something  more  than  he  has  already 
done.     In  Rundell  y.  Lord  Rivers^  the  Master  had  ad- 
mitted the  debt;  and  it  is  very  material  to  observe, 
that,  without  an  examination  of  the  five  reasons  which 
are  assigned  for  complaining  of  the  Master^s  certificate, 
(and  which  are  stated  in  a  report  of  the  case  in  the 
Law  Journal  (a)),  the  effect  of  the  Lcrd  ChanceOar^s 
reasoning  will  not  be  satisfactorily  collected.     That  was 
the  case  of  a  creditors'  suit  to  administer  the  estate  of 
Sir  fVi  Rumboldi  in  which  there  was  the  usual  decree. 
The  plaintiffs  were  creditors  whose  interest  it  was  to 
exclude  other  creditors  from  partidpating  in  the  estate. 
The  Master  found  in  favour  of  certdn  debts, — ^two  of 
which  formed  the  subject  of  the  exceptions.     One  of 
the  objections  taken  was,  that  the  Master  had  not  re- 
quired the  parties  to  make  affidavit  as  to  the  consideration, 
which,  in  the  case  of  a  simple-contract  debt,  is  clearly 
required,  but  is  not  generally  required,  in  the  first  in- 
stance, in  the  case  of  a  bond.     Upon  that^  the  Lord 
Chancellor  sent  an  inquiry  to  the  Masters  of  the  prac- 
tice in  their  offices  in  this  respect,  in  the  case  of  a 
charge  being  brought  in  for  a  bond  debt.     Eight  of  the 
Masters,  in  reply,  certified,  that  it  was  not  the  practice, 
in  their  offices,  to  require  that  the  affidavit  of  debt 
should  state  the  consideration  for  which  the  bond  was 
given,  as  in  the  case  of  simple-contract  debts;  and  that 
it  was  sufficient  for  the  affidavit  to  state  that  the  de- 
ceased was  indebted  in  so  much  money  upon  the  bond ; 
and  they  further  stated,  that,  if  a  bond  were  not  twenty 
years  old,  they  required  the  execution  of  it  to  be  proved 
in  the  tegular  way ;  and  that,  when  a  case  of  suspicion 
was  raised  as  to  the  consideration,  they  tiien  inquired 
into  the  validity  of  the  bond. 


(a)  Vol.  20,  (11  N.  S.),  Chanc,  p.  27. 
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Now  I  do  not  understand  the  Masters  to  say  by  this 
certificate,  that  they  do  ex  officio  institute  proceedings 
to  inquire  into  the  validity  of  the  bond;  but  that, 
having  litigating  parties  before  them,  they  will,  at  the 
instance  of  any  of  those  parties,  enter  into  a  considera- 
tion of  that  question ;  and  when  the  case  is  examined, 
it  will  be  found  that  that  was  the  very  question  raised. 
The  Masters  do  not  give  any  opinion  as  to  the  party  where 
the  onus  is,  or  what  is  the  form  of  the  proceedings, — 
they  only  say  they  will  inquire  into  the  validity  of  the 
bond*  The  Lord  Chancelhr,  in  afWwards  giving  judg- 
ment on  the  case^  adopted  the  rule  of  practice  laid  down 
in  the  certificate,  and  said,  that  the  question  which  re- 
mained to  be  considered  was,  whether,  upon  the  evidence 
which  had  been  adduced  before  the  Master,  the  case 
was  one  of  such  suspicion  as  to  have  made  it  incumbent 
upon  him,  according  to  that  rule,  to  inquire  into  the 
consideration  for  which  the  bond  had  been  given.  The 
case,  as  it  appears  in  Turner  ^  PMUip^s  Reports  (a), 
only  shews  that  the  Lord  Chancellor  considered  the  rule 
observed  by  the  Masters  to  be  a  sound  rule,  giving  no 
opinion  as  to  the  course  to  be  taken ;  not  even  whether 
as  regards  the  creditor  himself,  more  was  to  be  done 
than  to  require  the  affidavit,  as  in  the  case  of  simple- 
contract  debts.  By  the  report  in  the  Law  Journal  it 
appears  that  there  were  two  exceptions  as  to  the  admis- 
ffion  of  two  bond  debts,  and  the  exceptants  assigned  at 
the  foot  of  the  exceptions  five  reasons  why  the  certificate 
was  erroneous :  first,  that  the  affidavit  in  support  of  the 
daims  in  respect  of  the  bond  debts  did  not  state  the  con- 
sideration; secondly,  tiiat  the  Master  had  received  the 
affidavits  of  the  creditors  in  support  of  their  claims,  as 
evidence  that  the  bond  debts  were  due  to  the  respective 
parties,  and  that  no  other  evidence  was  submitted  to 


1848. 


(a)  Page  88. 
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him;  tUrdly,  that  the  Master  bad  allowed  the  debts 
without  any^  or  at  least  without  proper  or  sufficient  evi- 
dence having  been  furnished  to  him,  that  any  valuable 
or  other  consideration  was  given  by  the  creditors  for 
their  respective  bond  debts;  fourthly,  that  the  Master, 
when  applied  to  for  that  purpose,  had  refused  to  settle 
the  draft  interrogatories  for  the  examination  of  the  cre- 
ditors, or  to  allow  them  to  be  examined  on  interrogato- 
ries or  otherwise ;  and  fifthly,  that  the  Master  had  re- 
ceived the  affidavit  of  the  attesting  witness  of  the  bond, 
although  objected  to,  and  had  refused  to  require  the 
execution  of  it  by  the  testator  to  be  proved  by  the  at- 
testing witness,  on  a  viv&  voce  examination,  whereby 
the  plaintiffs  had  been  deprived  of  the  benefit  of  a  cross- 
examination  of  such  attesting  witness. 


It  appears  therefore,  that  the  turn  which  the  case  of 
Rundell  v.  Lard  Rivers  took  in  the  Master's  office  was 
this, — the  plaintiffs,  who  as  creditors  were  interested  in 
opposing  the  claims  upon  the  bonds,  carried  in  a  state  of 
facts,  impugning  the  consideration  for  them,  as  being 
founded  on  stock-jobbing  transactions,  and  taking  upon 
themselves  the  onus  of  proving  their  case.  They  claimed 
the  right  to  verify  their  state  of  facts,  in  order  to  displace 
the  claims  upon  the  bonds,  and  they  carried  in  interro- 
gatories for  the  examination  of  the  parties :  the  parties 
resisting  the  bonds,  therefore,  were  exhibiting  proceed- 
ings in  the  nature  of  pleadings,  to  impeach  the  bond; 
and  the  Master  decided  that  they  could  not  do  so.  The 
only  question  the  Lord  Chancellor  had  to  determine 
(except  a  question  of  form]  was,  whether  this  conclusion 
of  the  Master  was  right.  The  Lord  Chancellor  was  of 
opinion  that  the  rule  of  practice  laid  down  in  the  certi- 
ficate of  the  Masters  was  right,  but  an  expression  attri- 
buted to  him  in  the  report  of  his  judgment  in  the  Law 
Journal  appears  to  me  to  have  embarrassed  the  case. 
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The  passage  I  refer  to  is  this:  *^  It  is  certified  by  the 
Masters  that  in  their  offices,  where  a  reasonable  case  of 
suspicion  is  raised,  it  is  a  matter  of  course  for  the  Master 
to  require  the  party  proving  the  bond  to  establish  its 
validity  by  proving  the  consideration,  and  there  can  be 
no  doubt  that  that  is  the  proper  prindple;  and  the 
question,  therefore,  in  this  case  is,  on  the  affidavits, 
whether  a  reasonable  case  of  suspicion  is  made  out,  so  as 
to  call  upon  the  Master  in  the  exercise  of  a  fair  discre- 
tion to  have  required  proof  of  the  consideration  of  this 
bond." 
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Now,  I  cannot  help  thinking  that  the  language  used 
by  the  Lord  Chancellor  on  this  point  has  been  mis-ap- 
prehended. The  Masters  in  truth  did  not  certify  to  the 
effect  which  is  stated  in  the  passage  I  have  referred  ta 
I  do  not  doubt  that  the  Lord  ChanceUar  meant  to  say, 
and  said,  that  it  was  discretionary  in  the  Master  to  re- 
quire the  claimant  to  prove  the  consideration;  but  I 
doubt  whether  the  Lord  Chancellory  having  no  such 
point  to  decide,  did  mean  to  decide,  as  an  abstract  pro- 
position, that  the  onus  was  in  all  cases  thrown  upon  the 
claimants  to  prove  the  consideration,  or  whether  he 
meant  to  say  more  than  this, — ^that,  where  a  case  of  sus- 
picion was  ndsed,  the  same  thing  must  be  done  with 
respect  to  a  bond  debt  as  with  respect  to  a  simple-con- 
tract debt;  namely,  that  the  creditor  should,  by  his 
affidavit,  aver  consideration;  leaving  to  the  other  side 
the  onus  of  impeaching  the  bond  upon  other  grounds. 


I  should  observe,  that  the  Lord  Chancellor ,  according 
to  the  report,  after  going  through  the  facts,  which 
shewed  a  case  of  suspicion,  goes  on  to  say  that  he  will 
not  decide  by  anticipation  what  course  is  to  be  taken  in 
the  Master's  office.  It  is  manifest,  therefore,  that  the 
Lord  Chancellor  did  not  mean  to  decide  more  than  this ; 
that  the  Master,  who  had  admitted  the  bond  debts  as 
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good^  refusing  the  opposite  party  the  opportunity  of  Im"> 
pugning  them^  had  miscarried  in  his  judgment.  The 
Lard  Chancellor  decided  nothing  on  the  nature  or  effect 
of  the  eyidence  to  be  given^ — as  to  which  party  should  be 
called  on  to  give  evidence, — or  on  the  course  of  the  in- 
vestigation. He  decided  only  that  the  Master  should 
have  entertained  the  question,  exerdsing  his  discretion 
in  calling  on  the  creditor  to  give,  where  the  creditor  is 
in  a  condition  to  do  so,  such  evidence  of  the  considera- 
tion of  his  debt  as  may  be  necessary  to  repel  any  ad- 
verse implication  arising  out  of  the  case,  as  well  in 
respect  of  debts  on  bond  as  by  simple  contract.  I  do 
not  understand  the  Lord  ChanceUar  as  deciding  abstract- 
edly that  the  validity  of  a  debt  in  equity  is  to  be  in- 
vestigated upon  principles  different  from  that  which 
would  govern  the  right  at^law,  or  in  a  different  manner. 


In  the  case  before  me,  the  Master,  proceeding  upon 
the  language  of  the  judgment  in  Rundetty.  Lord  Rivers, 
required  some  proof  to  be  given  of  the  consideration, 
the  creditor  not  suggesting  any  difficulty  in  giving  it, 
but  simply  refusing  to  do  so.  The  Master  having  re- 
quired him  to  do  something  more  than  he  had  done,  the 
Plaintiffs  have  at  once  concluded,  that,  in  consequence  of 
the  evidence  elicited  by  the  cross-examination  of  the  at- 
testing witness,  the  Master  would  throw  upon  the  obligee 
the  onus  of  proving  a  negative,  and  of  shewing  that  the 
consideration  of  the  bond  was  not  usurious.  I  have  the 
Master's  audiority  for  saying  that  he  had  no  such  inten- 
tion, and  that  he  had  decided  only,  upon  the  authority 
of  Rundell  v.  Lard  Rivers,  that  he  was  bound  to  ascer- 
tain the  validity  of  the  bond,  not  dedding  what  the 
creditor  should  do. 


Without  attempting  to  define  the  limits  of  the  dis- 
cretion ^ven  to  the  Master,  and  not  admitting  the  con- 
clusion that  RundeU  v.  Lard  Rivers  has  reversed  the 
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l^al  position  of  the  parties,  or  that  audi  position  is  in 
fact  altered,  I  am  forced  in  this  case  to  send  the  cause 
back  again  to  the  Master;  for  if  I  were  to  allow  the  ex- 
ceptions, the  case  must  go  again  to  the  Master,  in  order 
that  the  Defendants  might  have  an  opportunity  of 
making  that  defence  to  the  bond  which  they  have  not 
hitherto  been  called  upon  to  make,  in  consequence  of 
the  Master  having  required  something  more  of  the 
Plaintiffs.  If  I  overrule  the  exceptions,  I  must  also 
remit  the  case  back  to  the  Master,  for  he  has  not  de- 
cided that  the  bond  may  not  constitute  a  good  charge 
against  the  estate. 


1843. 


JudgmetU, 


RixiT  the  case  to  the  Master  to  review  his  report  (not  allowing 
the  exception),  and  reserve  the  costs. 


AfmWe. 


Mr.  Ehmley  moved,  on  behalf  of  the  Defendants,  that 
J.  Rascoe,  a  witness  already  examined  in  the  cause  for 
the  PLuntiffs  and  Defendants  respectively,  might  be 
examined  as  a  witness  for  the  Defendants  under  the 
decree,  to  any  matters  to  which  he  had  not  been  before 
examined,  and  that  it  might  be  referred  to  the  Master 
to  settie  the  interrogatories :    Vauffhan  v.  Ltoyd  (a). 

Mr.  Bamiay  and  Mr.  Folktt,  for  the  Plaintiffs,  in- 
sisted that  a  further  examination  of  the  witness  would 
be  open  to  all  the  objections  against  which  the  Court 
was  studious  to  guard,  and  always  looked  upon  as  ex- 
tremely dangerous  (6),  by  affording  an  opportunity  for 
amending  the  testimony,  after  it  was  known  where  the 


May  27th. 
A  witness, 
called  by  the 
Plaintiff,  and 
cross-examined 
by  the  Defend- 
ant,  before  the 
hearing,  on  a 
point  not  then 
m  issue  in  the 
canae,  allowed 
to  be  examined 
again  by  the 
Defendant  on 
the  same  issne, 
when  raised  be 
fore  the  Mas- 
ter nnder  the 
decree. 


(a)  1  Cos,  312. 

lb)  TnljOT^CoUenham.Stan'' 

VOL.  n.  Y 
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weakness  of  the  case  lay  (a).  In  this  case,  the  inteno- 
gatories  on  ivhich  the  witness  was  examined  were 
directly  to  the  point  in  question, — ^the  consideration  of 
the  bond ;  and  the  evidence  was  read  at  the  hearing, 
and  though  it  was  ineffectual  then  (which  was  not  ma- 
terial to  the  principle  now  insisted  upon),  yet  it  was 
used  before  the  Master.  The  Defendants  ought  not  to 
be  allowed,  after  the  case  had  been  discussed  before  the 
Court  and  the  Master,  thus  to  supply  any  defidency  in 
their  proof:  Bott  v.  Birch  {b) ;  Swinfard  v.  Home  (c) ; 
Asbee  y.  Skqfley{d)\  Jones  v.  Thomas  {e)\  WUlan  v. 
WtUan{g)\  Winpenny  v.  Courtney  {h).  It  is  always 
necessary  that  a  very  special  case  should  be  made  for 
the  re*  examination,  shewing  distinctly  what  are  the  new 
matters  to  which  the  witness  is  called  to  depose :  Hood 
V.  Pimm  (i). 


JwM2nd. 


Vice-Chancellor  : — 

If  I  accede  to  the  Defendants'  notice,  I  am  satisfied 
that  under  the  peculiar  circumstances  of  this  case,  regard 
being  had  to  the  discussions  which  took  place,  and  the 
opinion  I  expressed  when  the  cause  was  last  before  me, 
the  Plaanti£&,  practically,  will  incur  all  the  dangers 
against  which  the  rule  of  the  Court,  prohibiting  the  re- 
examination under  a  decree  of  a  witness  previously 
examined  to  the  same  matter,  is  designed  to  guard.  If, 
on  the  other  hand,  I  refuse  the  application  altogether, 
and  bind  the  Defendants  by  the  evidence  already  given 
by  the  attesting  witness  to  the  bond,  I  am  satisfied  I 


(a)  Per  Sir  /.  Leaeh,  M.  R., 
Rowley  v.  Adatm,  1  MyK  &  K. 
545. 

(6)  5  Madd.  66. 

(c)  Id.  379. 


(d)  Id.  467. 

(e)  3  Y.  &  C.  455. 
(g)  19  Vea.  590. 
(h)  6  Sim.  554. 

(0  4  Sim.  101. 
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shall  be  applying  that  rule  to  a  case  distinguiBhable  from 
those  in  which  it  has  hitherto  been  applied^  and  that  I 
may  be  doing  injustice  to  the  Defendants. 


The  rule  which  prohibits  the  re-examination  of  a  ^^  " 

witness  after  decree  to  the  same  matter  to  which  he 
was  examined  before  the  decree,  does  not  apply  where 
the  witness  is  called  after  the  hearing,  not  by  the  same 
party  who  examined  him  before  the  hearing,  but  by  the 
oppoffite  party :  Metford  v.  Peters  (a).  In  this  case,  the 
witness  was  called  by  the  Plaintiffs,  and  was  cross- 
examined  by  the  Defendants.  The  point  to  which  he 
was  cross-examined,  namely,  the  supposed  usurious  con-# 
sideration  for  the  bonds,  was  not  pleaded,  and  could  not 
therefore  be  the  subject  of  discussion  or  conmderatibn 
at  the  hearing ;  but  the  evidence  in  chief  and  cross- 
examination  together  were  entered  in  the  decree  without 
objection* 

Under  the  decree,  the  practice  of  the  Court  allows 
the  defendant  to  make  a  new  and  distinct  case  before 
the  Master,  a  practice  which,  though  very  intelli^ble 
as  regards  persons  who  had  no  opportunity  of  combat" 
ing  the  plaintiff's  claim  before  the  hearing  {Owens  v. 
Dickenson  {b) ),  is  by  no  means  satisfactory  to  my  mind 
as  regards  a  defendant  who,  as  in  this  case,  bad  then 
the  opportunity  of  resisting  the  plaintiff's  right  to  a 
decree,  if  he  had  grounds  for  doing  so.  The  result, 
however,  is,  that  the  Defendants  have  rused  in  the 
Master's  office  an  issue  not  raised  before ;  and  the  ques-. 
tion  is,  whether  I  can  reftise  them,  under  proper  safe- 
guards, an  opportunity  of  examining  an  important  wit- 
ness, only  because  they  irregularly  cross-examined  the 
Plaintiffs'  witness  in  a  stage  of  the  cause  where  there 


(a)  8  Sim.  630. 


(6)  Cr.  &  Ph.  48. 
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was  no  issue  to  wUch  the  evidence  g^yen  upon  the 
cross-examination  was  applicable  ? 

The  rule  laid  down  in  WiUan  v.  WUlan  (a),  shewing 
that  after  publication  of  the  evidence  in  the  Master's 
office  in  support  of  a  state  of  facts,  a  party  cannot  exa- 
mine new  witnesses,  I  would  gladly  in  this  case  give 
the  Plaintifis  the  benefit  of,  if  the  proceeding  in  the 
Master's  office  had  been  so  conducted  as  to  enable  me 
to  see  that  I  was  merely  applying  that  rule.  But  I 
am  satisfied  that  I  should  be  unduly  straining  that  rule 
if  I  were  to  bind  the  Defendants  by  it  in  the  present 
cause. 


The  question  then  is,  under  what  restrictions — for  I 
have  no  doubt  of  my  right  to  impose  such  restrictions 
as  the  interests  of  justice  may  appear  to  require — under 
what  restrictions  ought  the  examination  of  the  attesting 
witness  to  the  bond  to  be  allowed.  If  this  were  the 
hearing  of  the  cause,  and  the  difficulties  which  now 
i^pear  were  present  to  my  mind,  unless  the  Plaintiffs 
elected  to  go  into  the  office,  subject  to  the  disadvantages 
of  that  course  of  proceeding,  I  should  probably  think  it 
right  to  retain  the  bill,  giving  them  leave  to  bring  an  ac- 
tion upon  the  bond,  and  that  probably  is  the  only  course 
by  which  tiie  justice  of  the  case  can  be  adequately  se- 
cured. As  that  course,  however,  is  not  now  open  to 
me  in  point  of  form,  I  can  only  direct  the  examina- 
tion of  the  witness,  the  Master  to  settie  the  interroga- 
tories. 

If^  however,  the  Plaintifis  think  a  trial  at  law  is 
necessary  to  the  protection  of  their  interests,  and  think 
proper  to  rehear  the  cause,  they  will  find  me — subject  to 


(a)  19  Vet.  590. 
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any  argument  the  Defendants  may  adduce  agunst  it — 
strongly  disposed  to  take  that  course  at  the  hearing, 
which  I  have  already  sud  I  think  the  safest  course 
under  all  the  drcumstances  of  the  case:  Earle  v. 
Pichin  (a).  Or,  for  the  purpose  of  so  determining  the 
question,  the  Defendants  might  waive  the  form  of  a  re- 
hearing, and  argue  the  propriety  of  such  a  decision* 
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Mr.  RamUfy  suggested  that  the  order  must  be  limited 
to  the  terms  of  the  notice  of  motion,  and  not  extend  to 
a  general  examination* 


The  order  was  made  in  the  terms  of  the  notice  of  the 
motion* 

(fl)  1  R.  &  MyL  647. 
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17th,  im, 

and  2Aih  DU  VIGIER  v.  LEE. 

FAmary. 

Under  the  rta-   A  BILL  of  foredoBure.    Li  1787,  W.  Hurst  borrowed 

tatea  3  &  4 

wm.  4,  c.  27,    1,1002.  of  Sarah  Palmer^  for  which  he  gave  his  bond, 

4'wiiL  4,  c.  42,  dated  the  9th  of  March,  1787,  binding  himself^  his  heirs, 
nne\?hmd  ^^cecutors  and  administrators  in  the  penal  sum  of  2,200i, 
whose  mortgage  conditioned  for  the  repayment  of  the  l,100i  and  in- 
eet  are  secured  terest,  as  therein  mentioned,  unto  the  said  Sarah  Pal- 
or  ooTenant,  is  ^^»  ^^^  cxecutors,  administrators  or  assigns ;  and  by 
entitled  in  a  indentures  of  lease  and  release,  dated  tiie  8th  and  9th 
to  charge  the  of  March,  1787,  W.  Hurst  conyeyed  certun  lands  m 
tetem^the'  the  county  of  Glamorgan  to  Sarah  Palmer ,  her  heirs 
J^^^^^IJ^^  and  asfflgns,  in  fee,  as  a  collateral  security  for  the  pay- 
ing on  the  ment  of  the  said  1,100/.  and  interest,  with  a  proviso  for 
mortgage  debt, 

within  twentj  redemption  on  payment  thereof,  and  a  covenant  by  the 
t^histitntUm  mortgagor,  for  himself,  his  heirs,  executors  and  admi- 
of  the  suit.        nistrators,  to  pay  the  same. 

The  price  of 
redeemmg  the 

mortgaged  pre-  Qn  the  marria£:e  of  Sarah  Palmer  with  R.  HursL  in 
mues  IS  the  ^ 

same  in  a  suit  1789,  the  mortgage-money  was  settied  to  the  use  of  the 
gagor  to  re-  husband  for  life,  with  remainder  to  the  use  of  the  wife 
wonid'be'nthe  f<>rl^®>  remainder  as  she  should  appoint ;  and  the  estate 
likecircnm-       ^^as  vested  in  Bengough  and  others  as  trustees  of  the 

stances  in  a 

suit  by  the  settlement,  subject  to  the  proviso  for  redemption.  Sarah 
fore^Mure.  Hurst  survived  her  husband,  and  died  in  1802,  having 
If  the  debt  appointed  the  mortgage-money  to  TicheU  and  another, 
Mcored  only  b J  hi  trust  for  her  daughter,  the  Comtesse  De  VAge^ 
^  mor^lee  ^^^  ^®'  ^®'  ^^^  ^®^  separate  use,  with  remainder  to  her 
isentiUedtono  children.     The  Comtesse  De  VAge  died  in  January, 

more  than  six 

rears'  arrear  of  1826,  leaving  her  husband  (who  obtained  letters  of  ad- 

**"**'*     '*'  ministration  to  her  estate)  and  two  daughters,  namely, 

the  PliuntifF,  the  Vicomtesse  Du  Vigier  (who  attuned 

twenty-one  years  of  age  in  April,  1826),  and  Mflria 
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Sophia  De  UAge*  Maria  Sophia  De  VAge  died  in 
October^  1826,  haying  bequeathed  her  interest  in  the 
mortgage-money  to  Sophia  Foucatdt  De  VAge  and 
Emilia  De  VAge,  and  appointed  her  father,  the  Comte 
De  VAge,  her  executor.  The  Comte  De  VAge  died  in 
July,  1831,  and  the  PLiintiff  •/.  S.  Gregory,  as  the 
attorney  of  the  Vioomtesse  Du  Vigier,  procured  letters 
of  administration  de  bonis  non  of  the  effects  of  Maria 
Sophia  De  VAge. 


1843. 


Siaiemmt. 


The  equity  of  redemption  of  the  mortgaged  estate 
became  vested  by  devise  in  the  Defendants  JE.  H.  Lee 
and  H.  T.  Lee,  subject  to  certain  annuities.  In  July, 
1825,  the  interest  being  in  arrear,  the  then  owner  of 
the  estate  paid  to  the  Comtesse  De  VAge  the  sum  of 
%00l  on  account  of  such  interest. 


The  bill  was  filed  the  21st  of  October,  1837,  by  the 
Vioomtesse  Du  Vigier  and  her  husband,  and  the  admi- 
nistrator de  bonis  non  of  the  deceased  sister,  Maria 
Sophia  De  VAge,  against  E.  H.  Lee  and  H.  T.  Lee,  the 
devisees, — and  the  annuitants,  under  the  will  of  if.  Lee, — 
the  heir-at-law  of  Bengough,  in  whom  the  legal  estate  in 
the  mortgaged  premises  was  vested, — the  executor  of 
Tichell,  the  surviving  trustee  of  the  mortgage-money, — 
and  the  legatees  of  Maria  Sophia  De  VAge  (who  were  out 
of  the  jurisdiction).  The  bill  alleged  that  in  July, 
1826,  a  further  arrear  of  interest,  amounting  to 
42721  68.  ScL,  was  due  upon  the  mortgage,  making, 
together  with  the  principal,  the  sum  of  1,527/.  6^.  StL, 
and  that  a  negotiation  then  took  place,  and  indentures 
were  prepared  and  executed  by  some  of  the  parties  for 
reconveying  the  estate  upon  payment  of  that  sum,  but  the 
arrangement  was  not  completed.  The  bill  alleged  that 
the  whole  of  the  said  sum  of  1,527/.  6s.  Sd.  and  the  in- 
terest thereof,  or  of  the  said  1,10021,  and  the  interest 
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due  in  July,  1826,  and  which  had  since  accrued  due 
still  remained  unpaid,  and  that  the  mortgaged  premises 
ought  not  to  be  redeemed  except  upon  payment  thereof. 

The  bill  prayed  that  the  said  sum  of  1,527L  6s.  %d. 
and  the  interest  thereof,  or  such  other  principal  sum 
and  interest  as  to  the  Court  should  seem  fit,  might  be 
declared  to  constitute  a  chaige  upon  the  mortgaged  pre- 
mises, and  that  an  account  might  be  taken  of  what  was 
due  and  owing  to  the  PlidntiiFs  upon  the  security  of  the 
mortgage  and  bond,  and  that  the  Defendants  E.  H.  Lee 
and  H.  T.  Lee^  or  the  other  Defendants,  the  annuitants, 
or  one  of  them,  might  be  decreed  to  pay  to  the  Plaintiffs 
what  should  appear  to  be  due  on  the  taking  of  such 
account,  and  the  costs  of  the  suit ;  and  that  in  default  of 
such  payment,  E.  H.  Lee  and  H.  T,  Lee  (and  the  an- 
nuitants) and  all  persons  claiming  by,  from,  through  or 
under  them  or  any  of  them,  might  be  barred  and  fore- 
closed of  all  right  and  equity  of  redemption  of  and  in 
the  mortgaged  premises,  and  might  deliver  up  all  deeds 
and  evidences  relating  to  the  same. 

There  was  no  evidence  in  the  cause  of  any  payment 
of  interest  on  the  mortgage  after  the  month  of  August, 
1825 ;  but  some  letters  were  proved  for  the  purpose  of 
shewing  a  subsequent  acknowledgment  of  the  debt  and 
interest  by  the  mortgagors  or  their  agents. 


Argument.         Mr.  Bazdlgette  and  Mr.  RomiUyy  for  the  Plaintiffs. 

The  mortgagee  is  entitled  to  foreclose,  tmless  he 
be  paid  the  principal  of  his  mortgage  and  the  whole  in- 
terest which  is  due  to  him  thereon,  not  exceeding  twenty 
years  back ;  for  his  debt  and  interest  are  secured  by  the 
bond  and  covenant  of  the  mortgagor,  and  the  right  to 
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recover  specialty  debts  for  that  period  is  expressly  saved 
by  the  statute  3  &  4  Will.  4,  c.  42,  s.  3  (a).  The  form 
of  this  mortgage,  moreover,  makes  it  only  a  collateral 
security  for  the  debt,  which  is  purely  a  debt  on  bond, 
and  is  not  therefore  a  charge  on  land  within  the  meaning 
of  the  statute  3  &4  Will.  4,  c.  27,  s.  42  (6).  Nor  can 
it  be  accurately  said  (as  in  Dearman  v.  Wyche  (c) )  that 
a  foreclosure  suit  is  a  suit  to  recover  money.    Whatever 
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(a)  Sect  3  enacts,  *^  that  all 
actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions 
of  covenant  or  debt  upon  any 
bond  or  other  specialty,  and  all 
actions  of  debt,  or  scire  facias 
upon  any  recognizance,  and  also 
all  actions  of  debt  upon  any 
award  where  the  submission  is 
not  by  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold  es- 
tates, or  for  an  escape,  or  for 
money  levied  on  any  fieri  fadas, 
and  all  actions  for  penalties,  da- 
mages, or  sums  of  money  given 
to  the  party  grieved,  by  any  sta- 
tute now  or  hereafter  to  be  in 
force,  that  shall  be  sued  or 
brought  at  any  time  after  the 
end  of  the  present  session  of 
Parliament,  shall  be  commenced 
and  sued  irithin  the  time  and 
limitation  hereinafter  expressed, 
and  not  after ;  that  is  to  say,  the 
said  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  or 
covenant,  or  debt  upon  any  bond 
or  other  specialty,  actions  of  debt 
or  scire  facias  upon  recognizance, 
within  ten  years  after  the  end  of 
this  present  session,  or  within 
twenty  years  after  the  cause  of 
such  actions  or  suits,  but  not 
after ;  the  said  actions  by  the 
party  grieved,  one  year  after  the 


end  of  this  present  session,  or 
within  two  years  after  the  cause 
of  such  actions  or  suits,  but  not 
after  ;  and  the  said  other  actions 
within  three  years  after  the  end 
of  this  present  session,  or  within 
six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after; 
provided  that  nothing  herein  con- 
tained shall  extend  to  any  action 
given  by  any  statute,  where  the 
time  for  bringing  such  action  is 
or  shall  be  by  any  statute  spe- 
cially limited." 

{h)  Section  42  enacts,  *^  that, 
after  the  3l8t  of  December,  1833, 
no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of 
any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or 
interest,  shall  be  recovered  by 
any  distress,  action,  or  suit,  but 
within  six  years  next  after  the 
same  respectively  shall  have  be- 
come due,  or  next  after  an  ac- 
knowledgment of  the  same  in 
writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or 
his  agent." 

(c)  9  Sim.  575. 
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might  be  die  case  where  there  is  no  bond  or  coyensnt 
to  secure  the  money,  yet  where,  as  in  the  present  case, 
those  spedalties  exists  the  Conrt,  to  prerent  drcnity  of 
action,  will  give  effect  to  them  in  the  same  proceeding 
in  whidi  it  deals  with  the  mortgage, — ^no  intenrening  in- 
terests of  other  parties  S4>peariiig  to  interfere  with  such 
remedies  of  the  mortgagee. 


Mr.  Tinney  and  Mr.  BaUy^  for  the  Defendants  en- 
titled to  the  equity  of  redemption,  argued,  first,  that  a 
representatiye  of  the  Comtesse  De  VAge^  the  late 
tenant  for  life  of  the  mortgage-money,  was  a  neoessaiy 
party  in  respect  of  the  interest,  if  any,  accruing  in  her 
lifetime.  Secondly,  that  all  remedy  in  this  or  any  other 
form  of  proceeding  directly  against  land  in  respect  of 
more  than  six  years'  arrears  of  interest,  was  expressly 
excluded  by  the  terms  of  the  statute  3  &  4  Will.  4, 
c.  27,  s.  42.  And  lastly,  that  in  the  event  of  the  right 
of  the  PliuntifiB  being  limited  to  ^  years,  the  costs  of 
the  suit  were  unnecessarily  incurred,  as  the  Defendants 
had  in  effect  offered  to  pay  such  interest  without  suit 

The  following  cases  were  also  cited  on  the  construc- 
tion of  the  statutes,  in  their  bearing  on  the  question  of 
interest:  Doe  d.  Jcmes  v.  WWicarm  (a);  Paget  v.  FoUy  (&) ; 
Lord  St.  John  v.  Boughton  (e) ;  Hodges  v.  Croydon 
Canal  Company  {d) ;  Mellish  y.  Brooks  {e) ;  Strachan  v. 
TTiomas(g);  Holland  v.  Clark  (h).  On  the  point  of 
tacking  the  debt  by  specialty  to  the  mortgage:  Adams 
V.  ClaxUm  (t) ;  Ex  parte  Knott  (A),  and  the  cases  there 
mentioned.     Several  cases  were  also  cited  with  reference 


(a)  5  Ad.  &  £1.  291. 

(b)  2  Bing.  N.  C.  679. 

(c)  9  Sim.  219. 
{d)  3  Bear.  86. 
{e)  Id.  22. 


{g)  12  Ad.  &  £1.  556. 
(A)  1  y.  &  C.  C.  C.  151. 
(f)  6  Ves.  226. 
(*)  11  Ves.  609. 
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to  the  effect  of  the  letters^  in  taking  the  case  out  of  the        1843. 
operation  of  the  statutes  of  limitation;  but  the  judg- 
ment did  not  proceed  on  this  point 


Aryummi' 


Vice-chancellor  : — 

The  questions  which  have  been  argued  before  me  are^  Judgment. 
first,  whether  the  suit  is  defective  in  not  having  be- 
fore the  Court  a  representative  of  the  Comtesse  De 
L'Affe,  who  was  entitled  to  such  of  the  arrears  of  interest 
as  accrued  in  her  lifetime ;  secondly,  how  far  back  the 
account  of  interest  on  the  mortgage-money  is  to  be 
carried;  and  thirdly,  whether  any  special  direction 
should  be  given  with  regard  to  the  costs  of  the  suit  It 
is  not  necessary  that  I  should  give  any  opinion  on  the 
first  question  beyond  this, — that  the  Court  may,  if 
otherwise  proper,  decree  a  foreclosure  in  the  present 
state  of  the  record.  If  the  representative  of  the  Com- 
tesse De  VAge  is  a  necessary  party  to  the  reconveyance 
of  the  estate,  or  the  discharge  of  the  mortgagees,  the 
Plaintiffs  will  be  unable  to  make  any  decree  effectual, 
which  they  may  obtain  without  the  concurrence  of  that 
party.  I  understand,  however,  that  the  Plaintiffs  will  be 
under  no  difficulty  in  this  respect. 

On  the  second  question,  with  respect  to  the  arrears 
of  interest  which  can  be  claimed  by  the  mortgagee,  the 
argument  on  behalf  of  those  who' now  claim  the  interest 
of  the  mortgagor  in  the  equity  of  redemption  was,  that 
under  the  statute  3  &  4  Will.  4,  c  27,  s.  42,  no  more 
than  six  years'  interest  could  be  claimed  by  the  mort- 
gagee. The  mortgagee,  on  the  other  hand,  contended 
that,  consistently  with  that  statute,  or  at  all  events  by 
force  of  the  statute  3  &  4  Will.  4,  c  42,  s.  3,  and  ac- 
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cording  to  the  established  principles  of  equity,  he  is 
entitled  to  cany  back  the  interest  account  under  the 
mortgage,  so  as  to  entitle  him  to  charge  that  security 
with  whatever  interest  he  could  recover  upon  the  bond. 

In  considering  the  statute  3  &  4  WilL  4,  c.  27,  I 
admit  to  the  fullest  extent  my  obligation  to  collect  the 
intent  of  the  le^slature  in  passing  that  act  from  the  act 
itself;  but  having  before  me  what  I  cannot  but  regard 
as  l^islative  declarations  that  that  act,  standing  alon^ 
does  not  with  perfect  accuracy  express  the  object  of  the 
legislature  in  passing  it,  I  am  bound  to  scan  its  pro- 
visions with  the  utmost  care,  if^  in  any  case,  those  pro- 
visions are  in  apparent  conflict  with  the  ordinary  prin- 
ciples upon  which  justice  is  administered.  That  the 
greatest  care  is  necessary  in  construing  the  act,  must^ 
I  think,  be  admitted  by  every  one  who  has  attended 
to  its  history.  By  the  2nd  and  3rd  sections,  as 
interpreted  by  the  Court  of  Queen's  Bench  (a),  it 
was  doubtful  whether  a  mortgagee  who  abstained  from 
entering  upon  a  mortgaged  estate  for  twenty-one 
years  after  it  became  forfeited  would  not  be  barred 
of  his  right  of  entry,  aldiough  the  interest  had  been 
regularly  paid  during  the  whole  of  that  period.  And 
a  new  act  (7  Will.  4  &  1  Vict.  c.  28)  was  passed 
to  remedy  the  mischief  to  which  mortgagees  were  thus 
exposed.  Again,  by  the  42nd  section  of  the  statute 
3  &  4  WilL  4,  c.  27,  no  interest  upon  money  charged 
upon  land  could  be  recovered  in  any  action  or  suit  for 
more  than  six  years,  although  the  pajrment  of  such 
interest  was  secured  by  bond  or  covenant,  or  both.  It 
was  not  that  land  alone  could  not  be  charged,  leaving 
the  personal  remedies  against  the  debtor  open ;  but  that 
the  fact  of  the  land  being  charged  was,  according  to  the 


(a)  Doe  y.  Wmiam$,  5  Ad«&  EL  291. 
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letter  of  the  act,  a  bar  to  the  recovery  of  interest  even 
upon  the  personal  remedies  for  a  longer  period  than  six 
years.  It  never  could  have  been  intended,  that  because 
a  creditor  had  security  upon  land,  as  well  as  by  bond 
or  covenant^  his  personal  remedies  against  his  debtor 
diould  on  that  account  be  impaired:  and  accordingly 
by  the  3  &  4  WilL  4,  c.  42,  passed  at  a  later  period  of 
the  same  session  of  Parliament,  the  right  of  the  creditor 
to  bring  an  action  upon  the  bond  or  covenant  was  ex- 
tended to  or  declared  to  exist  for  twenty  years,  notwith- 
standing the  42nd  section  of  the  3  &  4  WilL  4,  c.  27 : 
Paget  v.  Foley  (a) ;  Strachan  v.  Thomas  (b).  The  act 
which  was  passed  the  later  of  the  two  is  made  to  come 
into  operation  before  that  which  was  passed  earlier  in 
the  same  session  (e).  Again,  by  the  3  &  4  Will.  4, 
c.  27,  no  provision,  or  at  least  no  adequate  provision,  is 
made  for  the  interests  of  persons  under  disabilities,  so 
&r  as  the  interests  of  such  persons  may  be  affected  by 
some  of  the  clauses  of  that  act.  The  interest  of  such 
persons,  if  adequately  protected  at  all,  are  so  by  force 
of  the  4th,  6th  and  7th  sections  of  the  3  &  4  Will.  4, 
c.  42.  And  without  further  pursuing  the  observations 
to  which  the  statute  3  &4  WilL  4,  c.  27,  is  open,  I  may 
observe,  that  the  proviso  in  the  42nd  section  in  favour 
of  mortgagees  does  not  by  any  means  adequately  pro- 
vide for  the  various  cases  for  which,  where  there  are 
several  mortgagees  upon  the  same  estate,  provision  was 
necessary,  and  was  obviously  meant  to  be  made. 


1843. 


Jud(fm€nt» 


I  have  noticed  the  above  peculiarities  in  the  statute 
3  &  4  WilL  4,  c.  27,  in  order  to  justify  the  extreme 
caution  with  which  I  have  felt  bound  to  examine  its 
provifflons  as  they  bear  on  the  case  before  me. 


(a)  2  Bing.  N.  C.  679. 

(b)  12  Ad.  &  £11. 556. 


(c)  See  3  &  4  Will.  4,  c.  42, 
B.44. 


Judgment. 
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1843.  Upon  the  merits  of  the  case.  It  was  faintly  ai^ed  for 

the  Plaintiffsy  that  a  mortgage  was  not  a  charge  upon 
land  within  the  3  &  4  Will.  4,  c.  27,  s.  42.  To  that 
argument  I  certainly  shall  give  no  weight.  The  word 
*'  chaige"  is  laige  enough  to  include  a  mortgage ;  and 
a  proviso  in  the  same  dause,  saving  the  rights  and  in- 
terests of  mortgagees  in  certiun  cases,  is  oondusive,  if 
such  evidence  were  wanting^  to  shew  that  mortgages 
were  intended  to  be  included  under  the  word  ''charge." 
In  fact,  if  the  Plaintiffs'  argument  were  well  founded,  it 
would  exclude  from  the  operation  of  the  act  mortgages 
for  the  discharge  of  which  there  was  no  security  by  bond 
or  covenant,  although  such  mortgages  in  truth  might 
be  charges  upon  the  land  exclusively,  and  nothing 
more. 

It  was  also  argued  for  the  Plaintifis  that  a  foreclosure 
suit  is  not  a  suit  for  the  recovery  of  money  within  the 
meaning  of  the  42nd  section  of  3  &  4  WilL  4,  c.  27, 
for  that  the  object  of  the  suit  was  simply  to  foreclose 
the  equity  of  redemption,  and  that  the  option  of  re- 
deeming the  estate  was  solely  for  the  benefit  of  the 
mortgagor.  This  view  of  a  foreclosure  suit  is  opposed 
to  that  of  the  Vice^ChanceHor  of  England  in  Dearman 
V.  Wyche  (a),  and  unless  the  42nd  section  of  the  act  is 
to  become  a  dead  letter  as  to  mortgages,  I  confess  the 
argument  is  opposed  to  my  own  opinion  alsa  It  is 
perfectly  true,  that  a  bill  to  redeem  a  mortgage  (which 
was  relied  upon  at  the  bar  as  furnishing  an  analogy 
for  the  present  case)  cannot,  in  any  sense  of  the  expres- 
sion, be  treated  as  a  bill  to  recover  money ;  and  as  a 
general  proposition,  I  think  the  relative  rights  of  mort- 
gagor and  mortgagee  are  the  same  in  a  bill  to  redeem 
as  in  a  bill  to  foreclose,  at  least  as  to  the  price  of  re- 

(a)  9  Sim.  570. 
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deeming  the  mortgage.  But  the  fallacy  of  the  Plaintiffs' 
argument  consists  in  assuming  that,  in  a  suit  to  redeem 
the  mortgage,  the  Court  would  necessarily  compel  the 
mortgagor  to  pay  all  the  arrears  of  interest,  without 
reference  to  the  statute  3  &  4  Will  4,  c.  27.  I  do  not 
accede  to  that  proposition.  I  think,  that  in  order  to 
determine  the  price  of  redemption  upon  a  bill  to  redeem 
a  mortgage,  the  Court  ought  to  inquire  what  the  terms 
of  redemption  would  be  in  a  suit  to  recover  the  mort- 
gage-money out  of  or  by  means  of  the  charge  upon  the 
land ;  and  if,  on  the  result  of  that  inquiry,  the  Court  should 
find  that  in  a  suit  for  foreclosure,  or  other  suit  seeking 
to  affect  the  land,  no  more  than  six  years'  interest  would 
be  recoverable  by  the  mortgagee,  I  think  it  would  be 
bound  to  fix  the  same  limit  in  determining  the  price  of 
the  redemption  in  a  suit  to  redeem.  So  far  I  feel  bound 
to  reject,  or  at  least  not  to  found  my  judgment  upon, 
the  arguments  which  have  been  relied  upon  by  the 
Plmntiffs. 


1843. 


Judgment, 


For  the  purpose  of  my  judgment,  therefore,  I  shall 
assume  that  mortgages  are  charges  upon  land  within  the 
meaning  of  the  42nd  section  of  the  statute  3  &  4  WilL  4, 
c  27,  and  that  I  must  treat  this  as  a  suit  to  recover 
money  charged  upon  land  within  the  meaning  of  the 
same  section  of  the  act ;  and  if  the  Plaintiff  had  no  bond 
or  other  specialty  for  securing  the  payment  of  his 
debt, — ^if  he  liad  no  security  for  his  principal  and  in- 
terest other  than  the  charge  upon  the  land,  the  con- 
sideration of  this  case  might  possibly  have  ended  in  a 
declaration  that  the  mortgage  was  redeemable  upon 
payment  of  the  principal  monies  and  six  years'  interest. 
Notwithstanding  the  right  of  entry  which  the  mortgagee 
might  have,  I  do  not  understand  the  Vice-Chancellor 
of  England  in  Dearman  v.  WycJie  to  have  ruled  any- 
thing inconsistent  with  this  opinion.     The  Plamtiffs' 
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right  of  entry  would  remain  to  secure  the  prindpal 
money,  and  such  interest  as  by  law  would  be  recoverable 
against  the  land.  But  if  the  right  to  interest  is  to  be 
confined  to  six  years  by  force  of  the  statute  3  &  4  WilL 
4f  c.  27,  s.  42, 1  apprehend  that  a  court  of  equity  would 
compel  a  reconveyance  of  the  estate  upon  satisfiiction  of 
the  mortgagee's  demand  to  that  extent.  The  expres- 
sions of  the  Vice-chancellor  in  his  judgment  in  Dearman 
V.  Wyche  do  not  point  to  the  amount  of  interest  recover- 
able under  the  mortgage.  In  that  case  the  plea  went 
to  the  whole  bill,  and  he  determined  only,  that  if  the 
mortgagee  could  recover  in  ejectment,  such  a  plea  was 
bad.  This  in  effect  was  affirming  only,  that  as  the 
mortgagee  could  recover  in  ejectment,  the  mortgagor 
could  not  redeem  the  estate  without  paying  something 
for  it 


The  question,  in  this  cpae,  is,  how  far  the  right  to  in- 
terest, which,  if  chaigeable  upon  land  only,  might  not 
extend  beyond  six  years  (notwithstanding  the  legal  estate 
remaining  in  the  mortgagee),  is  enlarged  by  the  cir- 
cumstance that  the  mortgage-money  is  secured  by  spe- 
cialty, which  at  all  events  as  against  the  debtor  person- 
ally, carries  back  the  right  to  interest  for  twenty  years  ? 


By  actual  contract  between  the  parties,  the  interest 
is  recoverable  at  least  for  a  period  of  twenty  years,  as 
well  against  the  land  itself  as  gainst  the  person  of  the 
debtor.  By  the  statute  3  &  4  WilL  4,  c  27,  s.  42,  ac- 
cording to  the  literal  import  of  the  words,  this  right  is 
limited  to  six  years,  as  well  against  the  person  as  against 
the  land.  By  the  statute  3  &  4  Will.  4,  c.  42,  s.  3,  the 
right  to  interest  for  twenty  years  under  the  bond  and 
covenant  is  m  temu  preserved :  and  the  judgment  of  the 
Court  of  Common  Pleas  in  Paget  v.  Foley ^  (a  judgment 
which  I  am  fortunate  in  having  for  a  guide),  decides 
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that  the  two  statutes  are  to  be  reconciled  by  treating  i843. 
the  third  section  of  the  statute,  c  42,  as  an  exception 
(I  will  presently  conader  the  force  of  that  ezpresmon) 
out  of  the  operation  of  c.  27,  s.  42.  To  this  extents 
sabject  only  to  a  proper  explanation  of  the  sense  in 
which  the  3rd  section  of  c.  42  is  to  be  considered  as  an 
exception  from  the  42nd  section  of  chapter  27,  I  think 
no  difference  will  be  found  to  exist  between  my  opinion 
and  diat  of  the  counsel  on  both  sides  at  the  bar. 

Now,  with  respect  to  the  sense  in  which  the  later  act, 
a  42,  8.  3^  is  an  exception  out  of  the  earlier  statute, 
c.  27,  8.  42,  it  was  argued  for  the  mortgagors  that  the 
words  of  the  42nd  section  of  c.  27,  and  the  policy  of 
that  act>  wholly  cleared  and  discharged  the  land  of  all 
liability,  except  for  the  principal  monies  and  six  years^ 
interest,  and  that  c.  42,  s.  3,  had  the  effect  only  of  pre- 
serving the  remedy  of  the  mortgagee  upon  the  bond  and 
covenaiit  against  the  person  of  his  debtor  only.  The 
argument  in  effect  was,  that  I  must  treat  tiie  action 
given  or  saved  by  the  3rd  section  of  c.  42  as  an  excep- 
tion out  of  chapter  27,  s.  42,  in  this  limited  sense 
only, — ^that  the  latter  section  must  be  read  as  prohibit- 
ing actions  or  suits  for  more  than  six  years'  interest,  in 
respect  of  money  duu^ged  upon  land,  except  where  the 
money  was  also  secured  by  bond  or  covenant,  in  which 
case  the  person  of  tiie  debtor  should  renudn  liable  upon 
the  bond  or  covenant,  but  the  land  be  discharged  from 
more  than  ox  years'  interest  The  counsel  for  the 
mortgagees,  on  the  othto  hand,  contended  that,  under 
the  two  acts  referred  to,  the  case  of  a  mortgage  debt 
secured  by  bond  or  covenant  was  an  exception  out  of 
sect  42  of  the  statute  3  &  4  Will.  4,  c  27,  to  all  in- 
tents and  purposes, — that  I  must  read  the  two  acts 
thus:  **  That  no  action  or  suit  shall  be  brought  to  re- 
cover more  tiian  six  years'  interest  in  respect  of  money 

VOL,  n.  z  H.  w. 
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chai^  on  land,"  except  where  the  debt  is  fleomed  by 
bond  or  covenant  aa  well  aa  by  mortgage,  in  which  case 
the  amount  recoTcrable  under  the  bond  or  covenant 
shall  be  recoverable  against  the  land  alsa 

If  I  might  assume  that  neither  of  these  constructions 
is  inconsistent  with  the  words  of  the  statute,  c.  27,  s.  42, 
and  that  I  am  at  liberty  to  adopt  either  construction, 
there  could  not  be  a  balance  in  the  scale  of  probabilities 
as  to  which  of  the  two  constructions  was  intended  by 
the  legislature.  The  policy  of  a  law,  whidi,  in  the 
absence  of  acknowledgment  of  a  debt,  discharges  both 
the  person  and  property  of  the  debtor,  and  limits  the 
demand  of  the  creditor  after  a  certain  period  of  non- 
claim,  is  intelligible  and  sound ;  but  the  language  of  an 
act  of  Parliament  must  be  very  dear  which  could  per^ 
fluade  me  that  the  legislature,  expressly  intending  to 
keep  the  debt  alive  and  to  preserve  the  remedies  agunst 
the  person  of  the  debtor,  intended  that  the  securities  for 
ihe  debt  in  the  hands  of  the  mortgagor  himself  (for  to 
that  length  the  argument  must  go)  should  be  discharged 
firom  the  contract  between  the  parties,  and  be  made 
liable  to  the  debts  circuitously  only  through  the  judg- 
ment upon  the  bond  or  covenant;  and  I  confess  I  am 
not  persuaded  that  there  is  anything  in  the  statute, 
c  27,  s.  42,  necessarily  to  exclude  the  construction  of 
the  act  in  this  respect,  for  which  the  Fliuntiff  contends. 

Again,  let  it  be  supposed  that  the  words  of  the  two 
statutes  strongly  favour  the  Defendant's  construction, — 
in  that  case  the  contract  between  the  parties  will  be 
varied.  The  mortgagee  will  have  a  security  upon  the 
land  for  part  of  his  debt,  and  a  claim  agiunst  his  debtor 
by  specialty  for  the  rest  Now  I  certainly  find  nothing 
in  either  act  to  preclude  a  Court  of  equity  from  apply- 
ing to  such  a  case  the  ordinary  rules  by  which  justice  is 
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ftdministered  in  that  Court  Suppose  then  a  bill  by  a 
mortgagee  against  a  mortgagor  in  his  lifetime  to  enforce 
payment  of  his  whole  debt  by  foreclosure  or  otherwise: 
that  Boch  a  bill  would  lie  I  cannot  doubt;  and  the  or- 
dinary rule  of  equity  is,  that  where  a  plaintiff  is  pro- 
perly drawn  into  equity  to  enforce  part  of  his  demand, 
he  may  assert  his  full  rights  in  that  Court,  although  his 
demand  in  part  be  purely  legal ;  and  the  mortgagor 
contending,  as  he  does,  and  must  contend,  that  the  suit 
(though  to  foreclose)  is  a  suit  to  reooTcr  money,  camiot 
deny  the  light  of  the  mortgageie  under  some  form  of 
decree  to  obtain  satisfaction  of  his  whole  demand.  I 
admit  that  a  mortgagee  cannot  in  general  tack  a  bond 
debt  to  his  mortgage  in  a  suit  against  the  mortgagor 
himself,  although  the  rule  of  the  Court  seems  to  have 
be^i  formerly  otherwise  (a).  But  the  case  of  tacking 
0uiqK)8es  the  bond  and  the  mortgage  debt  to  be  several 
and  not  the  same  debt,  whereas  in  the  case  I  have  sug- 
gested, the  mortgagee  is  suing  for  one  and  the  same 
debt,  in  respect  of  different  parts  of  which  he  holds 
different  securities.  Now  if  the  mortgagor  in  such  a 
suit  should  submit  to  a  foreclosure  in  respect  of  so 
much  of  the  debt  as  the  mortgage  was  admitted  to 
cover,  it  would  be  obviously  more  for  his  benefit  that 
the  bahince  of  interest  should  be  covered  by  the  fore- 
closure also;  and  if  he  should  elect  to  redeem  the  estate, 
the  mortgagee  might,  by  means  of  a  sequestration,  re- 
cover the  balance  of  his  interest  out  of  the  very  estate 
which  the  mortgagor  had  so  redeemed  These  consi- 
deratioiis,  if  well  founded,  cannot  but  favour  the  con- 
clusion that  the  construction  of  the  42nd  section  of 
c.  27  of  the  statute,  for  which  the  Plaintiff  has  con- 
tended, is  the  true  construction  of  the  act. 


1843. 


Judgment. 


(a)  Coote  on  Mortgage!,  p.  479,  2nd  ed. 
z2 
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In  the  suit  before  me,  the  proceeding  is  agunst  the 
parties  claiming  the  real  estate  as  volunteers  mider  the 
mortgagor.  The  observations  which  I  have  made  upon 
the  supposition  that  the  mortgagor  is  living,  and  was 
a  Defendant  in  the  suit,  would  of  course  apply  to  those 
who  claim  as  volunteers  under  lum.  But  without  re- 
sorting to  that  extreme  case,  I  do  not  find  anything  to 
prevent  me  from  applying  to  the  case  before  me  what 
I  oonrider  to  be  the  ordinary  rules  of  equity.  The  ut- 
most extent  to  which  the  argument  of  the  mortgi^r 
can  go  is,  that  part  only  of  the  debt  is  secured  by  the 
mortgage,  the  rest  by  specialty  only ;  that  is,  he  treats 
the  two  debts  as  several.  I  do  not  find  anything  in  the 
case  that  would  deprive  this  mortgagee  of  the  usual 
rights  of  a  mortgagee  to  tack  a  bond  debt  to  his  mort- 
gage in  a  proceeding  against  a  volunteer  clidming  under 
the  mortgagor.  It  is  dear  that  he  might  by  drcuity 
have  reached  the  same  estate,  and  it  is  not  suggested 
that  there  are  other  creditors  or  persons  having  a  lien 
upon  the  estate  whose  interests  might  impede  the  mort- 
gagee, although  those  of  the  mortgagor  do  not 


I  think  it  right  to  notice  another  argument  used  on 
the  part  of  the  mortgagor.  It  was  said  that  if  I  re- 
jected the  mortgagor's  construction  of  the  statutes,  there 
was  nothing  upon  which  the  c  27,  s.  42,  could  operate, 
so  far  as  charges  on  the  land  by  way  of  mortgage  were 
concerned.  This  is  not  quite  an  accurate  representation 
of  the  case:  many  cases  certainly  would  remain  in 
which  the  act  would  operate ;  for  example,  on  mortgages 
without  bond  or  covenant,  instances  of  which  occurred 
in  the  cases  dted  'during  the  argument.  Equitable 
mortgages  of  every  description  would  remain  within  its 
operation.  The  law  which  before  the  statute,  c.  27, 
enabled  a  creditor  to  enforce  a  lien  where  his  debt  as 
against  the  person  is  barred  by  the  Statute  of  Limita- 
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tions  would  be  materially  altered,  and  cases  might  pos- 
sibly be  put  in  which  bankruptcy  or  insolvency  might 
have  discharged  the  person  of  the  debtor,  and  left  only 
the  land  for  the  creditor  to  resort  to,  and  which  might 
possibly  be  affected  by  the  statute  I  am  now  consider- 
ing. This  case,  therefore,  is  not  one  of  those  in  which 
the  Court,  in  order  to  give  some  effect  to  the  statute, 
and  in  order  to  carry  out  its  view,  is  compelled  to  do 
that  which  in  other  respects  it  would  conakler  to  be 
contrary  to  the  intention  of  the  legislature.  Upon  the 
whole,  I  think  the  mortgagee  is  entitled  to  recover  the 
principal  and  interest  which  he  claims. 
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Judgment* 


The  decree  will  be  in  the  ordinary  form  in  a  suit  for 
foreclosure,  and  tlus  direction  will  also  dispose  of  the 
third  question, — that  of  the  costs  of  the  suit. 
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JONES  V.  HOWELLS. 
2Zrdand  ^ih  JONES  t;.  GODS  ALL- 

March.         \%r 
Hie  Defendants    W  •  MORGAN,  by  his  Will  and  oodidl»  both  dated 

wiihddtoti  the  10th  of  July,  1817,  bequeathed  the  residue  of  his 
necessary  par.    personal  estate  to  his  wife  Sarah,  and  JbAn  HoweUs,  his 

ties  to  a  sapple-  *^  , 

mental  bill  executrix  and  executor,  upon  trust  (subject  to  the  pay* 

DdRmdimtr'  meut  of  his  debts  and  certain  l^^es  within  six  months 

te^  rf^rodi  ^^^  ^  decease)  to  pay  to  or  permit  the  said  Sarah  to 

original  Defend-  receive  the  annual  proceeds  thereof  for  her  life,  and 

ants  as  well  as  , 

those  of  thenew  after  her  decease  to  pay  the  remainder  as  she  should  by 
quiS  thatThe  ^^^r  will  give  or  bequeath  the  same.  The  will  and  codi- 
B^d  bTif*"'  dl  were  proved  by  Sarah  Marffan  and  John  Howetts  on 
party  to  the       the  2l8t  of  August,  1818,  in  the  Diocesan  Court  of 

'"nVbyone     Hereford. 
of  two  next  of 

from  the  execn-       Sarah  Morgan,  by  her  will  and  several  codicils,  the 

tor'fbnds  as  to  ^^  ^^  which  was  dated  the  3rd  of  April,  1820,  disposed 

iak**d\ba"he  ^^^^^  personal  estate,  and  thereby  bequeathed  legacies 

didT intestate,  to  the  amount  of  4,500/.  and  upwards,  and  appointed 

that  case,  they  JameM  HoweUs,  the  said  John  HoweUs,  and  another,  her 

wilSSd?"'!?^^  executors.    Sarah  Morgan  died  in  May,  1820.     James 

Defend^ts,  by  HoweUs  and  John  Hoioetts  proved  the  will  of  Sarah 

their  answer,  ,     ,     .   .  -.     , 

said,  that  there  Morgan,  and  administered  the  most  part  of  the  estate 
pers^%  next  which  came  to  their  hands  as  her  executors,  but  which 
thc^'aise^at  ^^^^7  consisted  of  that  which  formed  the  residuary 
issue,  the  Plain-  estate  of  W.  Morgan. 

tiff  filed  a  sup.  ^ 

plemental  biU 

against  theother      The  bill  was  filed  ou  the  3rd  of  September,  1839,  by 

next  of  kin  *^  '  ^ 

alone: — HMt 

that  the  Defendants,  the  executors,  ought  to  hare  an  opportunity  of  stating  upon  the 
pleadings  any  case  they  might  have  as  against  the  other  next  of  kin,  and  that  therefore  the 
executors  ought  to  be  parties  to  the  supplemental  bill. 

Semble,  a  party  suing  as  executor  or  administrator  cannot  sustain  proceedings  to  reooTer 
a  larger  sum  than  that  upon  which  the  probate-duty  is  calculated. 

Sembh,  the  question  whether  a  prerogative  or  a  diocesan  probate  is  necessary,  depends« 
not  upon  the  place  in  which  the  estete  of  the  testator  comes  to  be  administered,  but  on 
the  local  situation  of  the  property  at  the  time  of  hit  death. 


BilL 


CASES  IN  CHANCERY.  343 

Sarah  Janes  and  her  husband,  as  representatives  of  i843. 
Sarah  Ktunersley,  charging  that  the  power  of  appoint" 
ment  of  the  residuary  estate  of  fV.  Marfan,  given  by 
his  will  to  Sarah  Morgan  his  wife,  was  not  exerdsed 
by  her  will,  and  claiming  the  distribution  of  the  same 
as  upon  intestacy.  The  Defendants  were  Jctmes  HoweUs, 
the  surviving  executor  of  Sarah  Morgany  Catharme 
HaweUiy  who  was  the  personal  representative  of  John 
Hinoetts,  and  George  Jones,  as  the  personal  representa- 
tive of  W.  Morgan. 

The  bill  alleged  that  Sarah  Kbmersleg,  who  died  in 
September,  1822,  was  the  sole  next  of  kin  of  W.  Mor^ 
gan  at  the  time  of  his  death,  and  that  fF»  Kinnerskg 
**  duly  proved  the  will  of  Sarah  Kinnersleg  in  the 
Begistry  of  the  Diocese  of  Hereford,  being  the  proper 
Eccleedastical  Court''  That  fV.  Kinnersley  died  the 
16th  of  April,  1839,  intestate,  and  letters  of  adminis- 
tration de  bonis  non  of  the  estate  of  Sarah  Kinnersley 
had  been  granted  to  the  Plaintiff  Sarah  Jones  out  of  the 
Consistory  Court  of  the  Bishop  of  Hereford. 

The  bill  also  alleged  that  John  HoweUs  and  James 
Howells  proved  the  will  and  possessed  the  personal  estate 
of  Sarah  Morgan,  and  also  the  personal  estate  of  fF, 
Morgan  which  was  in  her  hands,  to  a  large  amount; 
that  John  HoweUs  died  intestate  and  that  letters  of 
administration  of  his  estate  were  duly  granted  to  the 
Defendant  Catherine  Howells;  and  that  letters  of  admi- 
nistration de  bonis  non.  of  the  estate  of  fV.  Morgan, 
with  his  will  annexed,  were  granted  out  of  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury  to  the 
Defendant  George  Jones. 

The  bill  prayed  that  an  account  might  be  taken  of 
the  personal  estate  of  the  testator  fV.  Morgan,  and  the 


Jif  cm 


TW  ba  «»  £kd  n  1^ : 


1    T-MJ^rr  f^ 


tke  local 


1 1^^  r^'o 


BilL 


CASES  IN  CHANCERY.  343 

Sarah  Janes  and  her  husband,  as  representatives  of  i843< 
Sarah  Kinnersley,  chaiging  that  the  power  of  appoint" 
ment  of  the  residuary  estate  of  fV.  Morgan^  given  by 
his  will  to  Sarah  Morgan  his  wife,  was  not  exerdsed 
by  her  will^  and  claiming  the  distribution  of  the  same 
as  upon  intestacy.  The  Defendants  were  James  HoweUs, 
the  surviving  executor  of  Sarah  Morgan,  Caiherme 
HoweUsy  who  was  the  personal  representative  of  John 
Hotoetts,  and  George  Jones,  as  the  personal  representa- 
tive of  W.  Morgan, 

The  biU  alleged  that  Sarah  Kinnersleg,  who  died  in 
September,  1822,  was  the  sole  next  of  kin  of  fV*  Mor^ 
gan  at  the  time  of  his  death,  and  that  fF.  Kinnerskg 
**  duly  proved  the  will  of  Sarah  Kinnersleg  in  the 
Begistry  of  the  Diocese  of  Hereford,  being  the  proper 
Ecdeedastical  Court"  That  W.  Kinnersky  died  the 
16th  of  April,  1839,  intestate,  and  letters  of  adminis- 
tration de  bonis  non  of  the  estate  of  Sarah  Kinnersleg 
had  been  granted  to  the  Plaintiff  Sarah  Jones  out  of  the 
Consistory  Court  of  the  Bishop  of  Hereford. 

The  bill  also  alleged  that  John  Howetts  and  Jeunes 
Howells  proved  the  will  and  possessed  the  personal  estate 
of  Sarah  Morgan,  and  also  the  personal  estate  of  fF, 
Morgan  which  was  in  her  hands,  to  a  large  amount: 
that  John  Howells  died  intestate,  and  that  letters  of 
administration  of  his  estate  were  duly  granted  to  the 
Defendant  Caiherme  Howells;  and  that  letters  of  admi- 
nistration de  bonis  non.  of  tiie  estate  of  W.  Morgan, 
with  his  will  annexed,  were  granted  out  of  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury  to  the 
Defendant  George  Jones. 

The  bill  prayed  that  an  account  might  be  taken  of 
the  personal  estate  of  the  testator  W*  Morgan,  and  the 
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residue  thereof  asoertamed,  and  that  the  Defendant 
JameB  Howelb  might  be  declared  personally  liable  to 
make  good  the  whole  of  Plaintiff's  moiety  of  the  said 
residue  with  interest  thereon  from  the  time  of  the  death 
of  Sarah  Morgauy  and  the  costs  of  suit ;  and  that  the 
Defendant  Catherine  Hawelh  might  also  be  declared 
personally  liable  to  make  good  the  Plaintiff's  said 
moiety,  interest  and  costs,  to  the  extent  of  the  said 
W.  MorgaiCi  estate  misapplied  by  her  and  the  Defend- 
ant James  Howelb  since  the  death  of  John  HoweUs,  and 
that  out  of  the  assets  of  John  Howelk  she  might  be 
declared  liable  to  make  good  the  Plaintiff's  moiety,  in- 
terest and  costs  to  the  extent  of  W.  MorgarCe  estate  so 
misapplied  by  John  Howelb  and  James  Howells;  and 
that,  if  necessary,  the  usual  accounts  of  the  estates  of 
Sarah  Morgan  and  John  Howelb,  deceased,  might  be 
taken. 

Antwer.  The  Defendants  James  Howelb  and  Catherine  Howelb 

by  their  answers  said  that  Sarah  Morgan  had  always 
treated  the  residuary  estate  of  fF.  Morgan  as  her  own 
absolute  property;  that  it  was  her  intention  by  her 
will  to  dispose  of  it,  and  that  it  was  so  mtuated  that 
effect  could  not  be  given  to  her  will,  imless  it  was  in- 
cluded They  said  that  her  executors  had  acted  on  the 
belief  that  the  property  formerly  belonging  to  fF.  Mor- 
gan had  passed  by  the  will  of  Sarah,  and  had  paid  and 
distributed  the  same  accordingly.  They  said  that  one 
JaTie  Morgan  was  of  kin  to  Wi  Morgan  in  equal  de- 
gree with  Sarah  Kinnersley,  under  whom  the  Plaintiff 
Jones  daimed. 

Report.  In  June,  1840,  a  preliminary  reference  was  directed 

to  inquire  who  were  the  next  of  kin  of  W,  Morgan 
living  at  his  death,  and  if  any  had  since  died  who  were 
their  personal  representatives.    The  Master,  in  January, 


JUpari, 
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1843,  reported  that  SareJi  Kinnersley  and  Jane  Morgan  1843. 
were  such  only  next  of  kin,  and  that  both  of  them  were 
dead;  and  he  found  that  the  Plaintiff  &raA  Jtmes  was 
the  personal  representative  of  Sarah  Kinnersley^  and 
that  W.  Godtall  was  the  personal  representative  of 
Jane  Morgan.  The  subpoena  to  rejoin  was  served  in 
November,  1842,  and  the  cause  was  at  issue  before  the 
report  was  made. 

After  the  report  was  made,  the  Plaintiffs  filed  their     suppiemeni. 
supplemental  bill  against  fV.  GodsaU  alone,  for  the  pur- 
pose of  making  him  a  party  to  the  suit,  as  the  personal 
representative  of  Jane  Morgan. 


At  the  hearing,  Mr.  JRoupett,  for  the  Plaintiff. 

Mr.  Tinney  and  Mr.  Hallett,  for  the  Defendant,  the 
representative  of  Sarah  Morgan,  took  three  prelimi- 
nary objections :  first,  that  the  estate  of  Sarah  Kinners- 
ley was  not  sufficiently  represented  by  virtue  of  the 
letters  of  administration  granted  to  the  Plaintiff  out  of 
the  Diocesan  Court,  and  that  the  letters  of  the  Prero- 
gative Court  were  necessary :  Jemegan  v.  Baxter  (a) ; 
Twyford  v.  Trail {b)\  Beadles  v.  Burch{c),  The 
diocesan  administration  may  be  altogether  \oid(d). 
Secondly,  that  it  appeared  by  the  letters  of  administra- 
tion {e)  granted  to  the  Defendant  George  Jones  of  the 


(a)  6  Sim.  568. 
(6)  7  Sim.  92. 
(e)  10  Sim.  332. 

(d)  1  Williams  on  Ezecuton, 
237,  drd  ed. 

(e)  This  appeared  on  the  pro- 
duction of  the  letters  of  adminis- 
tration in  Court,  which  recited 
the  intended  suit,  and  limited  the 
administration  to    the    purposes 


thereof,  and  to  attend,  supply, 
substantiate,  and  confirm  the  pro- 
ceedings already  had,  or  that 
should  or  might  thereafter  be  had 
in  the  said  cause,  or  in  any  other 
cause  or  suit  which  might  be 
commenced  in  the  said  court,  or 
in  any  other  court,  between  the 
said  parties,  touching  or  concern- 
ing the  matters  at  issue  in  the 


Argumeni. 
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1843.  ^  estate  and  effects  of  W.  Morgan  left  unadminittend, 
that  they  were  limited  to  the  purposes  of  the  suit,  and 
bore  a  stamp  applicable  to  an  estate  sw<»ii  under  the 
yalue  of  50 JL^  whereas  the  object  (if  any)  for  which  the 
representative  was  necessary  was  the  distribation  of  an 
estate  on  an  alleged  intestacy,  of  the  value  of  16,00(ML 
or  upwards,  which  could  not  be  eflfected  without  gene- 
ral letters  of  administration,  bearing  a  stamp  aj^licabfe 
to  that  sum:  Claugh  v.  Dixcn  (a) ;  Moora  v.  ChoatiP) ; 
Killock  V.  Greff  (c).  And  thirdly,  the  suit  was  defective, 
owing  to  fF.  Godson,  the  representative  of  Jane  Morgan, 
not  being  a  party  to  the  same  suit  with  the  Defendants 
Jamu  Hoioetts  and  Catherine  HoweUs.  The  defect  was 
not  cured  by  making  GoJsall  the  sole  Defendant  to  a 
supplemental  bill:  Dyson  v.  Morris  (iQ. 

Mr.  Kenyan  Parker,  Mr.  Hall,  and  Mr.  Jol^ffe,  for 
the  other  Defendants  to  the  original  bilL 

Mr.  Anderdon,  for  Godsall,  the  Defendant  in  the 
supplemental  bill,  offered  to  submit  to  any  inquiry 
which  the  Court  might  direct,  as  between  him  and  his 
co-Defendants,  in  the  same  manner  as  if  those  Defend- 
ants had  by  their  answer  made  a  case  for  inquiry. 

Mr.  Boupett,  and  Mr.  G.  L.  Russell,  for  the  PlaintifK. 
The  diocesan  administration  is  sufficient  for  the  pre- 

laid  came  or  luit,  and  until  a  (o)  10  Sim.  564. 

final  decree  should  be  had  or  {b)  8  Sim.  508. 

made  therein,  and  the  said  decree  (c)  Before  Lord  Brougham, 

carried  into  operation,  and  the  2nd  Aug.  1831.    Not  reported, 

execution  thereof  AiUy  completed,  See  Huni  v.  SUvem,  S  Taunt 

but  no  further  or  otherwise.  See  113 ;  Bogert  v.  Jamet,  7  Taunt 

8  Sim.  509;  and  see  also  Brant  147 ;  and  see  Thgnne  v.  Protke^ 

V.  King,  1  Williams  on  Execu-  roe,  2  M.  &  S.  553. 

tors,  489.  {d)  1  Hare,  413. 
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aent  purpoee* — ^tfaat  of  having  the  acoounte  taken.    It        i843. 
may  not  be  sufficient  where  money  is  to  be  paid  out  of 
Court,  or  perhaps  when  the  Courtis  called  upon  to  make 
a  final  decree  for  the  distribution  of  the  fimd;  but  it 
certainly  shews  a  sufficient  title  for  a  preliminary  de- 
cree to  ascertain  whether  anything  is  due:  Metcalfe  v. 
Metcalfe  (a).     The  case  of  Vaunff  v.  Ehoarthy  {b)  does 
not  express  the  ultimate  opinion  of  Sir  John  Leach  on 
the  point      He  afterwards  decided  differently  (c) :  1 
WHUam  m  Executors,  p.  229,  3rd  ed     The  limited 
administrator  also  represents  W*  MorgatCs  estate,  for  all 
the  purposes  of  this  suit.     The  object  certainly  is  to 
recover  for  that  estate  a  much  larger  sum  than  £50, 
but  it  is  possible  that  the  amount  of  the  present  claim 
may  never  be  recovered.    If  the  Plaintiffs  should  suc- 
ceed in  getting  in  the  estate  of  W.  Morgan,  it  is  plain 
that  estate  cannot  be  distributed  without  a  general  ad- 
ministration, and  the  payment  of  the  proper  stamp 
duties;  but  it  is  not  open  to  a  debtor,  who  denies  that 
he  is  under  any  liabilities  to  the  estate,  to  protect  him- 
self by  innsting  tiiat  those  liabilities  shall  not  be  inquired 
into^  imless  the  same  administration  is  taken  out,  and 
the  same  stamp  duties  paid,  as  if  the  claim  against  him 
were  not  only  fully  established  but  the  debt  realized. 
The  suj;^emental  bill  against  Godeall  alone  makes  him 
a  proper  party  to  tiie  suit  as  against  all  the  others ;  foff 
there  is  no  new  equity  arising  out  of  the  circumstance 
of  a  share  of  the  residue  being  due  to  him  instead  of  the 
Plaintiffs.    The  question  is  the  same*    The  representa- 
tives of  Sarah,  moreover,  were  aware  of  the  titie  of 
Jane  Morgan,  and  stated  it  upon  their  answer,  when 
they  had  an  opportunity  of  raising  any  case  applicable 
to  their  defence  as  to  that  share  of  the  residue.    And 

(fl)  1  Keen,  74.  n.  (c).    See  Pearee  v.  Pearee,  1 

(Jb)  1  Myl.  &  K.  215.  Keen,  76,  n.  (t). 

(e)  1  Dan.  Chan.  Pr.  p.  418, 
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for  their  complete  protection  in  this  respect,  if  any  more 
were  needed,  all  the  other  parties  are  willing  now  to 
give  them,  for  the  purpose  of  inquiry,  the  benefit  of 
any  case  which  they  could  have  suggested  upon  their 
answer :  Greenwood  v.  Atkinson  (a). 


Judgment.       ViCE-ChaNCELLOR  : — 

The  principal  question  in  this  suit, — whether  W. 
Morgan  died  intestate,— depends  upon  the  question, 
whether  the  will  or  codicil  of  Sarah  Morgan  was  a  valid 
execution  of  a  power  given  her  by  M^.  Morgan  to  dis- 
pose of  all  his  property,  of  which  he  made  her  tenant 
for  life.  The  intestacy  (if  it  existed)  arose  on  the  death 
of  Sarah  Morgan,  in  May,  1820.  It  appears,  by  the 
Master's  report,  that  not  only  Sarah  Kinnersley,  who  is 
represented  by  the  Plaintiffs,  but  also  one  Jane  Morgan, 
deceased,  were  next  of  kin  of  the  testator,  W.  Morgan; 
and,  therefore,  that  the  Plaintiffs  had  inaccurately 
chdmed  as  representing  sole  next  of  kin  of  fV.  Morgan, 
and  that  the  representatives  of  Jane  Morgan  ought  re- 
gpilarly  to  have  been  parties  to  the  ori^nal  stut.  The 
supplemental  bill  against  GodsaU  was  not  filed  until 
1843,  after  the  original  cause  was  at  issue;  and  there 
was,  therefore,  no  representative  of  Jane  Morgan  a 
party  to  any  proceedings  for  the  recovery  of  the  estate  of 
the  alleged  intestate  until  upwards  of  twenty  years 
after  the  title,  if  any,  of  Jane  Morgan,  or  her  represen- 
tatives, accrued. 

The  Defendants,  who  represent  Sarah  Morgan,  say, 
(but  of  this  I  have  no  evidence),  that,  in  the  belief  that 
her  will  was   a  valid  execution  of  the  power  given 


(a)  5  Sim.  419. 
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her  by  the  will  of  W.  Morgan^  his  estate  has  been  dis- 
tributed.  By  their  answer,  they  suggest  some  case 
against  the  claim  of  the  Plaintiff;  but  Janje  Morgan  not 
having,  in  person,  or  by  her  representative,  been  a  party, 
and  her  claim  being  in  fact  excluded  by  the  prayer  of 
the  bill,  no  opportunity  of  making  a  case  against  her  has 
been  afforded  to  the  representatives  of  Sarah  Morgauy — 
not  even  that  case  which  possibly  may  arise  under  the 
Statute  of  Limitations, 


1843. 


Judffmentk 


In  this  state  of  the  record,  several  preliminary  objec- 
tions have  been  taken :  first,  that  the  representatives  of 
Sarah  are  not  parties  to  the  supplemental  bill;  se- 
condly, that  the  Plaintiffs  claim  only  by  virtue  of  a 
diocesan,  and  not  a  prerogative  grant  of  administration ; 
and,  thirdly,  that  the  letters  of  administration,  under 
which  the  estate  of  W.  Morgan  is  represented  by  the 
Defendant  Jones^  are  too  limited  in  their  scope,  and  in- 
sttffidentily  stamped. 


It  is  plain  that  one  effect  of  a  simple  decree  for  an 
account  against  the  Defendants  in  this  suit,  would  be, 
in  some  sense,  and  for  some  purposes,  to  convert  Godsatt 
into  a  Plaintiff,  as  against  the  representatives  of  Sarah 
Morgan,  and  to  enable  her  to  recover  against  such  re- 
presentatives her  distributive  share  of  the  estate  in 
question;  and  unless  an  opportunity  has  been,  or  is 
now,  afforded  to  Sarah  MorgoaCs  representatives  of 
making  a  case  by  way  of  defence  to  any  claim  against 
them  by  tiie  representatives  of  Jane  Morgan,  they 
would,  on  furtiier  directions,  be  without  a  defence 
against  that  claim,  and  would  have  no  opportunity  of 
making  one,  however  just  a  defence  they  might  have. 
The  preliminary  inquiries  gave  them  no  such  oppor- 
tunity; for  the  question  there  was  simply,  whether  the 
parties  indicated,  or  other  persons,  were  next  of  kin  or 
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not  It  is  equally  dear^  that^  if  Jane  Morgan  or  GW- 
sattf  her  repre8entaiiye«  had  been  originally  partiee  in 
the  same  cause  with  the  repreaentatiyes  of  Sarah  Mor^ 
gan — the  latter  might  have  raised  any  case  whioh  the  cir- 
cumstances permitted  for  the  purpose  of  shewing  that,  so 
fiur  as  the  interest  of  one  of  the  next  of  kin  was  concerned, 
they  had  a  good  defence.  This  course  of  defence,  the 
mode  of  proceeding  adopted  has  hitherto  precluded  the 
Defendants  from  taking ;  but  justice  evidently  requires, 
and  it  is  not  disputed,  that,  in  some  form,  they  should 
have  an  opportunity  of  bringing  before  the  Court  any 
case  which  they  may  have  as  against  those  who  chum 
under  Jane  Morgan.  To  obviate  thb  objection  to  the 
present  frame  of  the  suit,  all  parties,  except  the  repre* 
sentatives  of  Barah^  offer,  at  the  hearing,  to  submit  to 
any  inquiries  which  the  Court,  in  its  discretion,  or  at 
the  application  of  the  representatives  of  Sarah,  may 
think  fit  to  direct  with  reference  to  this  part  of  the  case. 
The  latter  Defendants,  however,  say,  that  they  have  come 
to  the  hearing  of  the  cause  unprepared  to  suggest  what 
may  be  necessary  for  this  part  of  their  defence,  and,  in 
hct,  without  notice  of  the  existence  of  the  supplemental 
bill,  or  of  any  proceeding  in  which  the  rights  of  the  re- 
presentative  of  Jane  Morgan  could  be  bound  or  dis* 
cussed*  And  I  cannot  deny  that  this  may  be  the  case ; 
nor  can  it  be  reasonably  denied  that  these  Def^idants 
are  entitled  to  the  opportunity,  which  they  daim,  of  de* 
liberatdy  stating,  upon  the  pleadings,  all  those  matters 
which  may  constitute  their  defence  against  the  chums 
of  each  of  the  next  of  kin.  In  Dyson  v.  Morris(a)f  I 
stated  my  impression  of  the  general  rule  on  the  subject 
of  making  parties  to  the  original  bill  parties  to  a  sup- 
plemental bill  to  be,  that  the  original  defendants  were 
necessary  parties  where  their  interests  required  that  the 


(0)  1  Hare,  420. 
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new  defendants  should  be  brought  before  the  Court  for 
the  poxpose  of  deciding  questions  between  the  original 
and  new  defendants;  and  that  the  original  defendants 
were  not  necessary  parties  to  the  supplemental  bill, 
where  the  new  defendants  were  brought  before  the 
Court  to  contest  some  question  with  the  plaintiff,  in 
which  the  original  defendants  had  no  interest.  To  this 
rule  there  may  be  exceptions,  and  cases  not  caUing  for 
its  application.  In  this  case,  the  admission  of  the 
Flaintiffii,  that  proper  inquiries  must  be  directed  for 
die  protection  of  tiie  representatives  of  Sarahy  if  they 
require  it,  or  (without  such  admission),  my  clear  and 
decided  opnion,  that  the  representatives  of  Sarah  must 
have  an  opportunity  of  brin^g  forward  their  defence, 
goes  a  great  way  to-— and,  in  the  absence  of  authority, 
would— decide  the  course  which  I  ought  to  take  on 
the  present  objection.  The  case  of  Featy  v.  Stephen^ 
mm  (a)  is  also  in  favour  of  the  chum  which  the  repre- 
sentatives of  Sarah  now  make,  that  Oodsall  may  be 
brought  before  the  Court  in  a  suit  to  which  they  are 
parties. 
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In  Dyson  v.  Marrisy  I  avuled  myself  of  the  direct  au- 
thority of  Greenwood  v.  Atkinson  {b),  and  the  tacit  au- 
thority of  the  other  cases,  to  make  that  decree,  which 
appeared  substantially  just,  and  by  which  expense  would 
be  saved.  The  executors  of  Edyar  Taylor,  in  that 
case,  enabled  me,  by  decree,  at  once,  and  without  further 
litigation  or  inquiry,  to  give  the  mortgagor  (the  object- 
ing party)  all  he  asked  against  those  executors,  namely, 
a  conveyance.  The  mortgagor  obtained  by  the  decree,  in 
Dyson  v.  Morris^  at  once,  and  without  litigation,  all  he 
asked :  there  was  nothing  more  to  try ;  and  I  availed 
myself  of  the  autiiority  of  the  cases  referred  to  for  the 


(a)  1  Beav.  42. 


{h)  5  Sim.  419. 
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purpose  of  saving  expense,  when  I  could  at  onoe  give 
the  objecting  party  all  he  could  claim  as  the  ground  of 
his  objection.  The  case  may  be  very  different  where  I 
cannot  at  once  give  the  objecting  party  aU  he  asks: 
where  the  rights  of  the  co-defendants  are  to  be  litigated 
inter  se,  and  I  cannot  immediately  decide  and  secure 
those  rights. 


Where  there  is  or  may  be  (and  here,  I  am  told,  there 
is,  and  I  see  that  there  may  be)  a  case  between  co-De- 
fendants, which  each,  as  against  the  other,  claims  a  right 
to  litigate, — ^whether  to  be  determined  upon  a  cross-bill, 
or  by  inquiries  between  co-Defendants,  is  not  the  ques- 
tion,— the  rule  of  the  Court,  as  I  understand  it,  is,  that 
every  defendant  shall  have  an  opportunity  of  stating 
upon  the  record  the  case  he  relies  upon  against  every 
party  to  the  cause  with  whom  he  may  have  rights 
to  litigate.  I  think  Greenwood  v.  Atkinson  was  not 
meant  to  decide  anything  opposed  to  this  principle ;  and 
the  cases  put  by  the  Vice-chancellor  shew  his  opinion 
to  be,  that,  where  there  is  a  question  to  tiy,  the  par- 
ties must,  quoad  the  form  of  the  record,  be  in  the  same 
position  as  if  the  original  bill  had  been  properly  framed 
in  the  first  instance.  Feary  v.  Stephenson  supports  the 
same  proposition.  In  the  application  of  undisputed 
principles  to  individual  cases,  differences  of  opinion  must 
inevitably  occur ;  and  if  there  be  any  difference  between 
the  opinion  I  now  express,  and  that  to  be  collected 
from  Greenwood  v.  Atkinson^  I  am  satisfied  that  such 
difference  is  not  in  the  principle,  but  in  the  mode  of 
applying  it.  In  this  case  Jane  Morgan^  or  her  repre- 
sentative, ought  regularly  to  have  been  a  party  to  the 
original  record.  There  are  questions  to  settle  between 
her  and  the  Defendants,  who  represent  &zraA'«  estate, — 
these  questions  must  be  settled  in  the  course  of  this 
litigation;  and  those  Defendants  have  had  no  oppor- 
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tunity  of  stating  their  case  upon  the  record  in  the 
coarse  of  the  proceedings,  as  a  foundation  either  for 
a  cross  bill  or  an  inquiry;  and  they  are  placed  in 
that  position  by  an  informality  in  the  original  bill,  for 
which  the  Plaintiff  is  responsible.  I  think  those  ques- 
tions are  not  formal  merely,  but  are  important  in  sub- 
stance,— and  that  justice  requires  that  I  should  allow 
this  objection. 


Judgment, 


It  is  not  necessary  tiiat  I  should  now  express  an 
opinion  upon  the  other  points  which  have  been  dis- 
cussed ;  but  I  may  observe,  as  the  means,  perhaps,  of 
saving  expense  and  delay,  that  the  second  question, 
whether  the  diocesan  letters  of  administration  which 
the  Plaintiff  has  obtained  of  the  estate  of  Sarcth  Kinners' 
ley  are  sufficient,  must,  in  my  opinion,  depend  upon 
the  fact  of  whether  there  were  bona  notabilia  of  SarcJi 
Kinnersley  out  of  the  diocese.  The  circumstance  that 
property  in  which  she  was  interested  now  comes  to  be 
administered  in  this  Court  does  not  affect  the  question: 
Metcalfe  v.  Metcalfe  {a)  \  Beadles  y.  Burch{b).  The 
decision  of  Sir  John  Leach  in  Young  v.  Elworthy{c) 
does  not  impugn  this  distinction.  It  will,  however,  be 
important  that  the  Plaintiffs  should  consider  their  posi- 
tion in  this  respect,  for  the  facts  with  regard  to  the 
bona  notabilia  must  be  ascertained,  and  there  is  autho- 
rity for  holding  a  diocesan  administration  void,  in  cases 
in  which  a  prerogative  administration  is  necessary  : 
it  may  be  too  late  to  supply  the  want  of  the  latter  at 
the  hearing  of  the  cause :  Simons  v.  Milman  {d). 

With  respect  to  the  remaining  point — the  sufficiency 
of  the  limited  administration  granted  to  Jones — I  should 


(a)  1  Keen,  14. 

(b)  10  Sim.  332. 

VOL.  n. 


(c)  1  Myl.  &  K.  215. 
\d)  2  Sim.  2-11. 

A  A  H. 


W. 
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not  now  advert  to  it,  if  it  had  not  been  stated  in  ail- 
ment that  the  practioe  of  the  Vice- Chancellor  of  England 
was  to  allow  a  cause  to  proceed  where  it  appeared  that 
the  stamp  was  paid  in  respect  of  a  smaller  sum  than 
that  which  was  in  question  in  the  cause,  but  to  compel 
the  parties  to  procure  the  larger  stamp  before  pajrment 
of  the  fund  which  might  be  recovered*  I  find  upon 
inquiry  that  this  is  not  the  practice  in  that  branch  of 
the  Court;  and  that  the  rule  laid  down  hj  Lord 
Brougham  in  KiUock  v.  Greg^  requiring  the  party  to 
shew  that  he  represents  the  estate  to  a  sufficient  amount 
to  cover  his  claim,  is  the  rule  of  that  branch  of  the 
Court.  Let  the  same  order  be  made  in  this  case  as  in 
Feary  v.  Stephengon, 


^th  May.  COLEMAN  v.  RACKHAM. 

IhtST^^  Memorandum  of  service  of  a  copy  of  tiie  bill  (a), 
bill,  served       examined  with  the  office  copy.     Ordered  to  be  entered, 

under  the  24th  ,       -.    ,      ^^^^      «  *  ,«., 

Order  of  Under  Order  XXTv,  of  August,  1841. 

August,  1841. 

Mr.  Heath/ieldf  for  the  motion. 


(a)  The  verification  may  be  as  1  Hare,  160)  ;  or  with  the  draft 
above ;  or  by  compariflon  with  the  of  the  bill.  (PenfM  ▼•  Boueh, 
ingroHment :  {Blew  ▼.  Afartiny     ante,  p.  157). 
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HILLERSDON  v.  LOWK  mh.Vjth.and 

TAth  January. 
testator,  John  Hillersdan,  by  his  will,  dated  in  The  teytator 
1806,  after  giving  to  J.  Lowe  and  another  all  his  real  Sa^^^JJ^i 
and  personal  estate  and  effects  (not  otherwise  thereby  ?**J?  ***  *'"^' 
disposed  of),  declared  the  trusts  thereof  as  follows: —      John  for  Ufe, 

and,  after  his 
death,  to  be 

Upon  trust,  during  the  life  of  my  nephew  John  Grove,  3^^^^°** 
to  pay  the  rents  and  annual  interest  thereof  unto  John  to  the  eldest 

.  ^  ,  son  of  John  on 

Grove;  and  after  his  death,  in  case  he  shall  leave  issue  one  his  attaining 
or  more  son  or  sons,  then  to  apply  the  rents  and  annual  with  limitations 
interef^t  thereof  in  the  maintenance  of  such  son  of  John  ®'®'" '"  H^®, 

manner,  if  there 

Grove,  as  for  the  time  being  shall  be  the  eldest  son  or  only  was  no  such 
son  of  John  Grove,  until  such  eldest  son  or  only  son  shall  two  other 
attain  the  age  of  twenty-one  years,  and  when  such  eldest  ^?^*  ^^^ 
son  or  only  son  of  John  Grove  shall  attain  the  ace  of  ♦'^eif  ■?"*  *'*^- 

•^  .  o  T  cesaimy;  and 

twenty-one  years,  then  to  convey,  assign,  transfer,  and  pay  in  case  none  of 
my  said  real  and  personal  estate  unto  such  eldest  son  or  three'nephews, 
only  son ;  but  in  case  John  Grove  shall  leave  no  son  who  ^^  who*houid 
shall  survive  him  and  live  to  attwn  the  age  of  twenty-one  wrtfivethe  mr- 

1  1-1     !•/•/«  ^1  v«   rworofthem, 

years,  then,  dunng  the  ufe  of  my  second  nephew  Joseph  and  attain 

Grove,  to  pay  the  rents  and  annual  interest  of  my  said  ^^tor^STen  ' 

real  and  pergonal  estate  unto  Joseph  Grove;  and  after  the  devised  the  cs- 

death  of  Joseph  Grove,  in  case  Joseph  John  Grote,  the  manner  to  a 

son  of  Joseph  Grove,  shall  happen  to  survive  Joseph  j^a  his  sons. 

Grove,  his  father,  then  to  pay  the  rents  and  annual  in-  ^^^^"hd?^" 

terest  of  my  real  and  personal  estate  unto  Joseph  John  respective 

Held,  that 
the  testator 
in  the  words  of  devise  to  the  fourth  nephew  must  be  construed  to  mean  that  such  limi- 
tation should  take  effect  in  case  none  of  the  first  three  nephews  should  leave  a  son 
turfrimng  hU  parent  and  attaining  twenty-one, — a  different  construction  being  repugnant 
to  specific  directions  as  well  as  to  the  general  scheme  of  the  will,—  creating  cases  of  intes- 


tacy,— and  supposing  a  capricious  and  irrational  intention ; — and  that,  therefore,  a  son  of 
John,  surviving  his  father  and  attaining  twenty-one,  was  entitled  to  an  absolute  con* 
Teyanoe  and  truisfer  of  the  real  and  personal  estate. 

VOL.  II.  B  B  H.  W. 
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Grave,  the  son,  during  his  life;  and  after  the  decease  of 
the  survivor  of  them,  Joseph  Grove,  the  father,  and 
Joseph  John  Grove,  the  son,  in  case  Joseph  John  Grove, 
the  son,  shall  leave  one  or  more  son  or  sons  who  shall 
survive  the  survivor  of  them,  Joseph  Grove  and  Joseph 
John  Grove,  the  son,  then  to  apply  the  rents  and  annual 
interest  thereof  in  the  maintenance  of  such  son  of  Joseph 
John  Grove  the  son,  as  for  the  time  being  shall  be  the 
eldest  son  of,  or  only  son  of  Joseph  John  Grove,  the  son, 
until  such  eldest  son  or  only  son  shall  attain  the  age  of 
twenty-one  years,  and  when  such  eldest  son  or  only  son 
shall  attain  the  age  of  twenty-one  years,  to  convey,  as- 
sign, transfer,  and  pay  my  said  real  and  personal  estate 
unto  such  eldest  son  or  only  son  of  Joseph  John  Grove, 
the  son;  but  in  case  Joseph  John  Grove,  the  son,  shall 
die  in  the  lifetime  of  Joseph  Grove,  the  father,  vnthout 
leaving  issue  male,  who  shall  survive  Joseph  Grove,  the 
father,  and  live  to  attain  the  age  of  twenty-one  years, 
and  Joseph  Grove,  the  father,  shall  die,  leaving  other 
issue  one  or  more  son  or  sons,  then  to  apply  the  rents 
and  annual  interest  of  my  real  and  personal  estate  in  the 
miuntenance  of  such  son  of  Joseph  Grove,  the  father, 
as  for  the  time  being  shall  be  the  eldest  son  or  only 
son  of  Joseph  Grove,  the  father,  until  such  eldest  son 
or  only  son  shall  attain  the  age  of  twenty-one  years, 
and  when  such  eldest  son  or  only  son  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign, 
transfer,  and  pay  my  real  and  personal  estate  unto 
such  eldest  son  or  only  son;  but  in  case  none  of 
them  John  Grove,  Joseph  Grove  the  father,  and  Joseph 
John  Grove  the  son,  shall  happen  to  leave  any  son 
or  sons  who  shall  survive  the  survivor  of  them  John 
Grove,  Joseph  Grove,  and  Joseph  John  Grove,  and  live 
to  attain  the  age  of  twenty-one  years,  then,  during 
the  life  of  my  third  nephew  Henry  Grove,  to  pay  the 
rents  and  annual  interest  of  my  real  and  personal  estate 
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nnto  Henry  Grove;  and  after  the  death  of  Henry  Grave, 
in  case  he  shall  leave  issue  one  or  more  son  or  sons^ 
then  to  apply  the  rents  and  annual  interest  thereof  in 
the  maintenance  of  such  son  of  Henry  Grave,  as  for  the 
time  being  shall  be  the  eldest  son  or  only  son  of  Henry 
Grave,  until  such  eldest  son  or  only  son  of  Henry  Grave 
diall  attain  the  age  of  twenty-one  years,  and  when 
such  eldest  son  or  only  son  of  Henry  Grave  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign, 
transfer,  and  pay  my  real  and  personal  estate  unto  such 
eldest  son  or  only  son ;  but  in  case  none  of  them  John 
Grave,  Joseph  Grave,  Joseph  John  Grave,  and  Henry 
Grave,  diaQ  happen  to  leave  any  son  or  sons  who  shall 
survive  the  survivor  of  them  John  Grave,  Joseph  Grave, 
Joseph  John  Grave,  and  Henry  Grave,  and  shall  live  to 
attain  the  age  of  twenty-one  years,  and  John  Grove 
diall  leave  issue  one  or  more  daughter  or  daughters, 
who  shall  survive  the  survivor  of  them  John  Grave, 
Joseph  Grave,  Joseph  John  Grave,  and  Henry  Grave, 
then  from  and  after  the  death  of  the  survivor  of  them 
«/bAn  Grave,  Joseph  Grave,  Joseph  John  Grove,  and 
Henry  Grave,  and  of  their  issue  male  imder  the  age  of 
twenty-one  yearef,  to  pay  all  the  rents  and  annual  interest 
of  my  real  and  personid  estate  for  the  maintenance  of 
such  daughter  of  John  Grave,  as  for  the  time  being  shall 
be  the  eldest  daughter  or  only  daughter  of  John  Grove, 
until  such  eldest  daughter  or  only  daughter  shall  attain 
the  age  of  twenty-one  years;  and  when  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one 
years,  then  to  convey,  assign,  transfer,  and  pay  my  real 
and  personal  estate  unto  sudi  eldest  daughter  or  only 
daughter;  but  in  case  there  shall  be  no  such  issue 
female  of  John  Grove,  then,  from  and  after  the  decease 
of  the  survivor  of  them  John  Grave,  Joseph  Grove, 
Joseph  John  Grave,  and  Henry  Grove,  and  of  their  issue 
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J843.  male  onder  the  age  of  twenty-one  jeais,  to  pay  all  the 
rents  and  annual  interest  of  my  real  and  personal  estate 
for  the  maintenance  of  such  daughter  of  Joseph  Grace, 
as  for  the  time  being  shall  be  the  eldest  daughter  or 
only  daughter  of  Jauph  Grove,  until  such  eldest  daugh- 
ter or  only  daughter  shall  attain  the  age  of  twenty-one 
years;  and  when  such  eldest  daughter  shall  attun  the 
age  of  twenty-one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such 
eldest  daughter  or  only  daughter  of  Joseph  Grove;  but 
in  case  there  shall  be  no  issue  female  of  Joseph  Grave, 
then  from  and  after  the  decease  of  the  survivor  of  them 
John  Grave,  Joseph  Grove,  Joseph  John  Grave,  and 
Henry  Grave,  and  of  their  issue  male  under  the  age  of 
twenty-one  years,  to  pay  all  the  rents  and  annual 
interest  of  my  real  and  personal  estate  for  the  mainte- 
nance of  such  daughter  of  Joseph  John  Grave,  as  for  the 
time  being  shall  be  the  eldest  daughter  or  only  daughter 
of  Joseph  John  Grove,  until  such  eldest  daughter  or  only 
daughter  shall  attwi  the  age  of  twenty-one  years ;  and 
when  such  eldest  daughter  or  only  daughter  shall  attain 
the  age  of  twenty-one  years,  then  to  convey,  assign,  trans- 
fer, and  pay  my  real  and  personal  estate  unto  such  eldest 
or  only  daughter  of  Joseph  John  Grove;  but  in  case  there 
shall  be  no  issue  female  of  Joseph  John  Grave,  then  from 
and  after  the  decease  of  the  survivor  of  them  John 
Grove,  Joseph  Grave,  Joseph  John  Grove,  and  Henry 
Grave,  and  of  their  issue  male  under  the  s^  of  twenty- 
one  years,  to  pay  all  the  rents  and  annual  interest  of 
my  real  and  personal  estate  for  the  maintenance  of  such 
daughter  of  Henry  Grave,  as  for  the  time  being  shall  be 
the  eldest  daughter  or  only  daughter  of  Henry  Grove, 
until  such  eldest  or  only  daughter  shall  attain  the  age 
of  twenty-one  years;  and  when  such  eldest  or  only 
daughter  shall  attain  the  age  of  twenty-one  years,  then 
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to  convey^  assign^  transform  and  pay  my  real  and  per-         i84d. 
sonal  estate  unto  such  eldest  or  only  daughter  of  Henry 
Grove. 


The  testator  then  proceeded  to  direct  that  John  Grove, 
Joseph  Grove,  Joseph  John  Grove  and  Henry  Grove  and 
their  issue  male  and  the  husbands  of  their  issue  female^ 
entitled  to  the  rents  and  annual  interest  or  to  the  con- 
veyance and  assignment  of  the  real  and  personal  estate^ 
should^  within  twelve  months  afler  00  becoming  entitled, 
take  the  name  and  arms  otHUlersdon,  or  in  default  thereof 
that  the  person  or  persons  who  would  be  entitled  in  case 
the  person  or  persons  neglecting  the  same  were  then 
dead,  should,  upon  complying  with  such  direQjbions,  take 
and  receive  the  said  rents,  interest,  or  conveyance  and 
assignment  in  the  same  manner  as  if  the  person  or  per- 
sons neglecting  to  take  and  use  the  same  was  or  were 
then  dead  without  issue,  and  he  gave  and  devised  and 
bequeadied  the  same  accordingly. 

The  testator  then  proceeded, — **But  in  case  none  of 
them,  John  Grove,  Joseph  Grove,  Joseph  John  Grove  and 
Henry  Grove  shall  happen  to  leave  issue  male  or  female 
who  shall  survive  the  survivor  of  John  Grove,  Joseph  Grove, 
Joseph  John  Grove  and  Henry  Grove,  and  live  to  attain 
the  age  of  twenty-one  years,  or  if  they  John  Grave,  Joseph 
Grove,  Joseph  John  Grove,  and  Henry  Grove  or  their  issue, 
when  and  as  they  shall  respectively  become  entitled  to  the 
rents  and  annual  interest,  or  to  a  conveyance,  assignment 
and  transfer  of  my  real  and  personal  estate,  or  within 
twelve  months  afterwards,  shall  omit,  neglect,  or  decline 
to  take  and  use  my  name  and  arms  in  the  manner  here- 
inbefore directed,  then  upon  trust,  and  I  give,  devise 
and  bequeath  my  said  real  and  personal  estate  and  effects 
unto  and  amongst  all  and  every  of  my  nieces,  the  daugh- 
ter and  daughters  of  my  sister  Louisa  Grove,  and  all  and 
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every  the  child  and  children  male  and  iemale  of  such  my 
nieces  who  shall  be  living  at  the  time  of  my  deaths  and  to 
his,  her,  and  their  heirs,  executors  and  administrators  for 
ever,  equally  share  and  share  alike,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants,  and  I  direct  my  trus- 
tees, &c,  to  convey,  asogn,  transfer  and  pay  the  same 
accordingly." — And  he  appointed  his  sidd  trustees,  and 
John  Grave,  his  executors. 


The  testator  died  in  1807,  leaving  the  said  John, 
Joseph,  Joseph  John,  and  Henry,  and  also  some  daughten 
of  Louisa,  surviving.  The  reriduary  estate  of  the  tes* 
tator  conmsted  of  freehold,  copyhold,  and  leasehold 
estates,  and  of  stock  in  the  public  funds.  John  Grove 
took  the  name  and  arms  of  HiUersdon,  and  received  the 
rents  and  interest  until  his  death.  He  died  in  1839| 
leaving  the  Plaintiff,  his  only  son  (who  had  previously 
attained  his  age  of  twenty-one)  surviving.  The  bill 
was  filed  by  the  Plaintiff  after  the  death  of  his  father, 
praying  that  the  trustees  might  be  decreed  absolutely  to 
convey,  surrender,  and  asngn  the  said  estates  unto  the 
use  of  the  Plaintiff,  his  heirs,  executors,  administrators, 
and  assigns  respectively,  and  to  transfer  the  said  stock 
to  him,  for  his  own  use  and  benefit 

At  the  hearing  the  question  arose  whether  the  two 
nephews,  Joseph  Grove  and  Joseph  John  Grove,  were  ne- 
cessary parties  to  the  suit,  and  the  case  was  argued, 
first,  on  the  point  of  parties,  and  then,  by  direction 
of  the  Court,  on  the  construction  of  the  wilL 


Argument.  Mr.  Kenyan  Parker  and  Mr.  Haldane,  for  the  Plaintiff, 
cited  Uthtoatt  v.  Bryant  {a),  Roe  d.  AUpart  v.  Bacon  (J), 
Jenkins  v.  Herries  (c). 

(a)  G  Taunt  317.  (h)  4  Mau.  &  Sel.  ZGS. 

(c)  4  Madd.  82. 
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Mr.  Koej  Mr.  RoupeUy  Mr.  Lovat,  Mr.  Campbell,  Mr.        1843. 
Bacon,  Mr.  Wood,  Mr.  Renshaw,  Mr.  Grove,  and  Mr.    hiluudon 
Wilkhuon,  appeared  for  the  Beveral  Defendants  (a). 


Lows. 


The  other  cases  cited  were  Smith  v.  Pybus  {b).  Doe  d.     ^'y«««^- 
Gwilhm  y.  GtcilUm  {c),  Bruce  y.  Bainbridge  {d).  Lord 
Stamford  v.  IToior^  (e),  Papilhn  v.  Tcrfce  (/O. 


Yxce-Chancellor  : — 

The  PlaintiiF,  in  this  case,  claims  an  absohite  interest 
in  the  estates  which  are  the  subject  of  the  gift,  upon  the 
ground  that  he  has  performed  the  two  conditions  which 
are  annexed  to  such  gift  to  him~one  being  that  he 
should  surviye  his  father,  John  Grove,  and  the  other 
that  he  should  attain  the  age  of  twentj-one.  The 
Plaintiff  relies  upon  the  simple  words  which,  he  con- 
tends, direct  that,  in  case  he  shoiild  attain  twenty-one 
and  surviye  his  father,  the  trustees  shall  convey  to  him 
the  real  estate  in  fee.  On  the  other  hand,  the  special 
words  used  in  the  will  to  describe  the  event  on  which 
other  parties  are  to  take,  are  relied  upon  as  excluding 
the  absolute  interest  of  the  Plaintiff.  The  Defendants 
have  argued  that  although  the  plaintiff,  surviving  his 
father  and  attaining  twenty-one,  has  acquired  some 
present  interest  in  the  property,  yet,  iji  the  event  of  his 
not  surviving  the  survivor  of  the  three,  or  in  the  event 
of  no  son  of  some  one  of  them  surviving  the  survivor  of 
the  three,  the  estate  is  given  over.  The  persons  inter- 
ested in  this  view  of  the  question  are  Henry, — any  son 


Judgmmt, 


(a)  The  points  sufficiently  ap- 
pear in  the  judgment. 
ih)  9  Ves.  566. 
(«)  6B.&  Adol.222. 


((/)  2  Brod.  &  Bing.  123. 
\e)  3  Bro.  P.  C.  31. 
(/)  2  P.  Wms.  471. 


362 


1843. 

HlLLEa»OON 
V. 

Lowe. 
Judgment. 


CASES  IN  CHANCERY. 

Henry  may  have^  —  the  daughters^  if  any,  of  John 
Grov€y  Joseph  Grave,  and  Joseph  John  Grove,  and,  lastly, 
the  daughters  of  Louisa,  to  whom  the  estate  is  ^ven  by 
the  ultimate  limitations  in  the  will,  provided  others  do 
not  take. 


In  order  to  explain  the  view  which  I  take  of  tlus  cas^ 
I  shall  first  advert  to  that  clause  which,  as  I  have  said, 
describes  the  event  on  which  Henry  is  to  take;  and 
without  saying  what  the  construction  of  that  clause 
taken  with  the  whole  will  is,  I  think  it  can  admit  of  no 
doubt  (and,  in  fact,  it  was  conceded  in  aigument),  that 
if  the  words  which  describe  the  events  upon  which  the 
gift  to  Henry  is  to  take  effect  were  omitted,  the  direct 
tion  to  the  trustees  to  convey,  transfer,  assign,  and  pay 
the  real  and  personal  estate  of  the  testator  to  the  first 
son  of  John  who  should  survive  hb  father,  and  attain 
twenty-one,  is  sufficient  to  give  and  would  give  to  such 
son  of  John  an  absolute  interest  in  the  real  and  personal 
estate.  I  think  it  is  equally  clear,  that,  if  the  words 
which  describe  the  event  upon  which  the  gill  to  Henry 
is  to  take  effect  stood  alone,  these  words  would  eatitJe 
Henry  to  claim  an  interest  in  the  testator's  estate,  unless 
a  son  of  any  one  of  his  three  nephews,  John,  Joseph,  and 
Joseph  John,  should  survive  the  survivor  of  such  three 
nephews,  and  attain  the  age  of  twenty-one.  The  Plain- 
tiff, however,  says  that,  taking  the  latter  clause,  not 
alone,  but  in  connection  with  the  whole  will,  the  inten- 
tion is  clearly  expressed  that  the  trustees  are  to  convey, 
assign,  and  pay  the  real  and  personal  estate  absolutely 
to  a  son  of  John,  surviving  him,  and  attaining  twenty- 
one,  and  that  such  conveyance,  assignment,  and  pay- 
ment will  supersede  all  the  subsequent  directions  in  the 
will.  He  says  that  the  gifts  to  Joseph  and  Joseph  John, 
and  their  sons,  are  made  by  way  of  substitution  of  the 
estate  given  to  him,  the  plaintiff,  only  in  case  John  Grove 
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ghould  leave  no  son  who  should  Burvive  him^  and  live  to 
attain  twenty-one;  and  that,  inasmuch  as  that  event 
has  happened,  the  gifl  to  Joseph,  and  the  other  parties, 
can  never  take  effect,  and  that  the  estate  to  himself  has 
therefore  become  absolute.  He  contends,  in  effect,  that 
the  scheme  of  the  wiU  is  to  retain  the  estate  in  the 
hands  of  the  trustees  until  such  son  of  John  should 
take,  or,  failing  such  son,  until  some  other  person, 
described  in  the  wiU,  should  be  entitled  to  call  for  a 
conveyance  or  assignment,  and  that  the  first  person  who 
should  so  become  entitled  was  intended  to  take  the 
estate  absolutely. 
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I  am  dearly  of  opinion  with  the  Plidntiff,  upon  the 
gifts  in  the  will  preceding  that  to  Henry,  unless  the 
clause  describing  the  events  upon  which  Henry  is  to 
take  is  sufficient  to  control  the  antecedent  words  of  the 
wiU.  The  Plaintiff's  construction  is  according  to  the 
natural  import  and  effect  of  the  words  of  the  will,  and 
IS  fortified  by  the  consideration  that  the  direction  to  the 
trustees  to  convey  and  assign  to  different  persons  men- 
tioned in  the  will,  necessarily  supposes  that  no  convey* 
ance  or  assignment  can  have  been  previously  executed. 
The  difficulty  of  the  Plaintiff  is  in  reconciling  his 
construction  with  the  clause  which,  according  to  the 
Defendants'  argument,  ^ves  the  estate  over  to  Henry 
in  the  event  specified. 


Upon  the  question  what  effect  (if  any)  that  clause 
should  have  upon  the  gift  to  the  Plaintiff,  different 
views  have  been  presented  to  me  by  different  parties 
opposing  the  Pliuntiff^s  daim  to  an  absolute  interest. 
All  agree  in  contending  that  the  Plaintiff^s  construction 
of  the  will  is  erroneous;  but  they  differ  widely  in  their 
views  of  what  its  effect  should  be.  On  behalf  of  the 
sisters  of  the  Plaintiff,  it  has  been  contended  that  the 
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1843.  dauae  in  question  reduces  the  Plaintiff's  interest  to  an 
estate  for  life,  giving  estates  in  remainder  for  lif^^  by 
implication,  to  Joseph  and  Joseph  John,  in  the  event  of 
the  Plaintiff's  dying  in  the  lifetime  of  Joseph  and  Joseph 
^  '  John,  and  of  the  survivor  of  them,  and  requiring  the 
Court  to  respite  the  conveyance,  assignment,  and  pay- 
mesxt,  which  the  will  directs,  during  the  lives  of  Joseph 
and  Joseph  John,  and  the  survivor. 

On  the  other  hand,  Henry,  and  the  children  of  Ziomsa 
and  other  parties  opposing  the  Plaintiff,  have  admitted 
that  the  Plaintiff  is  entitled  to  call  for  a  conveyance  and 
transfer  of  the  entire  interest^  but  contend  that  the  in- 
strument of  conveyance  should  contain  a  proviso  for  de- 
termining the  Plaintiff's  interest  in  the  event  of  the  son 
of  any  of  the  three  nephews  surviving  the  survivor  of 
them,  and  attaining  twenty-one ;  and  that  the  Court 
must  secure  the  personal  estate  until  the  event  shall  be 
determined.  On  this  point,  with  respect  to  which  the 
Defendants  thus  differ,  I  have  no  hesitation  in  saying  I 
think  the  argument,  which  requires  me  to  give  the 
Plaintiff  a  life  estate  only,  and  to  imply  life  estates  to 
Joseph  and  Joseph  John,  and  to  respite  the  conveyance! 
assignment,  and  payment,  cannot  be  supported.  The 
direction  to  convey  and  transfer,  taken  alone,  is  (as  I 
have  already  intimated)  a  direction  to  pass  the  absolute 
interest  Construing  that  direction  according  to  the  legal 
as  well  as  natural  import  of  the  words,  it  must  carry 
the  entire  interest  What  is  there  to  limit  the  Plaintiff's 
estate  to  an  estate  for  life?  His  death  will  not  give  the 
estate  over.  It  is  given  over,  not  on  his  death,  but  only 
in  case  none  of  the  nephews  named  should  have  a  son 
surviving  such  three  nephews.  His  estate,  the  Defend- 
ants admit,  may  continue  afler  his  own  death,  and  ulti- 
mately become  absolute,  by  reason  of  one  of  the  sons 
surviving  the  survivor  of  the  nephews.    And  if  I  should 
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give  a  life  interest  onlj  to  the  PlaintiflP,  and  he  should 
die»  leaving  Joseph  or  Joseph  John,  upon  what  prindide 
can  I  give  life  estates  in  remainder  to  them  by  implica- 
tion? The  testator  has  given  them  express  estates,  not 
by  way  of  remainder;,  but  in  case  John  Grove  shall  leave 
no  son  who  shall  survive  him  and  attun  twenty-one 
years  of  age.  Nor,  if  I  were  to  give  the  Plaintiff  a  life 
estate  only,  is  there  any  thing  in  the  will  to  carry  the 
estate  to  any  other  person  during  the  lives  of  Joseph  and 
Joseph  John  and  the  survivor^  if  either  of  them  should 
outlive  the  Plaintiff.  Again,  if  I  respite  the  convey- 
ance, ascdgnment,  and  pajrment  during  the  lives  of 
Joseph  and  Joseph  John,  what  interest  can  the  Phdntiff 
claim  in  the  interval  ?  There  is  no  gift  to  him  except 
in  the  direction  to  convey,  assign,  transfer,  and  pay. 
The  effect  of  the  argument  I  am  now  considering  would, 
therefore,  be  to  create  intestacies,  against  which  the  will 
itself  provides.  And  why  should  I  do  this?  Kt£e 
testator,  according  to  the  true  construction  of  his  will, 
has  given  his  estate  to  Henry,  and  a  son  of  Henry,  in 
the  event  of  the  Plaintiff,  or  some  otiier  son  of  one  of 
the  three  nephews  not  surviving  them, — why  should  the 
Court  depart  from  the  mode  of  giving  effect  to  this  in- 
tention, in  the  manner  pomted  out  by  the  will,  namely, 
by  executory  devise,  and  which,  if  the  intention  be 
made  out,  is  effectual  for  the  purpose,  and  avoids  the  in- 
convenience which  the  contrary  argument  would  intro- 
duce. Admitting  tiiat,  according  to  the  construction  I 
have  suggested,  there  may  be  some  contingencies  in 
some  events  not  fuUy  provided  for,  there  is  nothing  in 
that  aspect  of  the  case  to  justify  tiie  Court  in  giving 
a  preference  to  the  Defendants'  argument. 


184S. 

HiLLBBSDOXr 

V. 

LOWB. 

Judgment* 


The  observations  I  have  made  have  been  applied  only 
to  the  clause  descriptive  of  the  event  upon  which  Henry, 
and  a  son  of  Henry,  are  to  take ;  but  tiiey  apply  to  each 
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successive  clause  in  the  will,  in  which  the  estate  is  given 
over  in  terms  similar  (mutatis  mtttandii),  I  conclude, 
therefore,  that  the  Plaintiff  is  entitled  to  a  conveyance 
of  the  whole  interest,  and  that  he  is  entitled  now  to  call 
for  such  conveyance ;  and  the  only  question  is,  whether 
it  is  to  be  absolute  or  subject  to  an  executory  limitation 
over,  in  the  event  of  there  being  no  son  of  any  of  the 
three  nephews  surviving  them, — ^the  Court,  in  the  latter 
case,  securing  the  personal  estate  until  the  event  shall 
be  determined. 


Now,  I  do  not  mean  to  deny  the  right  of  a  testator 
to  be  capricious  in  the  disposition  of  his  property,  but 
where  a  plain,  simple,  and  rational  scheme  for  the  dis- 
position of  property,  is  made  by  a  testator  in  one 
part  of  his  will,  and  a  clause  (certainly  not  of  inflexible 
construction)  afterwards  occurs,  which,  according  to  one 
construction  of  it,  subverts  that  scheme,  and  disappoints 
the  primary  objects  of  the  testator's  bounty ;  and  that, 
without  any  cause  assigned  by  the  testator,  or  discover- 
able by  the  ingenuity  of  counsel,  it  is  clearly  the  duty 
of  the  (Tourt  to  examine  it  with  care,  and  to  see  whether, 
by  any  reasonable  construction,  of  which  its  words  are 
fairly  susceptible,  it  may  not  be  reconcilable  with  that 
scheme  of  the  will,  about  which,  when  separately  consider- 
ed, no  question  can  arise.  In  this  case  the  intention 
ascribed  to  the  testator  by  the  Defendants'  argument  is 
most  capricious  and  irrationaL  I  will  take  a  single  ex- 
ample. The  objects  of  the  testator's  bounty  are, — 1st. 
John;  2nd.  Sons  of  John;  3rd.  Joseph;  4th.  Joseph 
John;  dth.  Sons  of  Joseph  John;  6th.  Henry;  and  7th. 
Henry  and  his  male  issue.  Now,  any  thing  which,  upon 
the  failure  of  an  estate  given  to  one  of  those,  should 
give  the  estate  over  to  the  other  next  in  succession  is 
intelligible ;  but  a  clause,  which  arbitrarily  determines 
the  estate  of  any  of  them,  without  reference  to  the  in- 
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terest  of  the  others^  must  excite  a  doubt  as  to  the  ac- 
curacy of  the  expression^  unless  that  expression  be  very 
dear  and  precise.  The  Phdntiff,  next  to  John,  was  the 
first  object  of  the  testator's  bounty.  By  the  erents  of 
surviving  his  father  and  attaining  twenty-one,  he  be- 
comes entitled  to  the  estate:  but  of  necessity  he  excludes 
all  the  other  nephews.  The  Plaintiff,  I  will  suppose, 
has  a  family ;  he  calls  for  and  obtains  a  conveyance  of 
the  estate,  which  the  trustees  are  directed  to  make, — ^he 
dies,  leaving  a  family  and  Joseph  and  Joseph  John  sur- 
viving him.  Now,  what  is  the  effect  of  the  convey- 
ance? Does  his  death  determine  his  estate?  Certainly 
not.  Nothing  can  be  more  clear  than  that,  if  an  estate 
be^ven  to  a  person,  with  a  limitation  over  on  a  certain 
event,  the  first  estate  is  absolute,  unless  that  event 
happens.  Notwithstanding  the  Plaintiff  dies,  the  estate 
remuns  in  his  family,  and  will  go  either  to  his  heir- 
at-law,  or  to  his  devisee,  or  in  any  way  in  which  he 
may  dispose  of  it,  subject  only  to  the  question,  whether 
it  will  not  go  over  according  to  the  devise  in  the  events 
described  by  that  which  is  stated,  aj9  being  an  executory 
limitation.  The  death  of  the  Plaintiff  in  the  lifetime  of 
Joseph,  or  Joseph  John,  does  not  therefore,  in  this  view, 
determine  the  Plaintiff's  estate ;  but  a  certain  event  may 
happen  which  would  determine  it,  and  that  not  in  favour 
of  any  of  the  objects  who  come  next  in  the  distribution 
of  the  testator's  bounty.  The  estate  would  continue  as 
part  of  the  Plaintiffs  estate,  until  it  was  seen  whether 
a  son  of  Johuy  other  than  the  Plaintiff,  or  a  son  of  Joseph, 
or  a  son  of  Joseph  John,  should  survive  the  survivor  of 
the  three  nephews,  and  attain  the  age  of  twenty-one ; 
in  that  case  the  estate  will  not  go  over  to  Henry,  but 
will  renudn  absolute  in  the  Plaintiff.  The  proposition 
is  not  that  the  Plaintiff  must  himself  survi>  e  Joseph 
and  Joseph  John,  in  order  that  the  estate  may  become 
absolute,  but  that  some  one  of  the  excluded  parties  may 
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1843.  do  BO,  and  that  will  give  him  the  estate  absolutely.  The 
HuIuisooN  q^^ioi^  whether  the  Plaintiff's  estate  is  to  become  ab- 
solute is  not  made  to  depend  on  whether  he  himself 
shall  survive  them,  but  whether  one  of  those  persons 
who  cannoty  by  any  possibility,  touch  the  estate  at  all, 
shall  survive  them.  I  think  it  ia  quite  impossible  that 
could  have  been  the  intention  of  the  testator.  He  could 
not  have  intended  that  the  interest  of  the  Plaintiff  in  the 
estate  should  be  contingent  on  persons  surviving  the 
survivor  of  the  three  nephews,  where  the  persons  so 
surviving  were  not  only  to  take  nothing  in  the  estate 
on  the  happening  of  that  event,  but  whose  chance  of 
succession  to  the  estate  was  for  ever  excluded  by  the 
events  which  had  happened. 

The  only  question  is,  whether  the  testator  has  left 
light  enough  in  this  case  to  guide  the  Court  in  en- 
deavouring to  preserve  his  real  intention.  In  order 
to  get  at  his  meaning,  I  have  gone  back  to  the  dause 
in  which  the  form  of  expresnon,  on  which  the  ques- 
tion arises,  occurs  for  the  first  time.  It  is  in  the  de- 
vise to  the  eldest  son  of  Joseph  John  (a), — **  after  the 
decease  of  the  survivor  of  them,  Joseph  Orave,  the  fiither, 
and  Joseph  John  Orove,  the  son,  in  case  Joseph  John 
Grove,  the  son,  shall  leave  one  or  more  son  or  sons  who 
shall  survive  the  survivor  of  them,  Joseph  Grave,  the 
father,  and  Joseph  John  Grove,  the  son."  The  expression 
is  there  very  accurate,  Joseph  and  Joseph  John  take  only 
life  estates :  and  the  testator  did  not  by  the  form  of  ex- 
pression interfere  with  any  estate  previously  given.  He 
then  proceeds  in  like  manner,  substituting  one  estate  for 
another  to  the  sons  of  Joseph,  and  the  sons  of  Joseph  John, 
contingently  upon  their  surviving  individuals  named, 
and  attaining  the  age  of  twenty-one»  provided  those  in- 

(a)  Supra,  p.  356. 
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dividuak  do  not  themselyes  become  entitled  to  the 
estates,  but  not  otherwise ;  and  in  no  case  does  the  es- 
tate given  contingently  to  any  of  these  parties  interfere 
with  any  estate  previously  given,  until  he  arrives  at  the 
clause  describing  the  event  in  which  the  estate  is  given 
to  Henry.  And  I  may  observe  that  throughout  the 
will  the  same  care  is  taken  not  to  interfere  with  one  es- 
tate by  the  substitution  of  another  for  it,  except  where 
the  testator  uses  the  expression,  "survive  the  survivor," 
which  occurs  in  the  clause  I  am  now  considering.  Ad- 
verting to  this,  and  to  the  use  first  made  of  that  form 
of  expression,  I  cannot  but  think  that  the  testator,  in 
the  clause  describing  the  events  in  which  Henry  was  to 
take,  has  intended  only  to  describe  the  failure  of  the 
previous  contingent  gifts  in  the  will. 


1843. 


The  testator  had  so  disposed  of  his  property  that  there 
could  be  no  intestacy,  unless  none  of  the  three  sons 
should  leave  a  son  who  should  survive  him,  and  attain  the 
age  of  twenty-one.  If  any  one  of  the  three  left  a  son 
surviving  him,  and  who  attained  the  age  of  twenty-one, 
the  property  was  completely  disposed  of;  and  the  testa- 
tor had  then  only  to  dispose  of  the  property  in  the  event 
of  none  of  the  three  having  left  a  son  who  should  sur- 
vive his  father,  and  attain  the  age  of  twenty-one.  Now, 
at  the  time  of  making  the  will,  John,  Joseph,  and  Joseph 
John,  were  all  living,  and  it  was  uncertain  in  what  order 
they  would  die :  but,  according  to  the  contingent  dis- 
positions, the  survivor  of  them,  whoever  he  might  be, 
might  have  a  son,  who,  by  surviving  him,  and  attaining 
twenty-one,  would  become  entitled  to  the  estate.  The 
testator  then  addressing  himself  by  anticipation  to  this 
case  of  intestacy, — to  a  state  of  things  not  existing  at 
the  time  of  the  will,  that  is,  assuming  some  two  of  his 
nephews  to  have  died  without  having  left  a  son  who 
should  attain  twenty-one,  and  that  the  survivor,  who- 
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ever  he  might  be,  had  also  died  without  leaving  a  son 
who  should  survive  him,  and  attain  twentj-one, — ^makes 
use  of  the  language  on  which  the  question  arises, — ^lan- 
guage which  would  be  accurate  if  the  events  had  ao- 
tuallj  happened,  which  the  testator  supposes,  but  is 
certainly  not  accurate  without  that  explanation.  The 
testator's  meaning  is,  if  all  his  three  nephews  should 
die  without  leaving  a  son  who  should  survive  his  parent, 
and  attain  twentj-one,  then  the  estate  should  go  to 
Henry* 


I  think  I  am  justified  in  giving  this  construction 
to  the  will,  on  several  grounds:— The  opposite  con- 
struction is  capricious  and  irrational ; — and  it  subverts 
that  scheme  of  the  will,  which  is  expressed  in  dear  and 
un!ambiguou6  language  in  all  other  parts  of  it ; — it  would 
also  render  the  direction  to  the  trustees  to  convey,  trans- 
fer, and  pay,  except  in  a  single  instance,  incapable  of 
execution;  whereas  it  is  capable  of  complete  execution 
upon  the  principle  that  the  estates  are  given  by  way  of 
substitution.  There  is  also  the  theory  which  I  have 
founded  on  the  antecedent  language, — ^that  the  testator 
himself  supposes  events  to  have  happened  which  have 
hot  taken  place,  and  has,  therefore,  contemplated  a 
state  of  things  which  does  not  exist.  I  may  men- 
tion another  ground,  which  though  of  little  weight 
alone,  yet  fortifies  this  view  of  the  case, — when  the 
testator  comes  to  the  limitations  to  daughters  he  refers 
to  his  former  disposition,  and  describes  the  events  which 
would  leave  the  estates  undisposed  of,  as  occurring 
''after  the  decease  of  the  survivor  of  them,  the  siud 
Johfif  Joseph  John,  and  Henrys  and  of  their  issue  male 
under  the  age  of  twenty-one."  After  a  gift  to  issue 
coming  within  a  special  description,  a  reference  to  such 
issue,  by  the  general  term  of  issue  male,  would,  on  the 
general  rule  of  construction,  be  regarded  merely  as  an 
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ing  the  same  thing;  but  I  am  satisfied  that  the  testator  hilubbdon 

here  meant  to  describe  the  estates,  which  he  supposed  he  *• 

had  previouslj  given  in  certain  events;  and  that  he  in-  ^— 

tended  to  point  out  that  the  taking  effect  of  the  estates  *^^^  * 
he  was  then  giving  depended  on  the  failure  of  issue 
male  of  the  thtee  nephews  attaining  twenty-one» 

In  ^ving  to  this  will  the  construction  that  I  feel 
boond  to  give,  and,  according  to  which,  the  Plaintiff 
takes  an  absolute  interest,  the  testator's  unequivocal 
directions, — ^that  the  trustees  shaU  convey,  assign,  trans- 
fer, and  pay  over  the  real  and  personal  estate, — ^have 
their  fiill  effect,  which,  if  the  opposite  construction  were 
admitted,  they  could  not  have.  I  give  those  estates  to  the 
persons, — ^in  the  order, — ^upon  the  contingencies,— and 
for  the  estates  and  interests  mentioned  in  the  will,  ac- 
eordingto  the  literal  and  proper  import  of  the  words.  I 
do  this  with  reference  to  those  parts  of  the  will  which 
contain  the  primary  intentions  of  the  testator,  in  which 
the  directions  are  simple,  and  the  purpose  is  dear;  and  in 
which,  therefore,  the  chance  of  his  having  fiuled  cor- 
rectly to  express  his  meaning  is  the  least  In  giving 
effect  to  this  part  of  the  will,  I  avoid  the  intestacies  and 
incongruities  which  I  have  pcinted  out  as  the  conse- 
quences of  the  construction  uiged  by  the  Defendants,  and 
I  modify  the  testator's  Words  in  that  part  of  his  will  in 
which  his  directions  are  the  most  complex,  and  the 
diance  of  inaccuracy  of  expression  is  therefore  greatest. 
Language,  which  I  cannot  give  effect  to  in  its  literal  im- 
port, without  imputing  to  the  testator  the  most  capri- 
cious,  if  not  inconsistent,  intentions,  I  modify — so  as  to 
avoid  those  consequences — ^but  without  any  direct  violence 
to  the  clause  in  which  that  language  is  found.  Admit- 
ting that,  between  two  inconsistent  clauses  in  a  will,  the 
last  should  prevail,  it  is  a  sound  rule  of  construction,  that 
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an  intention  pliunly  declared  ehall  not  be  avoided  by 
Bubeequent  words  of  doubtful  import,  which  are  not 
necesBarily  irreconcilable  with  the  intention  first  ex- 
pressed. 

The  difficulty  arises,  in  this  case,  from  a  cause  which 
is  fertile  in  producing  litigation.  If  a  testator,  having 
made  a  disposition  of  his  property  on  a  certain  event, 
would  be  content  with  simply  saying  that,  ''fiiiling  that 
gift,"  he  gave  it  over  to  some  ulterior  object  of  bounty, 
or  if  he  would  repeat  in  terms  what  he  had  said  before, 
he  would  seldom  fail  in  effecting  his  intention.  The 
difficulties  commonly  occur  when,  after  making  a  dispo- 
sition of  a  complicated  nature,  the  testator,  intending 
to  make  another  dispoeition  if  the  first  should  fail,  but 
neither  simply  stating  that  intention,  nor  taking  the  pains 
to  repeat  the  exact  words,  endeavours  to  give  an  abstract 
of  the  former  gift.  The  want  of  correspondence  be- 
tween the  words  describing  the  limitations  over,  and 
those  which  define  the  previous  estates,  is  a  source 
of  numerous  suits,  although  morally  the  intention  is 
dear, — ^being,  in  point  of  fact,  only  to  give  the  estate 
over  in  the  event  of  the  previous  limitation  not  taking 
effect;  and  the  whole  tendency  of  the  modem  decisions 
is  so  to  construe  them.  In  the  case  of  ElUcombe  v. 
Gampertz  (a),  the  gift  was  to  particular  grandchildren, 
and  failing  all  grandchildren, then  over;  but  Lord  Cot-- 
tenhcan  construed  the  latter  gift  as  a  mere  inaccurate 
.  mode  of  referring  to  the  former. 

I  am  of  opinion  that  the  Plaintiff  is  entitied  to  take 
the  estates  absolutely,  and  the  decree  must  be  to  that 
effect 


(a)  3  MyU  &  Cr.  127. 
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Eleanor  CORNETT,  by  her  wm,  made  in  1814,  An  i 


February, 
I  execator 

appointed  John  Brutton  and  another,  her  executors.  u^itormacaoMi 

Brutton  was  in  partnership  with  Mr.  H.  M.  Ford,  as  JJ'p'^j^*'^  ' 

solicitor,  at  Exeter ^  and  they  were  the  solicitors  of  the  reprcscntatiTc 

testatrix.     The  testatrix  died  in  1816,  and  her  will  was  thoagh  he  is 

proved  by  Brutton  alone,  the  other  executor  having  re-  pciJomSy,  as 

nounced.   Atthetimeof  the  death  of  the  testatrix,  a  suit  ■§?*!"*  ***! 

for  redemption  {ChapUn  v.  Comett)  was  pending  against  coats  as  he  ac- 

her;  and  after  her  death,  Brutton,  as  her  personal  repre-  keid  entiUed  to 

sentative,  was  made  a  party  to  the  suit  by  revivor.   Bru^  )ll^^i  " 

ton  and  Ford  continued  to  act  as  solicitors  in  the  defence  «»t**«»  ^  ^ 

proportion  of 

of  the  suit,  and  in  the  other  business  of  the  testatrix's  es-  the  whole  costa 
tate,  until  1818,  when  Brutton  became,  from  illness,  in-  agent  in  the^ 
capable  of  transacting  business.  In  1820,  the  family  of  ^^7^^' 
Brutton  entered  into  an  arrangement  with  Ford,  by  which  The  repra- 
the  latter  became  the  purchaser  of  Brutton* s  share  in  the  J[^^J^^^e. 
partnership  budness.    Ford  thenceforward  acted  as  soli-  cu*or,  in  ac- 

,  ,  ,        ,      counting  for 

citor  for  the  Defendant  in  the  suit.  Brutton  died  in  the  executor'a 
1827,  and  administration,  with  his  will  annexed,  was  tr^^estate,-^ 
granted  to  the  Defendant  itfar^are^JBru^on,  his  daughter.  **S^*^^ 
Margaret  Brutton  then  entered  into  possession  of  the  way  of  du~ 
property  of  the  testatrix,  including  that  which  was  the  amount  of  a 
subject  of  the  redemption  suit,  and  she  was  made  a  party  fheexel^r*' 
to  that  suit  by  supplement  *^™  ^  *e«^- 

•^       '^^  tor,  without 

eridenceof 

The  present  bill  was  filed  in  1832,  by  one  of  the  resi-  5^bt  ^  the 
duary  l^atees,  who  was  also  administrator  de  bonis  non  ^^^,  ^^ 
of  the  testatrix,  for  an  account  of  her  estate  received  by  amount  can 

only  be  claimed 

Brutton,  and  by  the  Defendant    The  accounts  were  de-  as  a  debt  against 

theeatate. 

An  executor 
Is  not  entitled  to  be  allowed  the  costs  of  a  suit  in  respect  of  the  estate,  prosecuted  by  a  soli- 
citor whom  h«  did  not  employ :  the  solicitor  himself  is  the  party  to  apply  for  costs,  as  a  lien 
on  tiie  fund  which  he  has  recovered. 

cc2 
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creed  to  be  taken.  The  Defendant  daimed,  by  way  of 
dischaige,  the  amount  of  two  bills  of  ooste: — 1st  The 
bill  of  Defendant  Margaret  BruiUnCs  solicitor,  against 
the  representatives  of  the  testatrix,  from  1808  to  1832, 
121  \$.  6d.  2nd.  The  bill  of  Defendants's  solidtor, 
in  the  suits  ChapUn  v.  Camett;  Same  y.  Bruttan  ;  Same 
V.  M.  BruttoHy  34U  6s.  lid.  The  Mast^  disallowed 
bothof  these  bills  of  costs.  The  Defendant  excepted  to 
the  report 


Esneptkm.        The  exceptions  depended  on  the  following  questions : — 
1st  Whether  the  Master  ought  not  to  have  allowed  so 
much  of  the  bills  of  costs  as  was  due  firom  the  testatrix 
to  Brutton  and  Ford,  her  solicitors,  at  the  time  of  her 
death,  which  amounted  to  about  3021     2nd.  Admitting 
that  Bruttan,  being  the  executor,  could  not  charge  the 
testatrix's  estate  with  costs  to  himself,  Robinson  v. 
Pett  (a),  Marshall  v.  HoUoway  (A),  Carmichael  v.  Wil- 
son (c).  New  V.  Jones  (d),  Moore  v.  Frowd^e),  or  to  him- 
self and  his  partner  Ford,  ColKns  v.  Carey  (jf)\  yet,  in- 
asmuch as,  being  solidtors  practising  in  the  country,  they 
were  obliged  to  employ  a  town  agent, — whether  the 
Master  ought  not, — from  the  death  of  the  testatrix  until 
January,  1821,  when  the  agreement,  dissolving  the  part- 
nership hGtyreeOiBrutton  and  Ford,  took  effect, — ^to  have 
allowed,  besides  other  sums  actually  paid  out  of  pocket, 
a  moiety  of  the  costs  in  the  suits,  being  the  proportion 
which  it  is  the  custom  for  the  town  agent  to  receive. 
3rd.  Whether  the  Master  ought  not,  after  the  dissolu- 
tion of  partnership  between  Brutton  and  Ford,  to  have 


(a)  3  P.  Wms.  240;  and  see  2 
Atk.  60. 

{h)  2  Swans.  452,  463. 

(e)  2  MoU.  350;  S.  C.  4 
Bligb,  N.  S.  146. 


(d)  9  Bjrthewood  Convey,  by 
Jannan,  p.  338. 

(#)  3  Myl.  &  Cr.  45. 
(£!)  2  Beav.  128. 


CASES  IN  CHANCERY. 


375 


allowed  80  muoh  of  the  Defendant's  didm  as  consisted 
of  the  bills  of  costs  of  Mr.  Fcrd  alone. 


1843. 


Mr.  Shnpldmon  and  Mr.  Prior  supported  the  excep*     ArguBuni^ 
tions. 

Mr.  Tempk,  Mr.  Lavat,  and  Mr.  WalpoUy  in  support 
of  the  Master's  report 

On  the  first  point,  the  costs  incnrred  in  the  testatrix's 
lifetime,  the  Plaintiff  contended  that,  if  the  Defendant 
had  any  daim  on  this  ground,  it  ought  to  have  been 
made  in  her  capacity  as  executrix  of  Bmtton,  or  by  Ford, 
as  a  debt  due  from  the  testatrix's  estate,  and  not  by  way 
of  discharge:  that  it  could  not  be  claimed  in  discharge, 
unless  it  had  been  retained  by  Brutton  in  his  lifetime, 
of  which  retainer  there  was  no  evidence.  The  Defend- 
ant contended  that  such  retainer  ought  to  be  presumed. 
In  addition  to  the  cases  mentioned  above,  the  following 
authorities  were  dted: — Layfieli  v.  Layfidi  (a),  Padget 
V.  Prieit  (ft),  Curtis  v.  Vernon  (c),  Loomes  v.  Stothard(d), 
Player  v.  FoxhaU  (e),  Spicer  v.  James  {g)y  Plumer  v.  Mar- 
chani  (A). 


Yicb-Chancellor  : — 

A  daim  was  made  by  the  Defendant  Margaret 
Brutton  to  have  an  allowance  made  to  her  in  respect  of 
certain  costs  which  she  insists  had  either  been  paid  by, 
or  by  the  estate  o^  her  intestate,  Brutton^  or  which  that 
estate  was  liable  to  pay.    It  does  not  distinctly  appear 


(a)  7  Sim.  172. 
(6)  2  T.  R.  97. 
(e)  3  T.  R.  587. 
{d)  1  Sim.  &  St.  458. 
\e)  1  Rufls.  538. 


ig)  2  Myl.  &  K.  387. 

(A)  3  Burr.  1380;  TTilIiams 
on  EzecutorBy  Vol.  2,  p.  835  et 
seq.,  3rd  ed. 
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whether  theve  had  been  any  payment,  or  whether  it  was 
merely  a  question  of  liability.  These  costs  extended 
over  many  years,  and  have  been  considered  with  refer- 
ence to  the  circumstances  existing  during  three  distinct 
periods.  The  first  period  was  in  the  lifetime  of  the 
testatrix.  Brutton  was  a  partner  with  Ford;  and  they, 
in  the  lifetime  of  the  testatrix,  acted  as  her  solidtorsi, 
and  a  sum  of  302.,  or  thereabouts,  became  due  from  her 
to  the  two.  The  Master  disallowed  this  daiuL  The 
ffl^ument  on  behalf  of  Margaret  Brutton  was,  that,  in- 
asmuch as  Brutton  was  the  executor  of  the  testatrix,  he 
had  a  right  to  retain  this  debt,  and  therefore,  in  the 
way  of  retainer,  it  ought  to  have  been  allowed  in  dis- 
charge of  his  estate.  Now  it  appeared, — ^in  fact  it  was 
the  case  of  Margaret  Brutton  to  say, — ^that  from  January, 
1821,  the  partnership  between  Brutton  and  Ford  was 
dissolved,  in  consequence  of  Brutton,  owing  to  a  para- 
lytic attack,  having  become  totally  incapable  of  bufflnes& 
The  affidavits  on  that  point  are  very  strong.  The 
business  was  afterwards  carried  on  by  Ford  alone.  It 
does  not  appear  that  Brutton  had  ever  exercised  his 
right  of  retainer.  I  do  not  mean  to  quesdon  the  propo- 
rtion that  one  of  two  partners  to  whom  a  debt  is 
due,  being  made  an  executor,  might  retain  that  debt. 
The  same  reason  seems  to  apply  in  that  case  as  to  a  case 
of  his  being  a  sole  creditor.  In  point  of  fiust,  however, 
there  was  no  retainer,  nor  anything  done  that  shewed 
an  intention  to  retain.  In  1821,  this  arrangement  took 
place;  in  1827,  Mr.  Brutton  died,  and  before  any  right 
of  retainer  had  been  thought  of,  the  legal  interest  in  the 
debt  had  wholly  devolved  on  Ford  alone,  and,  therefore, 
the  reason  which  would  give  the  right  of  retainer  had 
ceased  to  exist.  It  appears  to  me  that  that  alone  is 
sufficient  to  dispose  of  the  case;  but  I  desired  to  look  at 
the  affidavits,  to  see  whether  the  equitable  interest  had 
not  also  passed,  for,  if  it  had,  that  would  be  an  addi- 
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tional  consideration  for  holding  that  the  right  of  retainer 
was  extinguished.  It  appeared  to  me  impossible  to  read 
tke  affidavits  without  understanding  from  them  that 
Mr.  Fcrd  claimed  to  be  absolutely  entitled  to  all  the 
profits  of  the  business,  up  to  the  time  of  the  arrange- 
ment of  the  bufidness  in  1821,  including  the  debt  in 
question. 

[His  Honour  read  the  affidavits^  with  reference  to  the 
illness  and  incapacity  of  Brutton^  and  the  arrangement 
with  his  family  and  friends,  by  which  Ford  purchased 
all  his  interest  in  the  partnership,  as  well  in  respect  of 
the  business  which  had  been  done,  as  of  die  good- will.] 

I  think,  therefore,  that,  in  equity  as  well  as  at  law, 
Sruttan  had  ceased  to  have  any  interest  in  the  debt; 
and,  there  having  been  no  retainer  in  fact,  nor  any  evi- 
dence of  intention  to  retain,  that  the  Masters  con- 
clusion was  right  with  respect  to  the  costs  comprised 
in  the  first  period. 

The  second  period  includes  the  time  between  the 
death  of  the  testatrix  and  the  dissolution  of  tiie  partner- 
diip  of  Brutton  and  Ford;  and,  during  tiiat  period,  it 
appears  that  tiie  Master  has  allowed  all  payments 
actuaUy  made  by  Brutton,  with  this  exception^ — ^Mr. 
Brutton,  a  solicitor  in  the  coimtry,  had  employed  a 
London  agent,  and  payments  had  been  made  to  that 
London  agent.  The  question  before  the  Master  was, 
whether  he  was  to  treat  such  payments  as  payments 
actually  made,  and  which  ought  to  be  allowed,  or 
whether  he  was  to  consider  them  as  only  a  part  of  those 
profits  which  the  Court  does  not  allow  an  executor  or 
trustee  to  make,  and  which  he,  therefore,  could  not 
daim.  The  reason  why  a  trustee  is  not  permitted  to 
make  a  profit  of  the  business  which  arises  out  of  the 
office  he  holds,  is,  that  he  is  bound  to  exerdse  a  control 
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over  the  solidtor  he  emploTs,  to  watoh  the  prooeediagBy 
and  Bee  that  they  are  proper;  and  the  Court  guards  the 
performance  of  that  duty,  by  exdudbng  him  from  any 
pecuniary  intereat  in  the  steps  that  are  tak^L  If  the 
application  of  that  reaaoning  were  carried  to  its  extreme 
length,  it  appears  to  me  it  would  go  to  exclude  the  exe- 
cutor from  receiving  the  sums  which  have  been  allowed 
as  payments,  for  it  may  be  said  that  he  had  a  pecuniary 
interest  in  conniving  at  improper  steps  bemg  taken; 
but  the  Court  does  not  go  that  extreme  lengtL  In 
this  case,  the  Master  has  allowed  the  sums  paid  by 
Bruttan,  in  the  course  of  the  proceedings  during  the 
period  to  which  I  am  referring,  and,  I  think,  oorrectly 
allowed  them.  The  Court  invariably  does  so,  unless 
there  is  some  attempt  to  impeach  the  propriety  of  what 
has  been  done.  Then  the  Court,  having  ao  &r  said 
that  the  steps  shall  be  recognised,  the  question  is  whe^ 
ther  the  Ii!(a8ter  ought  not  to  have  allowed  the  expenses 
paid  to  the  agent,  which  stand  upon  the  same  footing  as 
the  sums  actually  paid;  in  point  of  &ct,  whether  by 
pursuing  that  course  he  would  not  have  done  all  which 
the  Court  affects  to  do^  which  is  to  deprive  a  solicitor 
and  trustee  of  all  profit  from  the  business.  The  coosi- 
deratioBs  on  this  point  are  so  moe^  balanced,  that  I 
have  hesitated  very  much  in  disturbing  the  conclusion 
to  which  tl^  Master  has  come;  but,  upon  the  whokb  I 
think  that  he  has  drawn  the  line  with  more  than  ne- 
cessary strictness,  in  stopping  at  the  predse  point  at 
which  he  has  made  the  allowance  to  cease*  I  thixdc  I 
may  declare  that  the  Master  ought  to  have  allowed  the 
expenses  actually  paid  to  the  agent;  and  refer  it  back 
to  him  to  review  his  report,  regard  bdng  had  to  that 
declaration.  That  vrill  confine  the  alteration  to  that 
point;  everything  else  will  stand. 


I  have  had  great  difficulty  in  knowing  how  to  deal 
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with  the  daim  for  ooBts,  incurred  between  the  time  of  1843. 
the  alleged  diflaolution  of  partnership  of  BruUon  and 
Ford  and  the  death  of  Brutton.  The  Master,  I  under- 
standf  wasof  opinion,  tiiat^  inasmuch  as  Mr.  BnMm  was 
incapable  of  acting,  no  one  had  power  to  dissolve  the  •^«4«i'"'* 
partnership  for  him :  that  he  must  be  considered  as  hay- 
ing been  a  partner  throughout,  and,  therefore,  that  the 
case  will  be  governed  by  the  same  considerations  which  . 
previously  applied.  It  is  not  very  material  which  way 
the  caae  is  taken.  If  heiatobeoondderedasapartner, 
the  Master  was  clearly  right  exc^t  as  to  the  agency, 
if  there  were  any  such,  expenses.  I  confess,  however, 
that,  as  tiie  Defendant's  case  is,  that  the  partnership  was 
dissolved, — ^tiie  represaitative  of  BruUam,  in  fiiot,  adopt- 
ing and  confirming  the  transaction,  and  as  the  £unily, 
who  sold  his  share  and  took  the  benefit  of  such  sale,  do  not 
affect  to  impeach  the  transaction,  I  think  I  am  pursu- 
ing the  strict  course  of  justice  in  hol^bng  tiiat  the  part- 
nership was  dissolved.  But  what  difference  does  it  make? 
I  must  now  consider  Mr.  Ford  as  stani^g  in  one  of  two 
characters, — ^he  was  either  a  solictor  retained  by  some- 
body, or  he  was  acting  officiously.  Then  by  whom  was 
he  retained?  The  original  retainer  was  given  by  John 
Brutton  to  the  firm  of  Ford  and  Bruttofu  Wben  that 
partnership  was  dissolved,  a  new  retamer  would  have 
been  necessary,  in  order  that  Ford  should  be  properly 
retained  as  the  solicitor  in  the  cause.  Who  could  give 
him  tiiis  retainer?  I  cannot  upon  these  proceedings 
hold  that  Mr.  Brutton  gave  it,  for  the  whole  case 
raised  by  Margaret  Brutton  is  that,  at  the  time  of  the 
dissolution  in  1821,  and  thenceforward  imtil  his  death, 
he  was  in  a  state  of  complete  incapacity  either  to  give 
a  retainer  or  do  any  other  act  The  most  fiivourable 
way  in  which  I  can  therefore  treat  Mr.  Fordy  is  as  a 
solicitor  who  has  acted  officiously,  and  carried  the 
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1843.  cause  to  a  snooessftil  result.  The  consequence  is,  that 
which  Mr.  Baron  Alderson  held^  and  in  which  I  agreed 
with  him  in  HaU  y.  Lover  (a),  that  those  who  daim 
the  benefit  of  the  suit, — ^not  complaining  of  the  mode  of 
Jndgmmi.  conducting  it, — shall  pay  the  costs  of  carrying  it  on, 
although  they  may  not  have  employed  the  solicitor  by 
whom  it  was  prosecuted.  This  principle  does  not,  how- 
ever,  help  the  Defendant  Margartt  Brutton^s  case,  for  the 
person  to  make  application  for  the  costs  is  not  Margcaret 
Bruttan,  but  the  solicitor  who  has  so  acquired  a  tide 
to  receiye  them.  Mr.  Ford  might  on  that  ground  think 
fit  to  petition  that  the  funds  now  in  Court  shall  not  go 
out  until  the  proper  costs  are  provided  for,  but  this  is 
not  that  proceeding.  It  is  the  daim  of  Marfforei  Brut- 
ion,  who  never  retained  him,  and  who  is  a  mere  stronger 
to  the  transaction;  and  I  do  not  think  I  can  possibly  do 
otherwise  than  confirm  the  Master's  report;  although 
the  disallowance  of  this  sum  may  merely  produce  a 
circuity,  and  ultimately  throw  the  same  costs  on  the 
fund  in  another  shape. 

(a)  1  Hare,  671,  575. 
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FISK  V.  NORTON.  27«*  «^  8W 

m  Januofy. 

X  HE  testator^  after  giving  variouB  l^acies  and  annui-  A  penon  to 

ties,  gave  the  residue  of  his  personal  estate  to  his  ex-  or anum^/' 

ecutors,  npon  trust  to  invest  the  same  in  government  pafd^^tof^ 

or  real  securities^  and  pay  the  dividends,  interest,  and  ^  j™*t^*7rt^ 

annual  income  unto  his  sister  Sarahs  for  and  during  the  legatee  for  life 

term  of  her  natural  life ;  and  from  and  after  the  decease  isnot  a  i     ^' 


of  the  said  Sarah,  if  his  sister  Elizabeth  should  be  then  ^  gJ^dS  * 
living,  to  pay  out  of  the  said  dividends,  interest,  and  nwtrationof  the 
annual  proceeds,  unto  the  said  Elizabeth,  a  weekly  sum  by  legatees  of 
of  twenty  shillings  for  her  life ;  and  upon  ftirther  trust,  ofthe*idtiiiiate 
to  pay  and  apply  the  interest,  dividends,  and  produce  of  ^^^^^ 
1000 JL,  part  of  the  said  trust- monies,  into  the  hands  of  cree^fw  taking 
his  niece,  Sarah  Fish;  and  after  the  decease  of  Sarah  ^^^  ^ 
Fish,  the  testator  gave  the  sud  principal  sum  of  \QQOl  tntion  rait,  in 
to  her  children.    After  some  other  gifl»  in  a  similar  aona  interested" 
form,  the  testator  gave  and  bequeathed  all  his  personal  parties atthe 
estate  which  should  remain  afl;er  payment  of  the  said  rearing. 
l^acies,  annuities,  and  weekly  sums,  to  be  equally  di- 
vided between  and  amongst  nine  persons  therein  named; 
and  in  the  case  of  the  death  of  any  of  ihem  before  his 
dster  Sarah,  leaving  issue,  he  gave  their  shares  to  their 
children.    The  bill  was  filed  in  the  lifetime  of  Sarah, 
the  tenant  for  life,  by  parties  entitled  to  two  of  the  nine 
remduary  shares,  against  the  executors,  and  the  parties 
claiming  the  other  seven  residuary  shares,  for  the  ad- 
ministration of  the  estate. 


At  the  hearing,  Mr.  Walker,  Mr.  Lovai,  Mr.  Jeremy,  Argument, 
Mr.   Terrell,  and  Mr.  Bevir  appeared  for  the  several 
Defendants. 

It  was  objected  that  the  testator's  As^v  Elizabeth, 


382 


Norton. 
Argument. 


Judgment* 


CASES  IN  CHANCERY. 

and  his  niece^  Sarah  Fish  (a),  were  I^atees  of  parte  of 
the  residue,  and  necessary  parties  to  the  soit. 

Mr.  RoupellmA  Mr.  RoUy  for  the  Plidntiflb,  said  that 
the  sister  Elizabeth  and  the  niece  were  merely  pecuniary 
legatee^*  whose  l^acies,  instead  of  being  paid  before 
the  interest  of  the  tenant  for  life  commence4»  were  to 
be  paid  after  that  interest  had  determined.  PidgeJm/  v. 
RawUng  {b). 

The  Vicx-Chancellor  held  that  they  were  not  ne- 
cessary parties. 


The  parties  entitled  under  the  gift  over  to  the  issue 
of  the  refflduary  legatees  dying  before  the  time  of  dis- 
tribution beiDg  numerous,  it  was  apprehended  that  some 
of  them  were  not  parties  to  the  suit,  and  that  the  decree 
might,  in  that  case,  be  ineffectual;  and  it  was  ordered 
that  the  Master  should  inquire  and  state  to  the  Court 
Decree.  ''whether  there  are  any  and  what  children  of  {flie  eight 
survwififf  residuary  legatees)  now  Htii^  and  whether  {a 
deceased  residuary  legatee)  left  any  and  what  diildren 
him  surviving,  and  whether  such  children  are  now  liv- 
ing or  dead ;  and,  if  dead,  when  they  died,  and  who  is 
or  are  their  personal  representative  or  representatives; 
and  also  inquire  and  state  whether  any  and  what  assign- 
ments or  incumbrances  have  been  executed  or  created 
by  the  several  parties  interested  in  the  residue  of  the 
said  testator's  estate,  or  any  or  eillier  of  them,  and  what 
person  or  persons  is  or  are  now  interested  in  the  said  re- 
sidue by  virtue  of  any  such  assignments  or  incumbrances; 


(a)  The  same  objection  ap-         (5) 
plied  as  to  others  of  the  legatees     562. 
under  the  will,  in  a  like  aituatioB. 


I  Y.  &  C.  Chan.   Ca., 


Decree. 
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snd  if  the  Master  shall  find  that  all  the  children  now  1843. 
living  of  the  said  {eight  survwing  residuary  legatees),  and 
the  children  now  livings  and  the  personal  representatives 
of  such  children^  if  any,  as  are  now  dead,  of  the  said  [d^ 
ceased  residuary  legatee),  and  also  all  the  incumbrancers 
on  the  said  remdue,  are  parties  to  this  suit,  or  to  any 
suit  supplemental  hereto  tn  tohich  a  decree  shall  have 
been  made  for  carrying  on  the  decree  and  proceedings 
in  this  suit,  and  gnring  the  parties  thereto  the  ben^  of 
this  suit  and  decree,  then  let  the  Master  take  an  ac- 
count of  the  personal  estate  of  the  testator,^  &c 


TIPPING  V.  CLARKE.  i^handim 

TFAruary, 
HE  Plidnlafi;  a  &ctor,  had  dealings  with  the  De-     The  38th 

fendant,  a  merchant,  and  disputes  arising  between  them,  g^gt,  i84i,  en- 

the  Defendant,  in  a  letter  to  the  Plaintiff,  stated  in  J^*^*;;„. 

effect,  that  he  had,  with  much  time  and  trouble,  ac-  iwcr  to  decline 

quired  a  knowledge  of  the  contents  of  the  Plaintiff's  iDterrogatory, 

books,  not  only  relating  to  his  (the  Defendant's)  account,  ^h^^T^j^ht 

but  also  to  the  accounts  of  all  the  Plaintiff's  other  Irish  Jf^«  P~^?^ 

himieif  by  de- 

iiiends,  and  that  he  (the  Defendant)  intended  to  call  a  murrer,  applies 
meeting  of  the  latter,  his  object  being  to  make  a  public  ^^demumr 
exhibitionofthePlaintirs  books.    ThePkintiffthei^  ^^^jl^'^'^ 
upon  filed  his  bill,  charging  that  the  Defendant  had  by  °^^^  ^^  i'^^ 
surreptitious  and  fraudulent  means  obtained  access  to  the  relief,  u 
the  Plaintiff's  accounts,  books,  and  other  documents,  ha^been  a  de- 
relating  to  the  Plaintiff's  business,  and  had  by  the  like  ^^^^ 
means  made  or  obtained  copies  thereof,  not  only  in  re-     \j^^^  the 
ference  to  his  own  transactions  with  tiie  Plaintiff,  but  74th  Order  of 

April,  1828, 
the  Master  does 
not,  on  the  ground  of  immateriality,  oyermle  exceptions  for  insufiieiency,  unless  it  is  dear 
that  the  question  cannot  be  material.    If  the  materiality  be  doubtful,  the  case  is  not  within 
the  Order. 

Construction  of  an  answer,  oontainix^  a  general  denial  of  the  facts  charged,  in  Uie  terms 
of  the  charge,  with  a  saving  so  fiir  as  the  o&er  statements  in  the  answer  admits  or  explains 
them. 
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Ckar§€. 


alao  in  reference  to  the  PlidntiflP's  dealings  with  other 
peieonsy  and  in  particular  with  TariouB  connexions  and 
fiiends  of  the  Plaintiff  in  Ireland  and  elsewhere,  in 
which  the  Defendant  had  no  concern.  The  bill  diarged 
that  the  Defendant  ought  to  set  forth  a  list  and  descrip- 
tion of  all  copies  of,  and  extracts  or  entries  frcMn,  and  of 
all  other  particulars  respecting  the  said  accounts,  books, 
and  documents,  relating  to  such  transactions,  at  any  time 
or  in  any  manner  obtained  by  him^  or  which  were  in  any 
way  then  in  his  possession  or  power,  or  under  his  control, 
or  to  which  he  had  any  means  of  access,  and  ought  also  to 
set  forth  how  and  when,  and  from  whom,  he  obtained 
the  same,  and  what  means  of  access  he  then  had  thereto, 
and  when  he  parted  with  the  custody  of  any  of  the  said 
seyeral  particulars  which  were  not  then,  but  formerly 
were,  in  his  possession  or  power,  or  under  his  control, 
and  where  the  same  then  were,  and  what  had  become 
thereof 


Fir9t 
Exception. 


Seeotul, 


7%ird. 


^bur/A. 


The  bill  inquired,  1st,  Whether  it  was  not  true  that 
the  Defendant  had  by  surreptitious  and  fraudulent  means^ 
or  by  some  and  what  means  obtained  access  to  the 
Plaintiff's  accounts,  books,  and  other  docimients  relating 
to  his  business,  or  to  some  and  which  of  them.  2ndly, 
Whether  he  had  not  in  some  and  what  manner  made  or 
obtained  copies,  or  a  copy,  or  extracts,  or  an  extract, 
therefrom,  or  of  some  and  what  part  or  parts  thereof. 
Sidly,  Whether  he  had  not  made  or  obtained  such  copies 
or  extracts,  not  only  in  reference  to  his  own  transactions 
with  the  Plaintiff,  but  also  in  reference  to  the  Plaintiff^s 
dealings  with  other  persons,  and  in  particular  with  var 
rious,  or  some  and  what  friends  of  the  Plaintiff  in  Ire- 
land and  elsewhere,  with  which  he  had  no  concern. 
4thly,  The  bill  called  upon  the  Defendant  to  set  forth  a 
list  and  short  description  of  all  copies  o^  and  extracts  or 
entries  from,  and  of  all  other  the  particulars  aforesaid  'm 
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•  his  pofisesfflon  or  power.     5thly^  How  and  wbeii>  and        1843. 
from  whom,  he  obtained  the  same,  and  what  means  of 

-access  he  then  had  thereto:  andBthlyj  When  he  parted 
with  the  custody  of  any  of  the  said  several  particulars 
which  were  not  then,  but  formerly  were,  in  his  posses-  ^?^     ' 
don  or  power,  and  where  the  same  then  were,  and  what  g^^j^^ 
had  become  thereo£ 

The  bill  prayed  that  the  Defendant  might  be  restrained       Prater. 
by  injunction  fix>m  printing  or  otherwise  copying,  and 
from  publicly  exhibiting  or  making  known,  and  from 
distributing  or  parting  with  any  copies,  or  otherwise  in 
any  way  publishing  the  said  accounts,  books,  and  docu- 

.  ments,  and  any  copies  of,  or  extracts  from,  the  same,  and 
might  be  decreed  to  deliver  up  to  the  Plaintiff,  or  to 
destroy,  all  such  copies  and  extracts ;  and  might  also  be 

.decreed  to  pay  the  costs  of  the  suit. 

The  Defendant,  by  his  answer,  said  that,  suspecting  Antwer. 
the  Plaintiff  had  rendered  him  false  statements  of  the 
sales  of  the  goods  consigned  to  him  by  the  Defendant, 
and  appropriated  to  his  own  use  part  of  the  proceeds 
which  he  ought  to  have  accoimted  for  to  the  Defendant, 
he  (the  Defendant)  made  inquiries,  and  exerted  himself 
to  obtain  information  respecting  the  matters  aforesaid,  and 
to  ascertain  the  true  state  of  the  case  with  respect  there- 
to, and  by  the  means  aforesaid  he  obtained  information 
respecting  it,  relating  to  the  Defendant's  own  affairs  and 
property,  and  the  dealings  of  the  Plaintiff,  as  his  factor, 
in  respect  thereof,  and  the  accounts  relating  to  the  same, 
and  the  Defendant  had  some  private  memorandums  re- 
lating to  the  same  matters,  and  of  the  information  so 
obtained,  which  memorandums  were  written  on  several 
.  separate  papers,  and  were  in  the  Defendant's  possession ; 
and  the  Defendant  had  a  few  other  memorandums  of  a 
nmilar  nature,  which  he  was  then  unable  to  find,  al- 
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1843.  tfaoagh  he  liad  searched  for  the  Buaae,  ind,  in  oonse- 
quenoe,  believed  that  the  same  had  been  lost  or  dertioyed, 
and  was  unable  to  set  forth  any  other  description  or  ac- 
count thereof,  or  when  the  Defendant  parted  with  the 
same,  or  where  the  same  then  were,  and  what  had  be- 
come thereof  And  the  Defendant  insisted  that  he  was 
entitled  to  retain  all  such  memorandums,  and  that  he 
ought  not  to  be  compelled  to  produce  or  make  any  dis^- 
oovery  respecting  the  same  or  any  of  tiiem,  ftr  they 
nlated  exdonvely  to  the  Defendant's  property  and 
goods,  and  the  sales  thereof,  with  the  exception  only, 
that  two  of  the  memorandums  contuned  notes  made  by 
the  Defendant  of  information  obtained  by  him,  of  diifier- 
ences  between  the  accounts  of  the  proceeds  realixed 
and  received  by  the  Plaintiff,  from  merdiandize  of  the 
Defendant,  and  also  of  some  other  persons  therein  men* 
tioned,  being  also  connections  in  trade  of  the  Pluntiff, 
he  having,  as  the  Defendant  believed,  improperly,  un- 
fairly, and  fraudulently  retained  and  appropriated  to  his 
own  use  the  sums  cmistituting  such  differences;  butthe 
Defendant  denied  that  he  had,  by  surreptitious  and  firan- 
dulent  means,  or  by  any  means  except  qm  aforesaid^  and 
by  an  order  in  a  suit  in  which  he  was  Plaintiff,  obtained 
access  to  the  Plaintiff's  accounts  and  books,  or  other 
documents,  or  any  of  them,  or  9aoe  as  iherem  mentkmed 
had,  in  any  manner,  made  or  obtained  copies  or  a  copy 
tiiereo^  or  extracts  or  an  extract  therefrom,  or  of  any 
part  thereof:  and  tiie  Defendant  said  that  he  had  in  his 
possession  or  power  the  memorandums  or  papers  there- 
inbefore mentioned  and  described,  which  he  inmsted  he 
was  not  bound  to  produce  or  discover  in  any  manner  to 
the  Plaintiff,  and  that  the  Phdntiff  had  not  by  his  bill 
shewn  any  ground,  or  made  any  case,  entitling  him  to 
the  production  or  discovery  thereof,  and,  excqit  as  afore- 
saidy  the  Defendant  d^ed  the  possession  of  any  docu- 
ments,—followmg  the  terms  of  the  interrogatory. 
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Hie  Plaintiff  took  six  exoeptions  for  insuffidencj,  in 
respect  of  the  interrogatories  which  are  above  distin- 
goished.  The  Master  oyermled  the  exceptions.  Upon 
exceptions  to  his  report, 

Mr.  RoupeU  and  Mr.  RoU  submitted  that  the  answer 
was  erasiye,  and  that,  even  supposing  the  bill  were  de- 
murrable, the  38th  Order  of  August,  1841,  was  not  in- 
tended to  alter  the  rules  of  pleading,  to  the  extent  of 
giving  to  an  answer  the  effect  of  a  demurrer  to  the 
relief.  It  was  intended  only  to  give  to  an  answer  the 
effect  of  a  demurrer  to  the  discovery.  On  the  title  to 
relief  they  cited  Gte  v.  PritchaTd{a). 

Mr.  Bazalgettey  for  the  Defendant,  argued  that  the 
interrogatories  were  in  terms  answered,  and  that  the 
specific  answers,  referred  to  in  the  general  denial,  ap- 
plied to  all  the  facts  which  were  material  to  any  relief 
that  could  be  given ;  for  the  Plaintiff  was  not  entitled 
to  any  part  of  the  relief  prayed  with  respect  to  the 
accoimts  of  his  dealings  with  the  Defendant  himself, 
whatever  might  be  his  title  to  relief  with  respect  to  the 
accoimts  of  the  Plaintiff's  dealings  with  third  persons. 
Under  the  38th  Order  of  August,  1841,  the  Master 
had,  therefore,  correctly  overruled  the  exceptions,  as  to 
inquiries  leading  to  that  part  of  the  relief  which  might 
have  been  demurred  to;  and  the  inquiries  not  covered 
by  that  principle  were  properly  held  to  be  immaterial, 
under  the  power  given  to  the  Master  by  the  74th  Order 
of  April,  1828. 


1843. 


AT^WIMtUu 


Vice-Chamcellob,  after  stating  the  subject  of  the 
bill,  and  of  the  exceptions: — 

I  have,  in  this  case,  to  consider  three  points :  first.     Judgment. 


VOL.  IL 


(a)  2  Swans.  402. 
DD 


H.  W. 
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1843. 


Judgment, 


whether  the  Defendant  has  sufficienily  answered  the 
matter  of  the  exceptions,  admitting  that  he  has  verballj 
answered  the  interrogatories:  secondly,  whether  (if  he 
has  not  sufficiently  answered)  it  is  materia>to  the  relief 
prayed,  that  he  should  answer  the  matters  in  question, 
with  reference  to  the  74th  Order  of  April,  1828: 
and  thirdly,  whether  the  Defendant  is  relieved  from 
the  necessity  of  answering  by  the  effect  of  the  38th 
Order  of  August,  1841.  With  regard  to  the  first  point, 
whether  the  Defendant  has  answered  or  not,  I  make  the 
observation,  which  is  very  commonly  and  usefully  made 
by  all  Judges  who  have  to  consider  this  question, — 
which  is,  that,  if  the  Defendant  will  simply  answer  in 
the  terms  of  the  bill,  he  avoids  all  difficulty  on  the  sub* 
ject ;  but,  if  instead  of  doing  so,  he  gives  an  answer 
which  is  not  precise  with  reference  to  all  the  matters  on 
which  he  is  interrogated,  and  then  endeavours  to  shelter 
himself  under  a  general  denial,  coupled  with  the  words 
*'  except  as  aforesaid,"  or  similar  expressions,  he  makes  it 
oflen  difficult  to  decide  whether  the  answer  is  sufficient 
or  not.  The  rule,  since  I  have  known  the  practice  of  the 
Court,  has  been,  that  wherever  the  Defendant  denies  the 
bill  to  be  true,  '' except  as  aforesaid,"  or  '^  except  as  ap- 
pears by  the  other  parts  of  the  answer,"  if  there  be  not 
found  on  the  answer  a  clear  and  suffident  statement, 
which,  to  a  reasonable  extent,  meets  the  whole  case,  the 
answer  is  deemed  to  be  evasive.  Then,  does  the  pre- 
vious part  of  the  answer  to  the  subject  of  the  three  first 
exceptions  meet  the  questions  put  by  the  bill,  and  ex- 
plain the  matters,  so  far  as  it  relates  to  the  allegation  that 
the  Defendant  has  had  access  to,  and  has  taken  copies 
or  extracts  from,  the  Plaintiff's  books,  and  that  such 
copies  and  extracts  relate  to  accounts  between  the 
Plaintiff  and  third  persons,  as  well  as  between  him  and 
Defendant?  I  am  clear  that  the  Defendant  has  not 
given  any  such  sufficient  or  explanatory  statement 
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[His  Honor  read  ihat  part  of  the  answer.]  The  state- 
ment the  Defendant  makes  is  perfectly  consistent  with  the 
supposition  that  the  Defendant  may  have  had  access  to, 
and  taken  copies  and  extracts  from,  the  books,  relating  as 
well  to  his  own  affairs  as  to  the  affairs  of  other  persons. 
It  is  a  general  denial,  **  except  as  aforesiud  f  but  there  is 
not  any  previous  allegation  which  excludes  the  suggestions 
to  which  this  qualified  denial  applies.  It  is  a  mere  gene- 
ral denial,  in  answer  to  a  specific  charge,  with  which  the 
Court  never  requires  a  plaintiff  to  be  satisfied.  The  first, 
second,  and  third  exceptions  must,  therefore,  be  allowed. 


1843. 


Judgment. 


The  fourth  exception  stands  on  a  different  footing, 
for  the  substance  of  the  answer  is,  that  the  Defendant 
has  in  his  possession  no  documents  relating  to  the  deal- 
ings between  the  Plaintiff  and  other  persons,  except 
two, — that  those  two  have  upon  them  certain  memoranda 
to  the  effect  mentioned  in  the  bill,  as  to  the  transactions 
between  the  Plaintiff  and  other  persons  therein  named. 
The  answer  would  enable  the  Court,  on  motion,  to  order 
the  production  of  those  two  documents.  If  the  docmnents 
produced  under  that  order  should  not  correspond  with 
the  representation  in  the  answer,  or  the  names  of  the 
persons  with  whom  the  dealings  took  place  should  not 
appear  on  them,  or  if  the  memoranda  upon  them  do  not 
agree  with  the  description  in  the  answer,  the  Plaintiff 
may  move  for  an  order  that  the  Defendant  should  make 
a  fiirther  discovery  on  oath ;  and  enable  the  Plaintiff  to 
obtain  the  production  of  the  identical  documents.  If  the 
documents  correspond  with  the  description  in  the  answer, 
that  prim&  facie  will  be  sufi&cient  to  identify  them,  and 
shew  that  the  order  of  the  Court  has  been  complied 
with.  It  may  be  answered  that  it  would  be  possible  for 
the  Defendant  to  substitute  other  documents  for  those 
so  described;  but  the  same  may  be  said  of  almost  every 
document    If  they  were  distinguished  by  several  marks 

D  d2 
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1843.  and  sucoessive  numbers,  the  Court  cannot  guard  against 
the  possibility  of  fraud  by  substitution  of  other  docu- 
ments bearing  similar  marks  or  numbers.  With  respect 
to  those  two  documents  I  think  the  answer  is  sufficient. 

*^^'"**''  The  other  documents,  however,  the  Defendant  does  not 
even  affect  to  number;  and,  supposing  he  is  bound  to 
produce  or  give  ihem  up,  the  answer  is  not  suffident 

The  subject  of  the  fifth  exception,  when  and  from 
whom  the  Defendant  obtdned  the  documents,  falls 
within  the  observation  I  have  already  made.  Until  the 
Defendant  has  given  a  specific  answer  to  the  question, 
whetiier  he  has  the  documents  in  his  possession,  I  can- 
not be  satisfied  with  a  general  answer  6rom  him. 

The  answer  to  the  sixth  exception  is  insufficient  for 
a  different  reason;  and  I  have  very  little  doubt  that  the 
answer  was  meant  to  be  sufficient,  and  that  the  Plaintiff 
will  not  be  benefited  by  my  allowing  the  exception ; 
but  the  answer  is  made  evasive  in  saying  that  the  De- 
fendant cannot  set  forth  when  he  parted  with  the  papers 
or  memoranda,  and  what  had  become  thereof.  When 
a  Defendant  answers  conjunctively  by  saying  he  is  un- 
able to  answer  half-a-dozen  things,  and  does  not  add 
"  or  any  of  them,"  it  is  obvious  that  the  answer  may 
be  evasive. 

The  next  point  is  with  r^ard  to  the  materiality  of 
the  exceptions.  The  74th  Order  directs  the  Master  to 
consider  the  relevancy  or  materiality  of  the  question  or 
statement.  The  Master  undoubtedly  has  always  to  read 
the  bill,  and  to  see  what  the  scope  of  it  is,  on  the  ques- 
tion of  materiality;  but  the  Order  is  not  imperative  that 
the  Master  shall  weigh  that  question  with  the  nicety 
which  is  necessary  on  questions  of  a  right  to  property ; 
but — ^having  regard  to  it, — if  the  statement  is  dearly 
immaterial,  he  is  to  take  that  circumstance  into  account 
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in  determining  on  the  sufficiency  of  the  answer.  If  the  ^  1849. 
Phuntiff  is  entitled  to  relief  at  the  hearing  of  the  cause, 
or  if  the  effect  of  the  bill  being  demurrable  (supposing 
it  to  be  so)  is  not  to  protect  the  Defendant, — ^the  Plaintiff 
may  have  occasion  to  prove  that  the  Defendant  has  copies 
of  his  books,  which  he  has  threatened  to  publish;  and 
that  the  Plaintiff  has  a  right  to  restram  him  from 
publishing  them.  It  is  impossible  to  say  the  discovery 
in  this  case  may  not  be  material  The  fact  of  having 
access  to  the  books  may  be  very  material  It  may 
be  an  important  link  in  the  chain  of  evidence  to  prove 
that  the  Defendant  in  truth  had  taken  the  copies  or 
extracts.  It  is  material  also  with  a  view  to  the  in- 
junction, for,  if  I  had  to  decide  that  question  on  mo- 
tion, I  might  probably  say  that  it  involved  so  much  diffi- 
culty, that  I  could  not  try  the  cause  before  the  hearing; 
but  then  the  mischief  of  publication  being  one  which 
the  Court  could  not  repair,  and  which  could  scarcely 
be  adequately  repaired  in  damages,  I  might  possibly 
grant  the  interim  injunction  imtil  the  right  was  de- 
cided. Again,  at  the  hearing,  the  Plaintiff  may  be  en- 
titled to  have  the  documents,  or  some  of  them,  delivered 
up  to  be  cancelled,  or  to  have  ihem  impounded ;  and,  if 
any  relief  of  that  kind  is  to  be  given,  the  Plaintiff 
would  be  bound  to  prove  in  some  way  what  the  docu- 
ments are;  and  whatever  he  is  boimd  to  prove  at  the 
hearing,  he  is  at  liberty  to  prove,  if  he  can,  by  the  oath 
or  admission  of  the  Defendant.  The  documents  musty 
therefore,  be  so  fiur  described  that  the  Court  may  be  in 
a  conation  to  make  a  decree  at  the  hearing,  if  the  Plain- 
tiff should  be  entitled  to  a  decree.  The  answer  may  be 
material  also  with  regard  to  the  costs  of  the  suit  I 
^ve  no  opinion  on  the  right  of  the  Plaintiff  to  the  pro- 
duction of  the  documents :  that  is  not  the  present  question. 

>    The  only  other  point  arises  on  the  suggestion  that 
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1843.  ^e  bill  ifl  demurrable^  and  that^  in  such  case,  the  38th 
Order  of  AuguBty  1841,  gives  the  Defendant  the  benefit 
of  a  demurrer  in  this  form. 

''^"'^***^'  Those  who  are  familiar  with  the  old  cases  on  the  sub- 
ject before  Lord  T%urIow,  Lord  BoBsJyn;  and  Lord  Eldan, 
know  the  contest  which  for  a  long  time  existed  on  the 
point,  whether  the  Defendant  answering  could  refuse  to 
answer  fully,  unless  the  question  itself  was  inmiateiial, 
or  a  breach  of  professional  confidence,  or  calculated  to 
subject  him  to  puns  and  penalties,  or  any  question  of 
that  nature,  which  the  Court  never  obliges  a  Defendant 
to  answer,  even  where  the  right  to  relief  is  admitted. 
la  the  consideration  of  those  cases,  a  distinction  was  con- 
stantly taken  in  argument  between  a  bill  which  was  de- 
murrable, and  on  which  the  Court  might,  therefore,  see 
that  the  discovery  would  be  useless,  and  the  case  of  a  plea 
or  answer  where  the  question  of  right  to  discovery  de- 
pended on  a  fact,  the  truth  of  which  the  Court  could  not 
ascertain  before  the  hearing  of  the  cause.  But  this  dis- 
tinction was  not  allowed  by  the  Court, — ^Lord  JSldan  say- 
ing the  Master  could  not  try  whether  the  bill  was  demur- 
rable. Now  the  38th  Order  was  certainly  intended  to 
alter  this  practice  where  the  bill  was  clearly  demurrable ; 
and  I  conceive  that,  as  the  case  goes  first  before  the 
Master,  the  Court,  by  the  order  in  question,  placed  the 
Master  in  the  same  situation  as  the  Court  in  that  re- 
spect ;  and  although  the  general  rule  is,  that  a  bill  must 
be  so  stated  as  to  shew  that  the  Plaintiff  would  be  cer- 
tainly entitled  to  relief,  and  it  is  not  sufficient  to  say  he 
may  be  entitled  to  it,  yet  the  Court  very  commonly 
exercises  a  discretion  in  saying,  that  a  question  is  of  too 
much  difficulty  to  decide  upon  demurrer.  The  right  to 
discovery  in  cases  like  the  present  may  be  put  on  three 
groimds.  First,  on  the  ground  of  property  in  the  books, 
which  depends  on  the  statute  of  Anne;  secondly,  on  a 
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breach  of  contract  between  the  parties ;  and  the  third  isiS. 
ground,  which  is  common  to  all  cases,  is,  that  the  Court 
interposes  to  prevent  a  positive  wrong,  the  consequences 
of  which  cannot  be  adequately  measured  or  repaired  in 
damages.  I  do  not  mean  to  give  any  opinion  in  this  •'V"'**'' 
stage  of  the  case,  how  far  these  principles  may  ulti- 
mately apply  to  it,  or  whether  or  not  a  party  has  a  pro- 
perty in  the  contents  of  his  books  of  accoimt.  To  draw 
aline  between  different  classes  of  books,  on  the  question 
of  property,  requires  much  consideration.  I  cannot,  with- 
out argument,  decide  that  there  may  not  be  a  property 
in  these  books  in  the  Plaintiff,  as  the  bill  charges  there  is. 
Looking  at  the  case  with  reference  to  contract,  I  can- 
not say  that  the  Defendant  shall  not  make  known  to  the 
world  his  own  dealings  with  another  party ;  but  it  is 
clear,  that  every  clerk  employed  in  a  merchant's  coimt- 
ing-house  is  imder  an  implied  contract  that  he  will  not 
make  public  that  which  he  learns  in  the  execution  of  his 
duty  as  clerk :  if  the  Defendant  has  obtained  copies  of 
books,  it  would  very  probably  be  by  means  of  some 
clerk  or  agent  of  the  Plaintiff,  and  if  he  availed  himself 
surreptitiously  of  the  information,  which  he  could  not 
have  had  except  from  a  person  guilty  of  a  breach  of  con- 
tract in  conmiunicating  it,  I  think  he  could  not  be 
permitted  to  avail  himself  of  that  breach  of  contract. 
I  cannot  say  that  a  serious  injury  may  not  arise  by  the 
publication  of  accounts  under  such  circumstances ;  nor 
am  I  in  a  condition  to  say,  with  any  satisfaction  to  my- 
self, that  this  is  not  a  case  in  which  the  Court  will  give 
relief  of  the  nature  which  is  sought.  The  question 
arising  only  incidentally,  on  exceptions  to  the  answer, 
and  the  answer  being  evasive,  I  think  the  Master  should 
have  allowed  the  exceptions. 

Exceptions  to  the  report  allowed. 
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22nd,  2Srd, 
<md24ik 

^2^5^^  PULLER  V.  BENETT. 

After  the  com-  IN  February,  1831,  Sir  J.  J.  Dillon,  who  was  the  owner 

mencement  of 

a  treaty  for  the  of  an  undivided  moiety  of  an  estate  called  the  Hatch 
tate  by  A.rimd  estate,  in  Wiltshire,  subject  to  a  mortgage  to  Mollan, 
nVT^"^  conmienced  a  treaty  with  the  Defendant  Benett,  the 
agreed  to  give    elder,  for  the  sale  to  him  of  the  said  moiety.     The  draft 

C.  a  mortgage       ^  ,  •  •  •        i        »    ** 

on  the  estote  aa  of  an  agreement  was  drawn  up  m  wntmg  by  •/.  Benett, 

a  security  for      ^^  ^j^^^^  ^^  ^^^  ^^  ^^  ^^  g.^  j  j  j^jj^^ 


the  alterations  did  not  appear  to  have  been  adopted  by 
Benett,  but  the  abstract  was  delivered,  and  a  correspond- 
ence commenced  between  Sir  J.  J.  Dilbm,  and  Messrs. 
Farrer  §•  Co.,  the  solicitors  of  Benett,  with  respect  to 

Li  the  draft  of 


an  antecedent 
debt,  and  no- 
tice of  the 
agreement  was 
given  to  the 
solicitors  of  B. 
The  treaty  for 
the  sale  after- 
wards ceased  to  the  title,  with  a  view  to  the  purchase, 
be  prosecuted  jir*  j»         iin*  »• 

for  upwards  of   agreement  as  nuuie  by  Benett  and  signed  by  Sir  J.  J. 
ing  pi^df  ^^'  Dillon,  the  stipulated  purchase-money  was  13,000il 

wUch  time  the 
suit  of  an  ad- 
Terse  claimant 
of  the  estate 
was  pending. 
A.  then  di^l, 
and  B.  pur- 
chased the  es- 
tate at  a  lower 
price  from  the 


pnce 

heir  and  de- 


On  the  18th  of  November,  1831,  Sir  J.  J.  Dillon  be- 
ing indebted  to  P.  M.  Chitty,  a  solicitor,  in  respect  of 
costs  and  disbursements,  signed  a  memorandum  in 
writing,  whereby  he  agreed  to  execute  a  mortgage  to 
Chitfy  of  the  Hatch  estate  for  securing  such  sum  of 


Tisee  of  A.  B.  money  as  was  due  from  him  to  Chitty,  on  the  balance  of 
^te'^™rt-  «^<5<^^°*  ^<>*  exceeding  the  sum  of  2,000i,  as  soon  as  such 
gsge  to  D.        mortgage  could  be  prepared.     The  draft  of  a  mortgage- 

The  same  soli- 

dtors  were  con-  deed  was  afterwards  prepared  and  sent  to  Mr.  Stephens, 
cem     or    .     ^^  solicitor  of  Sir  J.  J.  Dillon,  but  the  proposed  deed 
was  not  executed. 


from  the  com- 
mencement of 
the  treaty  with 
A.  until  the 
final  purchase 
of  the  estate, 
and  for  D.  in 
the  business  of 
the  mortgage : — 

Heldf  under  the  circumstances  of  the  case,  that  B.  and  D.  had,  through  their  solicitors, 
constructive  notice  of  the  agreement  with  C,  and  that  the  estate  in  their  hands  was  subject 
to  the  lien  of  C.  for  the  amount  agreed  to  be  scoured  by  the  proposed  mortgage. 


Chitty,  by  way  of  security  for  a  debt  which  he  owed 
to  the  Plaintiffs  G.  and  R.  Fuller,  who  were  bankers,  in 
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March,  1832,  assigned  to  the  Plaintiff  Smiih,  as  trustee 
for  ihem,  the  debt  owing  to  him  {Ckitfy)  fiom  Sir  J.  J. 
DiUon^  and  all  securities  for  the  same.  On  the  29th  of 
March,  1832,  Messrs.  Smith  !f  AUisians,  the  solicitors 
of  the  Plaintifis,  gaye  Messrs.  Farrer  if  Co.,  the  solicitors 
of  J.  Benett  the  elder  and  J.  Benett  the  younger,  notice 
of  tiie  assignment  by  Chithf  to  the  Plaintiffs,  of  the 
debt  for  which  he  held  the  undertaking  to  execute  a 
mortgage  of  the  estate  contracted  to  be  sold  to  Benett, 
and  requested  to  be  informed  of  the  time  when  the  pur- 
chase was  to  be  completed,  that  they  might  attend  and 
receive  the  amount  due  to  Chitty.  In  November,  1832, 
Chitty  became  bankrupt. 

In  August,  1832,  Sir  Hyde  Parker  filed  his  bill  against 
Sir  J.  /•  Dillon,  the  Defendant  /•  Benett  the  elder,  and 
others,  and  thereby  claimed  to  be  equitably  entitied  to 
the  said  moiety  of  the  Hatcli  estate.  The  Defendant 
Benett,  the  elder,  by  his  answer  in  that  suit  claimed  the 
benefit  of  the  contract  of  sale ;  but  did  not  acknowledge 
that  he  was  bound  by  it.  The  cause  (Parker  v.  Dillon 
and  others)  was  heard  in  November,  1835,  and  the 
bill  was  dismissed  with  costs.  After  the  termination  of 
Parker^s  suit,  Sir  J.  J.  Dillon,  being  desirous  of  enforc- 
ing the  performance  of  what  he  considered  to  be  the 
contract  he  had  made  with  the  Defendant  J.  Benett  the 
elder,  for  the  sale  of  the  Hatch  estate,  with  which  Be^ 
nett  declined  to  proceed,  caused  a  bill  to  be  prepared  for 
that  purpose;  but,  in  February,  1837,  before  further 
steps  were  taken.  Sir  J.  J.  Dillon  died,  having  by  his 
will  devised  all  his  estates,  including  the  said  moiety  of 
the  Hatch  estate,  to  his  sister  Henrietta  Dillon,  who  was 
also  his  heiress-at-law,  and  having  also  appointed  her  his 
residuary. legatee  and  sole  executrix. 

Soon  after  the  death  of  Sir  J,  J.  Dillon,  an  agreement 
was  entered  into  between  Henrietta  DiUon  and  the  De-> 
fendant  J.  Benett  the  elder,  by  which  the  latter,  on 


1843. 


SttUemtni, 
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1843.  behalf  of  himself  and  J.  Beneti  the  jomiger,  agreed  to 
puTchaae  the  said  moietj  of  the  Hatch  estate,  and  to 
accept  the  title  as  it  then  stood,  at  the  reduced  sum  of 
Wf&QOL  The  Plaintiffi  alleged  that  this  was  merely  a 
completion  of  the  former  contract  with  an  abatement  of 
price :  the  Defendants  alleged  that  it  was  an  entirely 
new  agreement;  the  former  agreement  having  been 
abandoned.  By  indentures,  dated  the  2nd  and  3rd  of 
October,  1837,  Henrietta  DUbm  in  consideration  of 
ll,500L,  paid  by  the  Defendants  Jl  Benett  the  elder  and 
J.  Benett  the  younger,  to  her  and  to  her  order,  conveyed 
the  said  moiety  of  the  Hatch  estate  to  the  use  of  /•  Be- 
nett  the  elder  and  J.  Benett  the  younger,  as  therein 
mentioned.  The  purchase-money  was  applied  in  paying 
off  the  mortgage  to  Mollan  and  other  incumbrances  (not 
including  the  claim  of  the  Plaintiffs  imder  the  agree- 
ment of  November,  1831),  and  the  balance,  amounting 
to  3820il,  was  paid  to  Henrietta  Dillon. 

By  indentures  dated  the  23rd  and  24th  of  June,  1839, 
J,  Beneti  the  elder,  and  J.  Benett  the  younger  con- 
veyed the  Hatch  estate,  together  with  other  estates,  to 
the  Defendant  Edward  Maijoribanks,  and  his  heirs,  by 
way  of  mortgage  for  securing  129,000il  and  interest. 
Messrs.  Farrer  Sf  Co.  were  the  solidtors  of  both  the 
Defendants,  Benett  and  Marjoribanks,  in  the  business  of 
this  mortgage. 

JMH.  The  bill  was  filed  in  April,  1840,  against  J.  Benett 

the  elder,  /.  Benett  the  younger,  E.  Marforibanks, 
Henrietta  Dillon,  and  the  assignees  of  Chitty,  stating 
that  the  Plwitiffs  had  then  lately  discovered  that  the 
purchase  was  completed,  and  the  Hatch  estate  con* 
veyed  to  the  several  Defendants  by  the  deeds  of  Oo- 
Prater.  tober,  1837,  and  June,  1839 ;  and  praying  that  an  ac- 
coimt  might  be  taken  of  the  debt  due  to  the  Plainti£& 
from  Chiityy  secured  by  the  agreement  of  March,  1832, 
and  to   Chitty  from  Sir  J.  J.  Dillon^  secured  by  the 
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agreement  of  November,  1831,  and  that  the  Defendants 
Henrietta  DiUoHy  J.  Benett  the  elder,  and  J.  Benett  the 
younger,  and  JE,  Marjaribanks,  might  be  decreed  to 
pay  to  the  Plaintiffs  the  amount,  not  exceeding  2000il, 
which  should  be  found  due  from  Dtllan  to  Chitty  at  the 
date  of  the  agreement  of  November,  1831,  with  interest, 
in  part  satis&ction  of  the  debt  secured  to  the  Plaintiffs 
by  the  agreement  of  March,  1832,  with  the  costs  of  the 
suit;  and  in  default  of  such  payment  that  the  said  De- 
fendants and  the  assignees  of  Ckitty  might  be  foreclosed 
of  the  equity  of  redemption  of  the  said  moiety  of  the 
Hatch  estate,  and  that  the  said  Defendants  might  be  de- 
creed to  convey  the  said  moiety  to  the  Plaintiffs,  and 
deliver  up  to  them  the  deeds  relating  thereto,  and  the 
possesion  thereof. 


1843. 


PrtufftTm 


The  Defendants  J,  Benett  the  elder,  /.  Benett  the  Amnotn. 
younger,  and  E.  Matjaribanks  claimed  to  be  purchasers 
of  the  Hatch  estate,  without  notice  of  the  agreement  of 
November,  1831.  The  Defendant  J.  Benett,  the  elder, 
said  that  there  was,  before  that  agreement,  a  contract 
binding  in  law  upon  Dillon  for  the  sale  of  the  estate, 
although  it  was  not  in  law  binding  upon  him  (the  De- 
fendant) ;  that  such  agreement  was  abandoned  afler  the 
institution  of  the  suit  of  Parker  v.  Dillon;  and  tiiat  the 
subsequent  contract  with  the  Defendant  Henrietta  DiUon 
was  an  entirely  new  transaction,  having  no  reference  to 
the  former;  that  no  mention  was  made  in  the  convey- 
ance of  any  former  treaty  or  contract ;  and  that  the  pur- 
chase-money was  paid  to  Henrietta  Dillon  as  the  vendor, 
and  not  as  the  personal  representative  of  Sir  /.  J.  Dil- 
Ion,  Henrietta  Dillon  was  out  of  the  jurisdiction,  and 
did  not  appear  in  the  cause. 

Evidence  was  entered  into  on  both  sides,  but  the  ma*      EoidetM. 
terial  facts  of  the  case  werQ]|[scarcely  in  dispute.     The 
questions  were  with  r^ard  to  the  inferences  or  condu- 
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AoDB  which  were  to  be  drawn  from  the  particular  hcti. 
It  did  not  appear  whether  the  notice  which  they  had 
received  of  the  agreement  of  November,  1831,  was  or 
not  in  the  actual  recollection  of  Messrs.  Farrer  ^  Co. 
at  the  lime  of  the  completion  of  the  purchase  by  their 
clients,  the  Defendants  Benett,  and  the  payment  of 
the  balance  of  the  purchase-money  to  Henrietta  DH- 
Ion.  Mr.  Parkinsan,  the  partner  in  the  firm  of  Farrer 
Sf  Co,f  who  acted  in  this  business,  was  examined  as  a 
witness,  and  the  following  passage  in  his  depositions 
was  noticed  in  the  judgment : — 

**  I  have  some  recollection  that  the  produced  notices 
(of  the  agreement  and  aseignment)  were,  on  some  oc^ 
casion  previously  to  the  death  of  the  said  Sir  J.  J. 
Dillon,  referred  to,  or  noticed  by  me,  in  some  con- 
versation or  conversations  which  I  then  had  with  the 
said  /.  Benett  the  elder;  but  at  what  precise  time 
between  the  date  of  the  said  last-mentioned  documents 
I  had  these  communications,  I  cannot  state  as  to  my 
recollection  or  belief;  nor  can  I  recollect  to  what  ex- 
tent I  apprised  the  said  J.  Benett,  the  elder,  of  the 
contents  of  the  said  last-mentioned  documents,  and 
even  if  I  could,  I  should  decline  to  state  the  same,  as  I 
consider  the  communications  between  myself  and  my 
client,  the  said  J.  Benett,  the  elder,  as  confidential  and 
privileged.  I  am  confident  that,  after  the  death  of  the 
sud  Sir  J.  J.  Dillon,  neither  I  nor  any  of  my  partners 
had  any  conversation  with  the  said  J.  Benett,  the  elder, 
on  the  subject  of  the  said  produced  paper  writings,  or 
made  known  to  him  the  contents  thereof,  as  at  that  time 
the  treaty  for  the  purchase  of  the  said  estates  had  been 
put  an  end  to ;  and  both  my  partners  and  myself  con- 
sidered that  there  was  no  binding  contract  subsisting 
between  the  parties.** 

And  the  following  passage  in  the  depositions  of  the 
same  witness  was  also  read  in  the  judgment: — 
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''  I  belieye  that  neither  I  nor  any  of  my  partners  ever 
conununicated  to  the  said  Plaintififs  or  their  solicitors 
the  result  of  the  said  last-mentioned  suit,  or  the  com- 
pletion of  the  purchase  of  the  moiety  of  the  said  estate 
by  the  said  John  Benett  the  elder,  and  John  Benett  the 
younger,  inasmuch  as  I  and  my  partners  considered  that 
there  was  no  binding  contract  between  the  said  Sir  John 
Dillon  and  the  said  John  Benett  the  elder.  These  mat- 
ters were  not  purposely  kept  secret  from  the  said  Plain- 
tiffs or  their  solicitors,  by  myself,  or  my  partners,  or 
our  client ;  we  certainly  did  not  consider  ourselves  under 
any  obligation  to  give  the  said  Plaintifis  or  their  solicitors, 
spontaneously,  any  notice  of  the  termination  of  the  said 
suit,  or  of  the  completion  of  the  said  purchase  by  the 
said  Defendants,  John  Benett  the  elder,  and  John  Benett 
the  younger ;  but  we  should  not  have  refused  to  give 
the  said  Plaintiffs  or  their  solicitor  any  information  there- 
of, if  they  had  made  any  inquiry  respecting  the  same; 
such  inquiry  or  information,  however,  was  never,  as  far 
as  I  recollect  or  believe,  made  or  sought  afler.  I  can- 
not state,  as  to  my  knowledge  or  belief,  whether  the 
said  Plaintifis  and  their  solicitors  were  wholly  or  in  any 
way  ignorant  of  the  termination  of  the  smt,  instituted 
as  aforesaid,  by  the  said  Sir  Ify€k  Parker ,  or  of  the 
completion  of  the  said  purchase  by  the  said  Messrs.  Be^ 
nett,  until  a  short  time  previous  to  the  institution  of  this 
suit''   At  the  hearing, 


184a 


Mr.  Temple  and  Mr.  Heathfield,  for  the  PhuntiflEs. 


Mr.  ISuvU  and  Mr.  Sidebottom,  for  the  Defendants,  J. 
Benett  the  elder,  and  /.  Benett  the  younger,  argued  that 
the  vendor,  afler  he  had  bound  himself  by  a  contract  for 
sale,  could  not  charge  the  estate  by  the  agreement  to 
mortgage  it;  that  there  had  been  laches,  or  at  least  ne- 
gligence on  the  part  of  the  Plaintiffi),  in  suspending  their 
claim  from  1832  until  afler  the  purchase-money  was 
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pud ;  that  the  contract  with  Henrietta  Dillon  was  an 
entirelj  new  and  distinct  transaction ;  and  that  it  was 
neither  reasonable  in  fact,  nor  consistent  with  law,  to 
deem  that  the  solicitor,  after  such  a  lapse  of  time,  had 
the  circumstances  of  the  former  transaction  present  m 
his  mind,  so  as  to  affect  his  client  with  constructiye 
notice.  Thej  contended  also,  that  the  bill  was  not  cor- 
rectly framed^  supposing  the  Plidntiffs  were  entitled  to 
relief ;  for  it  should  have  prayed  that  a  proper  mortgage- 
deed  might  be  executed,  and  not  a  foreclosure. 


Mr  RomiUy  and  Mr.  diffardy  for  E.  Marjoribanks. 

Mr.  Hishp  Clarke,  for  the  assignees  of  ChiUy. 

The  following  cases  were  cited : — Fitzgerald  v.  Lord 
Falconberg  (a),  Brathertan  v.  Hatt  (i),  Warsley  v.  Lord 
Scarborough  (c),  Le  Neve  v.  Le  Neve  (rf),  Yeates  v. 
Groves  {e)f  Hamilton  y.  Royse(f),  Dawson  v.  EKs  (g), 
Mountford  v.  Scott  (h),  Winter  v.  Lord  Anson  (i),  Har- 
greaves  v.  RotkweU{k). 


Judgment.  The  Vicb-Chancellob,  at  the  conclusion  of  the  ar- 
gument, stated  his  opinion  to  be,  that  there  was  no 
complete  contract  between  Dillon  and  Benett  before  the 
agreement  of  November,  1831,  but  that  the  matter  was 
then  in  treaty  only ; — ^that  there  was  no  groimd  for  im- 
puting laches  to  the  Plaintiffs ;  and  that  the  record  was 
not  improperly  framed,  so  as  to  preclude  the  Plaintiffs 
'  from  obtaining  relief,  if  upon  the  merits  ihey  were 
entitled  to  it 


(a)  Fitzgibbon,  213. 
lb)  2  Vem,  574. 
(c)  3Atk.392. 
id)  3  Atk.  646. 
(e)  1  VeB.  jun.  280. 
{/)  2  Sch.  &  Lef.  315, 327. 


(g)  IJ.  &  W.  524. 
(A)  T.  &  R.  274. 
(i)  1  S.  &  S.  434j  S.  C.  3 
Rasa.  488. 
(k)  1  Keen,  154. 
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Vice-Chancellor: —  vil?^ 


Beferring  to  what  I  eaid  on  a  former  daj,  the  only 
question  which  I  have  to  try  is  that  of  notice  or  no 
notice  to  Benett  and  Marjoribanhs  of  the  contract  be-      -Mk*^*  3. 
tween  Ckitty  and  Sir  J.  /.  Dillon. 

In  order  to  understand  the  point  of  law  upon  which 
the  answer  to  the  question  depends  (for  the  material 
facts  are  not  substantially  in  dispute),  it  is  necessary 
only  to  state>  that  Mr.  Parkifisoti,  of  the  firm  of  Farrer  if 
C0.9  on  behalf  of  that  firm,  was  the  solicitor  and  legal 
adviser  of  Mr.  Benett  in  and  throughout  his  original 
treaty  with  Sir  J.  J.  DiUan,  in  February,  1831,  and 
thenceforward  until  the  institution  of  the  suit  of  Parker 
V.  Dillon^  in  November,  1832 ; — ^that  the  same  firm  (act- 
ing by  Mr.  Bannister)  were  the  solicitors  for  Mr.  Benett 
in  the  cause  of  Parker  v.  DiUon^  in  which  Mr.  Benett 
insists,  by  his  answer,  that  he  held  Sir  J.  J.  Dillon  bound 
by  a  contract  for  sale  of  the  Hatch  estate ; — tiiat  Messrs. 
Farrer  Sf  Co.  by  Mr.  Parkinson  continued  to  act  for 
Mr.  Benett,  in  the  transaction  respecting  the  alleged 
sale  of  the  Hatch  estate,  from  tiie  montii  of  November, 
1835,  (the  date  of  the  dismissal  of  Sir  Hyde  Parker^s 
suit),  until  the  death  of  Sir  J,  J.  Dillon,  in  1837 ; — ^that 
he  afterwards,  in  the  same  character,  acted  for  Mr.  Benett 
in  the  treaty  between  that  gentieman  and  Miss  Dillon, 
which  terminated  in  the  agreement  for  sale  and  purchase 
in  October,  1837 ; — and  that  he  or  Messrs.  Farrer  §•  Co- 
were  the  solicitors  for  Mr.  Marjoribanks,  as  well  as  of 
Mr.  Benett,  in  the  transaction  which  terminated  in  the 
mortgage  of  June,  1839.  Mr.  Parkinson  has  been  ex- 
amined by  the  Defendants,  or  some  of  them,  as  a  wit- 
ness in  tiie  cause,  and  cross-examined  by  the  Pldntifis. 
He  does  not  controvert  the  fact  of  notice  given  to  his 
house  by  Smith  Sf  AUistons  in  1832,  nor  his  recoUec- 
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1843.  tion  of  that  notice  in  1835^  ISST^  or  1839.  His  evi- 
dence upon  this  point  tends  the  other  way,  if  that  were 
material  [His  Honor  read  that  part  of  Mr.  Park" 
insorCs  deposition  which  has  been  already  stated  (a).] 
Juigmmi.  j  g^Qiiid  h^re  observe^  that  the  notices  I  have  referred 
to  as  having  been  sent  bj  Smith  Sf  AButons  to  Messrs. 
Farrer  Sf  Co*  in  March,  1832,  come  out  of  the  possession 
of  the  Defendants  Benett  in  this  cause;  and  that  there  is 
some  evidence  that  the  notices  formed  the  subject  of  a 
conversation  between  Mr.  Parkmsan  and  Mr.  BeneU  in 
the  lifetime  of  Sir  J.  J.  DUbn.  It  is  not,  however,  upon 
these  facts  that  my  opinion  on  this  case  has  been 
formed 


The  Plaintiffs  have  aigued,  that  the  treaty  for  the  pur- 
chase of  the  estate,  which  commenced  in  Febniaiy, 

1831,  was  suspended  only  by  Sir  H.  Parker^s  suit  in 

1832,  and  is  to  be  considered  as  one  continuous  transac- 
tion until  its  completion  in  1837 ;  and  that  the  notice, 
which,  in  March,  1832,  was  given  to  Farrer  Sf  Co.,  on  be- 
half of  the  Plaintiffs,  will  affect  both  Benett  and  Marjorir 
banks.  The  Defendants  in^t,  that  the  treaty  and  con- 
tract for  purchase  with  Miss  Dillon^  after  Sir  J.  J.  DiUovCs 
death,  was  altogether  a  new  transaction,  imconnected 
with  the  treaty  in  the  lifetime  of  Sir  /.  J.  DiUon, — and 
that  notice  to  a  solicitor  in  one  transaction  is  not  notice 
to  his  client  in  a  new  transaction. 

The  general  propositions, — first,  that  notice  to  the 
solicitor  is  notice  to  the  client;  secondly,  that,  where  a 
purchaser  employs  the  same  solicitor  as  the  vendor,  he 
is  affected  with  notice  of  whatever  that  solicitor  had 
notice  in  his  capacity  of  solicitor  for  either  vendor  or 
purchaser  in  the  transaction  in  which  he  is  so  em- 
ployed; and,  thirdly,  that  the  notice  to  the  solicitor. 


(a)  Supra,  p.  999. 
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which  alone  will  bind  the  dient^  must  be  notioe  in  that 
traneaction  in  which  the  client  emploTS  him, — ^have  not, 
aa  general  propositions,  been  disputed  at  the  bar ;  but 
with  respect  to  the  last  proportion,  it  was  argued,  for 
the  Plaintiffi,  that,  where  one  out  of  two  matters  trans- 
acted hj  the  same  solicitor  follows  so  dose  upon  the 
other,  that  the  earlier  transaction  cannot  haye  been  out 
of  the  mind  of  the  solicitor  when  engaged  in  the  latter, 
there  is  no  ground  for  restricting  the  notice  to'the  client 
to  the  second  transaction  onlj,  and  that  he  will  be 
affected  with  notice  of  both ;  and  for  this  reference  was 
made  to  fFinter  v.  LordAmon  (a),  Mountfard  y.  Scatt{b), 
and  Hargreaves  y.  Rathwell  (c),  to  which  I  may  add  the 
case  of  Brotkerton  y.  Hatt{d). 


1843. 


Judgmeni, 


According  to  the  Plaintifis'  argument  upon  this  part 
of  the  case,  carried  to  its  full  extent,  the  question  is  one 
of  memory  only  on  the  part  of  the  solidtor,  irrespectiye 
of  the  drcumstance  which  has  entered  into  all  the  cases 
dted  for  the  Plaintiffs, — ^that  the  same  solidtor  was  em- 
ployed by  both  parties, — ^the  yendor  and  the  purchaser. 
According  to  the  Defendants'  argument,  the  knowledge 
which  the  solidtor  has  must  be  acquired  after  and 
during  the  retainer,  or  it  will  not  affect  the  dient.  I 
am  certainly  not  prepared  to  accede  to  dther  proposi- 
tion to  the  full  extent.  Cases  may  easily  be  suggested 
in  which  it  would  be  impossible  that  a  solidtor  should 
haye  forgotten  a  fact  recently  under  his  yiew,  with  no- 
tice of  which,  howeyer,  it  would  be  impossible  to  affect 
his  client,  unless  the  circumstance  of  his  being  solidtor 
for  two  parties  be  introduced  into  the  case.  And  it  is 
equally  dear,  where  that  circumstance  forms  part  of  the 
case,  that  a  purchaser  may  be  affected  with  notice  of 


(a)  3  Rubs.  488. 

(b)  T.  &  R.  274. 
(e)  1  Keen,  154. 

VOL.  n. 


Sug.  Vend.  456, 10th  ed. 
(d)  2  Vern.  674. 


See  alao  3 

E  E 


H.W. 
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JudgtmetU* 


what  the  Bolidtor  knew  as  solicitar  for  the  yendor, 
although,  aa  Bolicitor  for  the  vendor,  he  may  have  ac- 
quired his  knowledge  before  he  was  retained  by  the 
purchaser.  Whatever  the  solidtor,  during  the  time  of 
his  retainer,  knows  as  solicitor  for  either  party,  may 
possibly  in  some  cases  affect  both,  without  reference  to 
the  time  when  his  knowledge  was  first  acquired.  If^ 
therefore,  in  order  to  decide  the  cause  now  before  me, 
it  were  strictly  necessary  that  I  should  decide,  as  an 
abstract  question,  that  a  purchaser,  who  for  the  first 
time  employs  a  solicitor  (not  bdng  also  the  solicitor  of 
the  vendor),  can  be  affected  with  constructive  notice  of 
anything  known  to  the  solidtor,  save  that  of  whidi  the 
solicitor  acquires  notice  after  hb  retainer,  and  during 
his  employment  by  the  purchaser, — I  should  certainly 
feel  great  difficulty  in  coming  to  the  condusioD.  The 
rule,  that  notice  to  the  solictor  will  not  bind  the  client, 
unless  it  be  in  the  same  transaction,  or  at  least  during 
the  time  of  the  solictor's  employment  in  that  transac- 
tion, I  have  always  understood  to  be  a  rule  positivi 
juris,  adopted  by  courts  of  justice  in  fiivour  of  innocent 
purchasers;  and  the  reason  and  policy  of  the  rule  ap- 
pear to  me  to  shew  that  sudli  is  the  case.  ''It  is 
settled,"  says  Lord  Hardwkie,  ''that  notice  to  the 
agent  or  counsel,  who  was  employed  in  the  thing  Iqr 
another  pers(»i,  or  in  another  business,  and  at  another 
time,  is  no  notice  to  his  client  who  employs  him  after- 
wards. It  would  be  very  mischievous  if  it  was  so; 
for  the  man  of  most  practice  and  greatest  eminence 
would  thn  be  the  most  dangerous  to  employ  (a)."  The 
expression  commonly  used  in  explaining  the  rule, 
namely,  that  the  agent  may  have  forgotten  the  former 
transaction,  points  at  the  same  conclusion ;  and  I  cannot 
think  that  Lord  £ldan,  in  the  language  he  used  extra- 
judicially in  Mauntford  v.  Scott,  intended  to  shake  the 


(a)  3  Atk.  392  ;  2  Id.  242. 
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general  doctrine  which  himsdf,  as  well  as  Lord  Hard- 
wieke  and  other  Judges  had  so  often  insisted  upon : 
Wlarriek  v.  Warrick  (a).  Steed  y  WkUaher  {b).  Stem  y. 
ilfiB(c),  Mtmnifard  y.  Scott  {d),  Kennedy  y.  Green  (e). 
It  is  not  necessary  so  to  understand  L<»d  Eldan^s  lan- 
guage when  construed  with  reference  to  the  circum- 
stances o£  the  case  before  him.  The  rule  limited  as 
aboye,  is^  I  presume  to  say,  best  adapted  to,  and  fully 
sufficient  for,  the  purposes  of  justice. 


1843. 


Judgment* 


It  appears  to  me,  howeyer,  that  it  may  not  be  neces- 
sary that  I  should  giye  an  opinion  upon  the  abstract 
question.  The  cases  of  Bratherton  y.  Hatt,  Winter  y. 
Lord  Anson,  Momutford  y.  Scott,  and  Hargreaves  y.  Both- 
weB,  do  not  appear  to  me  necessarily  to  impeach  the 
rule.  The  circumstances  of  those  cases  were,  for  the 
present  purpose,  in  substance  the  same.  The  mortggr 
gars  had  at  different  times  employed  the  same  solicitor 
in  effecting  different  incumbrances  upon  the  same  estate ; 
and  the  incumbrancers,  with  whom  the  contest  arose, 
had  employed  tiie  mortgagor's  solicitor  in  the  seyeral 
transactions  in  which  they  were  respectiyely  concerned. 
The  C!ourt  held  the  puisne  incumbrancer  affected  with 
constructiye  notice  of  the  prior  incumbrances;  for  hay- 
ing, in  that  case,  employed  the  mortgagor's  solicitor,  he 
would  necessarily  be  affected  with  notice  of  the  prior 
transaction,  tmless  it  should  be  held  that  the  common 
solicitor  (in  liis  character  of  soUcitor  to  the  mortgagor) 
was  not  to  be  conadered  as  recollecting  tiie  old  trans- 
actions when  engaged  in  the  new.  If  that  were  admit- 
ted— ^if  the  notice  which  tiie  solicitor  of  tiie  mortgagor 


(a)  3  Atk.  294. 

{b)  Barnardl.  Chan.  Rep.  220. 

(c)  13  Vm.  120. 

id)  3  Madd.  34. 

(e)  3   Myl.    &  K.  699,   ap- 


proving Mountford  ▼.  Scott^  and 
Hiem  v.  MiU,  p.  720.  See  ako 
the  cases  cited  S'Sugd.  Vend.  & 
Pur.  456,  n.  (ii),  with  the  refer- 
ence to  Winter  v.  Lord  Anton» 
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had  in  the  old  transaction  were  not  continned  in  the  new 
transaction, — I  do  not  know  what  should  prevent  the 
solicitor  of  the  mortgagor  fiom  himself  becoming  an  in- 
cumbrancer upon  the  estate,  and  insisting  upon  his  in- 
^"^^"^^^^  cumbranoe  against  the  mortgagees,  whose  mortgages  he 
had  himself  on  former  occasions  prepared :  this  was  in 
fact  unsuccessfully  attempted  in  the  late  case  of  Perkms 
V.  Bradley  (a).  In  the  absence  of  special  circumstances 
to  affect  tiie  conclusion,  and  in  tiie  absence  certainly 
of  any  rule  of  law  affecting  the  case,  it  might  be  right 
to  hold  that  the  solicitor  for  the  mortgagor  had  (like 
the  mortgagor  himself)  notice  of  the  prior  transac- 
tion, in  that  very  transaction  in  which  he  was  employed 
by  the  mortgagee.  It  was  one  continuous  dealing  with 
the  same  title.  If^  as  solicitor  for  the  mortgagor,  he  had 
such  notice  in  the  new  transaction,  he  had  it  in  that 
new  transaction  as  solicitor  for  both.  The  reasoning  is 
technical ;  and,  in  a  case  like  that  I  am  supposing,  the 
technicality  as  well  as  the  common  sense  of  tiie  case  ap- 
pears to  me  to  be  in  favour  of  the  decisions  I  am  now 
conridering.  But,  however  that  may  be,  the  decisions 
must  govern  the  present  case,  whether  my  attempt  to 
reconcile  them  with  the  positive  rule  I  have  referred  to 
be  right  or  not. 

In  the  case  now  before  me,  I  consider  it  to  be  imma- 
terial whether  the  treaty  between  Sir  J.  J.  DiHan  and 
Mr.  Benett,  and  that  between  Mr,  Beneit  and  Miss  Dillon, 
after  Sir  J.  J.  Dillon* s  death,  were  the  same  or  not, — whe- 
ther the  latter  was  a  continuance  of  the  first  or  a  new 
treaty, — Messrs.  Farrer  jp  Co.  were  the  solicitors  of  the 
Defendant  Benett  from  the  commencement  of  the  treaty 
in  1831  to  its  close.  The  notices  of  the  Plaintiffs'  in- 
terest were  given  to  them  in  March,  1832,  as  the  solici- 
tors of  Beneit.  Those  notices  were  retained  and  pre- 
.  served  by  them ;  and  in  this  suit  they  come  out  of  their 

(a)  1  Hare,  219. 
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poeseesion  from  the  answer  of  their  clients.  Upon  the 
intermediate  circmnstances,  and  Mr.  ParMnsofCs  evi- 
dence, I  have  ahready  observed,  I  cannot  discover  any 
groimd  upon  which  Mr.  Benett  can  escape  from  the  con- 
sequences of  the  notice. 

If  Mr.  Benett  is  bound  by  the  notice,  Mr.  Mcajorir 
banks  must  be  bound  by  it  also,  not  because  ab^tract- 
edly  he  is  to  be  bound  by  facts  which  came  to  the 
knowledge  of  his  solicitor  in  other  transactions,  but  be- 
cause the  solicitor  he  employed  in  the  business  of  the 
mortgage  had  notice  of  the  Phdntifik'  interest,  as  the 
solicitor  of  the  mortgagor,  in  the  very  transaction  in 
which  he  (the  mortgagee)  so  employed  him. 


1843. 


This  Court  doth  declare,  that,  under  the  agreement  of  the  18th  of 
Novemher,  1831,  the  Plaintiff  i2.  FvUer^  as  survivor  of  the  Plaintiff 
R,  F,f  since  deceased,  is  entitled  to  alien  on  the  undivided  moiety  of 
the  manor,  &c.,  mentioned  and  comprised  in  the  agreement  of  the 
15th  of  Novemher,  1831,  for  such  principal  sum,  not  exceeding 
2000/.,  as,  on  the  18th  day  of  Novemher,  1831,  was  due  from  Sir  /.  /. 
DiUony  deceased,  to  P.M.  ChiUy,  on  the  &c.,  together  with  interest 
thereon  at  5  per  cent,  per  annum,  as  a  security  for  the  amount  due 
to  the  said  B.  Fuller,  as  such  survivor,  for  principal  and  interest 
under  and  hy  virtue  of  the  said  indenture  of  the  1st  of  March,  1832 ; 
and  the  Defendants  {the  OMslgneee  of  Chitty)  admitting  that  the 
amount  due  to  the  Plaintiff  exceeds  what  will  he  found  due  for  prin- 
cipal and  interest  on  taking  the  account  hereinafter  directed.  This 
Court  doth  order  and  decree,  that  it  he  referred  to  the  Master  in 
&c.  to  take  an  account  of  what  is  due  for  principal,  not  exceeding 
2000/.,  and  interest  thereon,  on  the  security  of  the  said  agreement  of 
the  18th  of  Novemher,  1831,  and,  for  that  purpose,  the  said  Master 
is  to  ascertain  what  was  the  halance  or  sum  of  money  due  and  owing 
from  the  said  Sir  /.  /.  DiOon  to  the  said  P.  M,  Chitty^  in  respect  of 
the  dealings  and  transactions  in  the  pleadings  mentioned,  &c.,  at  the 
time  and  date  of  signing  the  said  agreement  of  the  18th  of  Novem* 
ber,  1831.  And  the  said  Master  is  to  compute  interest  on  such 
balance  or  sum,  in  case  the  same  shall  not  exceed  2000/.;  but,  if  the 
same  shall  exceed  2000/.,  then  on  the  sum  of  2000/.,  part  thereof,  at 
the  rate  of  5  per  cent,  per  annum,  from  the  18th  day  of  November, 
1831.  And  for  the  better  &c.  All  just  allowances.  Reserve  further 
directions  and  costs. 

Reg.  Lib.  1842,  A.  fo.  931. 


Decree. 


408  CASES  IN  CHANCERY. 

1842. 

22,  26,  Si  27th 
Aprtly 

f^th^L^.  BOWER  V.  COOPER. 

leth  March.  ^^ 

An  agreement  X  HE  bill  was  brought  for  the  specific  performance  of  the 

to  lell  land.  4*  n      •  •«  «•  t  t% 

not  expreadng  loUowuig  agreement : — '*  Memorandum  of  an  agreement 

faif.-S^-  ™^^ ^^  ^^^^  ^y  ^^  January,  1841,  between  Reuben 

Btraed  to  mean  Cooper^  of  ISnion,  of  the  one  part,  and  Charles  Bower, 

the  whole  of  , 

the  intereat  of  Hyh  Cliffy  both  in  the  parish  of  ChrUtchurch,  in  the 

^  ^  hTd^'  county  of  Southampton,  of  the  other  part     The  said  R. 

An  agree.  Cooper  hereby  agrees  to  sell  to  the  said  Charles  Bower 

dMaelan?for  ^^  following: — A  Certain  cottage  and  land  recently 

SeWfeliPt^'  piirchased  by  the  sud  R.  Cooper  of  J.  Lane;  two  cot- 

▼endor»  to  be  a  tages  and  land  purchased  of  W.Lane;  both  in  thepaiish 

land,  and  to  be  of  Christchurchf — ^the  cottage  and  garden  purchased  by 

StitiSti^'  the  said  R  Cooper  of  T.  Burt,  in  the  parish  of -ftfa^w,  in 

▼endor,  not  the  said  county,  which  premises  were  lately  in  the  re- 

canty  of  the  spcctive  Occupations  of  J.  Davy,  the  said  R.  Copper,  T 

^eo^Ten^t^of  Craichky,  and  fV.  Church,  and  one  of  the  said  cottages 

fop^"^*"**^  purchased  of  fV.  Lane,  being  now  or  lately  void, — ^to- 

moitofUiean.  gether  with  the  crop  in  the  ground  thereof,  for  an  an- 

'tL  Court  ^^^y  ^f  ^^^»  payable  during  the  Kfe  of  the  said  R. 

may  not  per.  Cooper;  and  the  said  C  Bower  hereby  agrees  to  purchase 

hapa  enforce  the  •         » _  •        «* 

apedfic  per-  the  said  prenuses  for  the  said  annuity :  and  it  is  hereby 

wSS^MTfOT  5ie  agreed  that  the  said  winuity  shall  be  charged  on  the 

J^  ^h^  **"  ^^  premises  by  an  instrument  giving  the  said  R.  Cooper 

the  conddera.  power,  upon  non-payment  of  the  same,  to  sell  such  pre- 

tain  (aa  a  life  °iises  for  the  puiposc  of  raising  the  arrears  thereof;  and 

aodbronaideni.  ^*  ^®  further  agreed  that  the  said  annuity  shall  be  pay- 

^be  greatly  able  quarterly  from  the  5th  day  of  January,  and  that 

bat  a  difference  the  first  payment  thereof  shall  be  made  iu  advance,  and 

dgSTpSr^cent.  *^*  *^®  ^^^  ^*  -Bot£?^  shall  be  entitled  to  the  possession 

ii  not  anch  in.  and  rents  and  profits  of  the  same  premises  from  the  said 

Separation  of 
the  ooata  occasioned  by  a  defence,  founded  on  a  aUtement  of  fact,  dtaproved  by  the 
endenoe. 
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6th  day  of  January,  and  that  all  expenseB  incorred  in 
or  about  the  said  sale  shall  be  borne  by  the  said  C. 
Bowery  and  that  the  deeds  of  the  scud  premises  shall 
be  deposited  with  Mr.  DruUt,  of  Chrisichurch,  solictor, 
on  behalf  of  both  parties. — (Signed)  Reuben  Cooper^ 
Charles  Bower.**  The  first  quarterly  payment  of  the 
annuity  was  made  in  advance  on  the  execution  of  the 
agreement 


1843. 


StaUmaU. 


The  performance  was  resisted  on  four  grounds, — 
First,  on  the  allegation,  that  the  Defendant  was  in  a 
state  of  intoxication  at  the  time  of  making  and  executing 
the  agreement,  and  that  the  Pluntiff  took  advantage 
of  his  incapacity:  Coles  v.  Trecoihick  (a),  Ughtfoot  v. 
Heron  (b),  Story,  Com.  Equity  Jurisp.  p.  194,  ss.  232, 
233.  Secondly,  that  the  agreement  was  uncertain,  in- 
asmuch as  it  did  not  express  what  interest  in  the  pre- 
mises it  was  intended  should  pass  to  the  Plaintiff: 
Western  v.  Russell  (c).  Thirdly,  that,  by  the  agree- 
ment, no  provision  was  made  for  any  covenant  or  se- 
curity to  be  given  for  the  payment  of  the  annuity  to  the 
Defendant  beyond  the  security  of  the  premises;  and 
that  a  court  of  equity  would  not  enforce  an  agreement 
involving  such  an  inequality  and  hardship:  Reminy- 
ton  V.  DeveraU  {d).  And,  lastly,  that  the  consideration 
for  the  purchase,  aswiming  the  subject  to  be  the  fee- 
ample  of  the  premises,  was  inadequate,  which,  with  re- 
spect to  a  contract  founded  on  a  consideration  neces- 
sarily uncertain  in  its  amount,  was  a  ground  for  refus- 
ing specific  performance :  1  Sug.  Vend.  §•  Pur.,  p.  440, 
10th  ed.,  dting  Pope  v.  Roots  {e\  Mortimer  v.  Cap- 
per  (/),  and  Jackson  v.  Lever  (y). 


(a)  9  Ves.  234. 
(h)  3Y.&CoU.586. 

(c)  3  V.  &  B.  187. 

(d)  2  Anstr.  550. 


(e)  1  Bro.  P.  C.  370,  Tom,  ed. 
(/)  1  Bro.  C.  C.  156. 
(g)  3  Bro.  C.  C.  605. 
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CASES  IN  CHANCERY. 

Mr.  Bharpe  and  Mr.  Lewin,  for  the  Plaintiff;  and 
Mr.  Anderdan  and  Mr.  Jamei,  for  the  Defendant. 


The  Vicb-Chakcellor  held,  that  the  agreement 
must  be  construed  as  referring  to  and  importing  the 
whole  of  the  Defendant's  interest  in  the  premises; — 
that»  under  the  agreement,  the  Defendant  was  entitled, 
not  only  that  the  annuity  should  stand  as  a  charge  upon 
the  premises,  but  also  to  the  personal  covenant  of  the 
Plaintiff  for  its  payment;  and  that  the  Defendant  had 
failed  in  proving  any  incapacity  on  his  part  to  enter 
into  the  contract :  none  of  the  first  three  grounds  re- 
lied upon  by  the  Defendant,  therefore,  constituted  any 
defence;  and  the  Plaintiff  must  be  declared  to  be  en- 
titled to  the  costs  occasioned  by  the  defence,  founded  on 
the  alleged  incapacity,  which  had  failed;  Wright  v. 
Howard  (a)f  Deggs  v.  Cokbroohe  (b).  Watts  v.  Man- 
fling  {c),  Maufuey  y.  Burnham{d);  although  the  sepa- 
ration of  the  costs  was  not  to  be  adopted  in  practice 
upon  light  grounds,  nor  unless  the  respective  costs  ap- 
plied to  distinct  cases,  and  were  considerable,  with  refer- 
ence to  the  whole  evidence  given  in  the  cause. 

On  the  fourth  ground,  —  the  inadequacy  of  the 
price, — after  adverting  to  the  effect  which  the  Court 
formerly  gave  to  evidence  of  inadequacy  of  price  in 
contracts  generally,  independentiy  of  imcertainiy  of 
consideration;  Underwood  v.  HUhcox{e\  Day  v.  New-- 
man  (/),  Young  v.  Clerk  (g);  and  also  adverting  to  the 
fact,  that,  in  all  the  cases  cited  as  authorities  with  refer- 


(a)  1  Sim.  &  St  205. 
ih)  1  Atk.  396. 

(c)  1  Sim.  &  St  421. 

(d)  1  Hare,  22. 


(e)  1  Ves.  279* 

(/)  2  Cox,  77. 

iff)  Free,  in  Clia.  538. 
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enoe  to  the  inadequacy  of  the  amount  of  a  life  anniuty 
as  a  confiideration,  the  life  had  dropped  before  the  bill 
was  filed, — and  that  all  these  cases  had  been  dedded 
before  the  modem  rule,  of  treating  inadequacy  of  price 
in  contracts  for  the  purchase  of  interests  in  possession 
as  nothing  more  than  an  ingredient  in  evidence,  was 
perfectly  established,  Lowther  v.  Lowther  (a) ; — the  Vice^ 
Chancellor  said  that  there  did  not  appear,  upon  the  evi- 
dence, to  be  in  fact  any  inadequacy  of  price ;  but,  if  the 
Defendant  required  it,  he  would  direct  a  reference  on 
that  question.  Parken  v.  Whitby  (i),  Mortimer  v.  Capper. 
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Judafwemi, 


This  Court  doth  order  and  decree,  that  it  he  referred  to  the  Master 
to  inquire  and  state  to  the  Court  what  was  the  value  to  sell  of  the 
property  in  the  contract,  dated  the  22nd  day  of  January,  1841,  in 
the  &c.,  and  therein  descrihed  as  &c.,  at  the  date  of  the  said  contract* 
and  what  was  the  value  of  an  annuity  of  30/.  per  annum  on  the  life 
of  a  party  of  the  age  of  the  Defendant  at  the  same  time,  and 
for  the  better  &c.  And  this  Court  doth  declare,  that  the  PiaintiflT  is 
entitled  to  so  much  of  the  costs  of  this  suit  as  were  occasioned  by  the 
defence  set  up  by  the  said^Defendant,  that  he  was  intoxicated  at  the 
time  of  making  the  said  contract.  Reserve  the  consideration  of  all 
further  directions,  and  of  the  payment  of  the  costs  above  mentioned, 
and  all  the  other  costs  of  this  suit.    Liberty  to  apply. 


Decree. 


The  Master  found  that  the  value  to  sell  of  the  pre* 
mises  and  crop,  at  the  date  of  the  contract,  was 
302/.  lOs. ;  and  that  the  value  at  the  same  time  of  an 
annuity  of  SOL  per  annum,  on  the  life  of  a  party  of  the 
age  of  the  Defendant,  was  278/.  I8s.  2d. 


Report. 


Decree  for  specific  performance,  with  costs. 


January  27. 


(a)  13  Vas.  103. 


(6)  T.  &  R.  366. 
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Mmrek  Wh. 
A  party  u  en- 
titled to  a  tffrii 
qfoitistamce, 
under  the  13th 
Order  of  An- 
gust,  1841,  to 
enforce  obe« 
dienoe  to  a  de- 
eree,  althoogh 
the  memoran- 
dom,  in  the 
form  pre* 
•cribedbytfae 
12th  Order  of 
Augnat,  1841, 
endoned  upon 
the  copy  of  the 


intimated  that 
^  party  ne- 
glecting to  obey 
it  would  be 
liable  to  pro- 
cess by  attaeh" 

ai^armt,  or  «e- 
qutttratioH. 


Ifr.  Lewbi  movedy  under  Order  XIII,  of  Aagaat, 
1841,  for  a  writ  of  aacnstance,  upon  an  affidavit  of  ser- 
Tice  of  a  copy  of  the  decree  upon  the  Defendant,  order- 
ing him,  within  a  fortnight,  to  deliver  poesenon  of  the 
prenuaefl  to  the  Phiintiff,  and  deliver  up  the  title-deeds 
to  /.  Dndttj — and  that  a  memorandom  was  endorsed  cm 
Boch  copy,  in  the  form  preacribed  by  Order  XII,  of 
August,  1841  (a) ;  and  that  such  possession  and  delivery 
had  been  demanded  and  refused. 

The  order  had  not  been  drawn  up  as  of  course,  from 
a  doubt  which  was  entertained,  whether,  afler  serving 
the  decree,  accompanied  with  the  form  of  memorandum 
given  in  Order  XII,  the  Phiintiff  had  not  elected  to 
proceed  by  the  remedies  mentioned  in  that  memoran- 
dum, and  precluded  himself  from  obtaining  the  writ  of 
asostance,  at  least  until  the  Court  had  made  a  pre- 
vious order  as  a  distinct  foundation  for  it 


The  Vice-chancellor  ordered  that  the  writ  of  as- 
sistance should  issue. 


(a)  **  If  you,  the  witbin-named 
A.  B.,  neglect  to  obey  this  order 
[or,  decree]  by  the  time  therein 
limited,  you  will  be  liable  to  be 
arretted  under  a  writ  of  attach- 
ment itiued  out  of  the  High 
Court  of  Chancery,  or  by  the 


seijeant-at-arms  attending  the 
same  Court,  and  also  be  liable  to 
have  your  estate  sequestered  for 
the  purpose  of  compelling  you 
to  obey  the  same  order  [or»  de- 
cree]." See  Beavan*8  Ord.  Can., 
p.  167. 
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GAUNT  V.  TAYLOR.  ^^mh 

Jlkbruatym 
•  TAYLOB,  the  testator,  mmied  Hannah,  the  widow  Adminiftntioii 

of  A  Stringer f  and  borrowed  of  fVaterhause,  HoU,  and  wliSw^iCTel 

Cooper,  4e  executors  of  Stringer,  the  sum  of  1200/.  ^S^^^^i^' 

Tayhr,  who  was  not  a  trader,  died  in  January,  1830,  man  vpon « 

indebted  in  that  sum,  and  also  indebted  to  other  pasons;  administnTit 

and  entitled  to  some  real  estate,  subjected  by  his  will  to  ^ccatori,  aSd 

the  payment  of  his  debts,  and  to  other  real  estate  which  *  oonfesrion  of 

sneti  to  ft  oar- 
did  not  pasi  by  his  will.     He  appointed  Hannah,  his  tamamomitby 

widow,  Tottie  and  Shaw,  his  executri^C  and  executors.  tor,^f 

In  June,  1830,  Waterhouse,  Holt,  and  Cooper,  brought  J^money  m  tm 

their  action  in  the  Conmion  Fleas  against  the  executrix  huuls  of  bank- 
•%  t%  CTB  not  ntchod 

and  executors  of  Taylor,  for  recovery  of  the  12002.  i^tfaei 


and  interest;   to  which  the  executrix  and  executors  ^{^^^. 
of  Taylor  pleaded  plend  administravit.     In  the  same  Slf*^^*"*^^ 
month  of  June,  the  Plaintiff  in  this  suit,  a  creditor  of  uponthecheqae 
the  testator  Taylor,  filed  his  bill  on  behalf  of  himself  ^eentor  to  the 
and  the  other  unsatisfied  creditors,  for  the  administration  |2J^^"*" 
of  the  estate.    Hannah  Taylor,  the  executrix,  withdrew  which  wu  af- 
her  plea  of  plend  administravit  to  the  action  by  the  into  Court, 
executors  of  Stringer  (a),  and  instead  thereof  pleaded      An  executor, 

whOf  in  en  sc* 

plend  administravit  pneter  the  sum  of  383/.  6s.  7<L  tionatiawby 

(part  of  the.  testator^s  assets,  which  the  executrix  and  ^  tesutor, 

executors  had  received  and  deposited  in  their  joint  JjJ^SjfJj^JiJ'' 

names  in  the  bank  of  Messrs.  Jffrmmjr  Co.  at  Z^edlf),  and  tmthofthe 

case,  is,  when 
the  Mieti  are  taken  from  him,  and  administered  in  equity,  entitled  to  the  protection  of  the 
Court  against  anj  personal  liability  in  respect  of  soch  plea. 

Notwithatanding  an  ofdsr  on  farther  directions  in  a  creditor's  suit,  that  the  costs  of  alt 
parties  should  be  taxed  as  between  solicitor  and  client,  and  paid  outof  a  fund  in  Court, — ^the 
tad  proving  insaffident  to  pay  all  the  costs,— the  Court  ordered  the  oosts  of  the  executors 
to  be  pdd  in  the  first  place. 

(a)  The  exeeiitriz  also  severed  8  case  in  which  two  sets  of  coats 

inher  defence  in  this  suit,  having  should  be  allowed.    Set  GtuuU 

a  different  interest  from  her  co-  ▼.  Taylor,  2  Beay.  346. 
executors ;  and  it  was  held  to  be 
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1843.  goods  and  chattek  of  the  value  of  481iL  I3s.  6d.  (beiiig 
the  furaituie  and  effects  in  the  testator's  house),  making 
together  8652.  Os.  Id.  tVaterhause,  HoU,  and  Cooper 
then  entered  a  nolle  prosequi  on  the  plea  of  the  exe- 
cutors Totiie  and  Shitw,  with  payment  of  assets  in 
futuro  as  against  them;  and  an  interlocutory  judg^ 
ment  was  signed  against  Hannah  Tcylor,  the  executrix, 
for  the  assets  confessed,  with  an  award  of  a  writ  of 
inquiry  to  assess  the  damages.  The  writ  of  inquiry 
was  executed  on  the  2nd  of  November,  1830,  and  the 
damages  (the  debt  and  interest)  were  assessed  at  1249^ 
with  SIL  ISs,  costs,  and  final  judgment  was  signed  on 
the  11th  of  Noviember,  upon  which  execution  issued  to 
levy  865/.  Os.  Icf.,  part  of  the  said  damages  and  costs,  of 
the  goods  and  chattels  of  the  testator,  acknowledged  by 
Hannali  Taylor  to  be  in  her  hands.  Under  this  execu- 
tion the  sheriff  seized  and  sold  the  furniture  and  effects, 
and  paid  the  sum  produced  by  the  sale,  amounting  afler 
deducting  the  expenses  to  400iL  9s.  5d.,  to  TFaierhouse, 
HoU,  and  Cooper,  in  part  satisfaction  of  Ae  judgment. 
fVaierhouse,  Holt,  and  Cooper  applied  to  Hannah  Tayhr 
for  payment  of  the  38321  6«.  Id.,  and  she  gave  them  a 
cheque  on  Messrs.  Brown  jp  Co.,  dated  the  15th  of  Novem- 
ber, 1830,  for  380iL  The  bankers,  however,  refused  pay- 
ment»  alleging  that  they  had  received  notice  from  Shaw, 
one  of  the  executors,  not  to  part  with  the  money. 
Under  an  order  of  the  8th  of  February,  the  3837.  &s.  7d. 
was  paid  into  court,  In  the  cause.  The  decree  was  made 
in  June,  1831,  and  the  usual  accounts  were  directed. 
The  Master,  in  taking  the  account  of  the  debt  due  to  the 
executors  of  Stringer,  allowed  interest  on  the  principal 
againtt  theeze-  gum  of  1200/.  from  the  time  of  assessment  of  damages 
until  the  time  of  the  levy  imder  the  execution,  and  on 
the  balance  of  such  principal  sum,  after  deducting  the 
sum  levied,  from  the  time  of  the  levy  to  the  date  of  his 
report.    Exceptions  to  the  report  in  respect  of  such  al- 


Interest  on 
debts  by  jadg- 
ment  recovered 
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lowanee  of  interest  were  taken  and  allowed  (a) ;  and  the 
amount  reported  to  be  due  was  reduced  to  8807.  S*.  7d.. 

In  December,  1840,  by  an  order  made  on  further 
directions!  and  on  the  petition  of  fVaier house  and  Cooper , 
(HoU  being  dead),  it  was  ordered  that, — there  being  a 
deficient  fund  for  the  payment  of  the  creditors  of  the 
testator  in  full, — ^the  Master  should  tax  the  costs  of 
the  Plaintifi"  as  between  solidtor  and  dient,  and  any 
costs,  charges,  and  expenses  he  had  incurred,  not  being 
costs  in  the  cause, — and  tax  the  costs  of  the  Defend- 
ant James  Taylor  the  heir-at-law, — and  tax  the  costs 
of  the  Defendant  Hannah  Taylor^  as  between  solicitor 
and  client,  and  her  costs,  charges,  and  expenses,  not 
being  costs  in  the  cause, — and  tax  the  costs  of  the 
Defendants  ToUie  and  Shaw^  as  between  solidtor  and 
client,  and  their  costs,  charges,  and  expenses,  not  being 
costs  in  the  cause.  And,  without  prejudice  to  any 
question  as  to  the  ultimate  appropriation  thereof,  an 
inquiry  was  directed  of  how  much  of  2732iL  6«.  \ld. 
Consols,  standing  to  the  credit  of  the  cause,  was  pur- 
chased with  the  3832.  Qs.  Id.  paid  into  Court  by  the 
executrix  and  executors,  and  what  interest  had  arisen 
therefrom ;  and  so  much  of  the  fund  as  was  so  purchased 
Mid  accumulated  was  ordered  to  be  carried  over  to  a 
*^  special  account ;"  and  an  inquiry  was  also  directed  of 
how  much  of  the  2732iL  6s.  \\d.  Consols  arose  from 
legal  assets  of  the  testator,  and  so  much  as  should  be 
found  to  have  so  arisen  was  ordered  to  be  carried  over 
to  the  same  **  special  account"  And  the  residue  of  the 
consols  was  ordered  to  be  applied  in  payment  of  the 
costs,  and  costs,  charges,  and  expenses  before  ordered 

(a)  See  the  report  of  Gaunt  ▼.  terett  on  the  debt  in  reipectof 

Taylor^  3  Myl.  &  K.  302,  on  the  which  they  had  recovered  at  law 

question  of  the  right  of  the  ere-  principal  and  interest, 
ditors  in  the  Master's  o£Sce  to  in- 


1843. 


SUtememi. 
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SUmUmemi. 


to  be  taxed.  And  it  was  ordeied  that  a  case  should  be 
sent  to  the  Common  Pleas,  for  the  (q>inionof  the  judges 
of  that  Court,  on  the  following  questions:  first,  whether 
it  was  neoessary  to  docket  the  judgment  recovered  hy 
E.  HoU,  W.  fFaierhause,  and  fF.  Cooper,  against  the 
Defendants  Hannah  Taylor,  T.  W.  TMe,  and  /.  EL 
Shaw,  as  executors  of  J.  Taylor  deceased,  in  order 
to  give  preference  against  the  executors  in  the  admini- 
stiution  of  the  testator's  estate,  in  purBuance  of  the  4th 
and  5th  W.  &  M.  cap.  20;  and  if  the  judges  of  the 
said  Court  should  be  of  opinion  that  it  was  necessary 
to  docket  such  judgment,  then,  secondly^  whether  bqA 
judgment  was  duly  docketed. 


In  Michaelmas  Term,  1641,  the  judges  of  the  Com- 
mon Pleas  certified  that  it  was  not  neoessary  the  judg^ 
ment  should  have  been  docketed  to  ^ve  priority  to  the 
judgment  creditor  (a). 

The  Master,  by  his  separate  report,  in  April,  1842, 
found  that  a  part  of  the  fund,  consisting  of  497/.  129.  Sd. 
Consols,  and  1562.  14«,  3tL  interest  thereon,  was  pro* 
duced  by  the  383/.  6s.  7dL ;  and  that  1312/L  15f.  2dL 
Consols,  arose  from  legal  assets  of  the  testator.  And 
by  his  general  report,  in  July  following,  he  certified  that 
he  had  taxed  the  costs,  charges,  and  expenses  of  the 
PbintifiPat  the  sum  of  1367/.  11«.  6dl,— of  J.  Taylor,  the 
heir-at-law,  at  127/.  6s.  9c/.,-— of  the  executrix  Hasmak 
Taylor,  (deducting  sums  due  from  her),at  97  \L  \Zs.  6d., — 
of  the  executors  Tottie  and  ^mo,  at  552£  IZs.  9d.; 
maMng  in  the  whole  2,997/.  16«.  8d. 


(a)  See  the  report  of  the  ar- 
gumeat  before,  and  certificate  of, 
the  judges  of  the  Cknnmon  Pleai, 
^Qttunt  v«  Taylor,  3  Scott,  New 
R.  700,  712.    And  with  refer- 


ence to  the  same  point,  see  2  & 
3  Viet.  c.  11,8.  1;  1&  2  Vict, 
c.  110,  8.  19;  2  Wms.  Execa- 
tors,  S04,  ed.  3. 
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At  the  time  the  cause  came  on  f<»*  forther  directio]i0»  I8i3. 
1597/.  2s.  2d.  ConaoW  and  452.  12g.  lOd.  cash,  were 
standing  to  the  ''  special  aocounty"  and  1497/.  13<.  id. 
CoaaioiB,  and  lllL  Is.  Id.  cash,  to  the  credit  of  the 
caoae  generally.  Cooper,  who  had  surrived  WaUrJumse 
and  HoU,  the  other  executors  of  Stringer,  hj  his  peli-  'Wmwy  Utk. 
tion,  prayed  that  the  fund  produced  by  the  3887. 6«.  Id. 
might  be  paid  to  him,  in  satisfaction  of  the  judgment 
recovered  against  Hannah  Taylor,  upon  her  confession 
as  to  that  sum. 


Mr.  Anderdon  and  Mr.  £.  Montagu,  for  the  Fhuntiffy  Argnmemi. 
contended,  that  he  was  entitled  to  be  paid  his  costs  out 
of  the  entire  fund  before  specialty  creditors,  whether  of 
the  testator  or  of  the  executors;  Larkins  v.  Paxton  [a). 
Barker  v.  Wardk(h)\  and  that  this  right  was  not 
affected  by  the  proceedings  which  had  taken  place  at 
law.  The  creditors,  who  had  obtained  judgment,  had 
received  all  that  the  execution  could  ^ve  them;  and 
the  Court  did  not  aid  them  further.  If  they  had  ao^ 
quired  any  right  personally  against  the  executrix,  in 
consequence  of  the  form  of  her  plea  at  law,  that  was  a 
circumstance  with  which  the  Court  would  not  interfere: 
Kent  y.  Pickering  (c).  Buries  v.  P^leweU  (iQ.  The 
Court  was  concluded  by  the  order  on  further  direc- 
tions, in  December,  1840,  with  regard  to  the  application 
of  the  fund  not  carried  to  the  special  account,  and 
was  bound  to  distribute  it  in  payment  of  the  costs  of  all 
parties  rateably:  Swale  v.  Milner(e). 

Mr.    Spence  and   Mr.   Parker,   for   the   executors, 
Tottie  and  Shaw,  argued,  that  the  creditors,  who  re- 

(a)  2  Myl.  &  K.  320.  (<Q  10  Sim.  383. 

(6)  Id.  818.  (e)  6  Sim.  572. 

(c)  6  Sim.  569. 
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covered  judgment,  and  obtuned  the  cheque  from  the  exe- 
cutrix, of  which  the  executors  had  prevented  the  pay- 
ment, did  not  thereby  acquire  any  right  to  the  money 
in  the  hands  of  the  bankers  as  against  the  two  executors 
and  the  general  creditors ;  and  that  the  costs  of  the  exe- 
cutors must  first  be  paid. 

Mr.  RoupeU  and  Mr.  Blderton,  for  Hannah  Tcofbr, 
the  executrix,  contended,  that  she  was  justified  in 
pleading  as  she  had  done,  and  in  endeavouring  to  pay 
the  judgment  creditor ;  and  that  the  costs  of  the  execu- 
trix and  executors  were  now  the  first  charge. 

Mr.  Kenyan  Parker  and  Mr,  Shee,  for  the  petitioner 
Cooper,  contended,  that  the  efiect  of  the  judgment,  as 
now  determined  by  the  certificate  from  the  Common 
Pleas,  was  to  give  the  creditor  a  prior  right  to  the 
monies  which  the  executrix  had  confessed;  and  that 
they  were  thereby  taken  out  of  the  reach  of  the  Court 
for  the  purposes  of  administration. 

Mr.  S/iebbeare,  for  the  heir-at-law. 


Vice-Chancellob,  after  stating  the  facts,  «id  dis- 
posing of  the  costs  of  a  motion  in  the  cause,  which  had 
been  a  subject  of  discussion : — 

Judgment  With  regard  to  the  claim  of  the  judgment  creditor  to 
the  sum  of  3832L  6«.  TdL  in  the  banker's  hands,  it  is  now 
settled  that  money  in  the  hands  of  a  banker  is  not  in 
the  nature  of  a  chattel  deposited  with  a  third  party,  but 
is  merely  a  nmple  contract  debt;  it  is  a  mere  debt 
owing  to  the  executors:  the  judgment  creditor  had  no 
means  of  reaching  it  at  law,  unless  he  acquired  the 
power  of  doing  so  by  means  of  the  cheque,  which  he 
obtwied  from  the  executrix.    The  cheque  was  subject 
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to  be  oountennanded  before  payment, — and  it  was  in  1843. 
fact  countermanded  by  the  other  two  executors ;  and 
the  money  was  paid  into  Court  The  payment  into 
Court  does  not  affect  the  right  of  any  party:  it  is  only 
secured  for  the  party  who  shall  be  found  entitled  to  it  "  ^^**  * 
when  all  the  facts  are  brought  before  the  Court  Now, 
the  case  of  Lepard  v.  Vernon  (a),  and  other  cases,  shew 
thaty  although  this  Court  docs  not  deprive  the  creditor 
of  any  legal  advantage  which  he  has  acquired,  yet,  if, 
without  its  assistance,  he  cannot  obtain  payment  even 
out  of  legal  assets,  in  priority  to  other  creditors,  the 
Court  does  not  give  him  assistance  to  enable  him  to  ob- 
tain that  advantage. 

In  this  case,  I  have  to  consider  the  effect  of  any 
order  which  I  might  make  for  the  distribution  of  the 
produce  of  this  particular  fund,  either  in  payment  of 
costs  or  otherwise,  with  reference  to  the  position  in 
which  Hannah  Taylar  may  be  placed,  in  consequence 
of  the  proceedings  at  law.  Hannah  Tayhr^  by  her 
plea  at  law,  acknowledged  the  possession  of  this  sum  of 
383J1  Qs.  7d. ;  and,  upon  that  confession,  the  judgment 
against  her  proceeded :  the  execution  did  not  give  the 
judgment  creditor  possession  of  the  money,  and  the 
Court  has  since  taken  it  out  of  the  hands  of  the  execu* 
tors.  What  the  personal  liability  of  an  executor  may 
be,  where  he  has  pleaded  a  false  plea  at  law,— or  what 
degree  of  protection  he  may  be  in  that  case  entitled  to 
in  this  Court, — I  am  not  now  called  upon  to  decide. 
That  is  not  the  present  case.  The  plea  of  the  execu- 
trix was  in  accordance  with  the  truth  of  the  case ;  and 
it  is  impossible  I  can  say,  as  an  abstract  proposition, 
that  the  executrix,  who  frames  her  plea  at  law  according 

(.7)  2V.&B.  61. 
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to  the  truth,  has  done  wiong, — or  that  she  is  not  enti- 
tled, in  this  Court,  where  the  estate  ultimately  oomes 
to  be  administered,  to  all  the  protection  which  the  Court 
can  give  her  against  any  consequences  resulting  from  the 
interference  of  this  Court  and  the  nature  of  the  plea  at 
law.  If  the  effect  of  the  judgment  was  to  charge  the 
executrix  to  the  extent  of  her  acknowledgment,  and 
immediately  to  give  the  creditor  a  right  at  law  to 
recover  these  funds, — ^the  executrix  is  entitled  to  be  in* 
demnified  by  means  of  such  an  application  of  the  fund 
as  will  give  the  creditor  the  benefit  of  his  legal  right, 
and  so  protect  her  from  any  personal  liability  under 
which  she  might  be  placed  by  the  judgment  agiunst  her 
I  think  the^proper  course  in  this  case  will  be  to  retun 
this  portion  of  the  fund  until  the  creditor  shall  have 
had  an  opportunity  of  taking  such  proceedings  at  law 
as  he  may  think  proper,  in  order  to  establish  his  title 
to  it. 


I  have  felt  much  difficulty  in  disposing  of  the  ques- 
tion of  costs  in  this  case.  The  order  made  on  further 
directions,  in  December,  1840,  directed  the  costs, 
charges,  and  expenses,  ordered  to  be  taxed,  to  be  paid 
out  of  the  residue  of  the  fund  in  Court,  after  carrying 
over  part  to  the  special  account.  In  the  case  of  &oak 
v.  Milner  (a),  the  Court  considered  itself  to  be  bound 
by  a  similar  order  to  apply  the  fund  in  payment  of  the 
costs  rateably,  where  it  proved  to  be  insuffident  to  pay 
the  whole  of  the  costs  in  full,  although  the  ordinary 
rule  of  the  Court  gave  to  some  of  the  parties  a  priority 
over  the  others  in  respect  of  costs.  The  order  of  pay- 
ment which  I  directed  in  the  case  of  Tgiping  v.  Power  (ft),. 
was  merely  following  the  old  rule  of  the  Court. 
And,  if  that  is  the  order  in  which  the  parties  are  en- 


(a)  6  Sim.  672. 


(6)  1  Hare,  412. 
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titled  to  the  payment  of  their  costs,  and  yet  the  Court 
is  to  be  bound  to  apply  the  fund  rateably,  in  conse- 
sequence  of  the  language  of  the  prior  direction,  it  fol- 
lows that  an  effect  is  given  to  that  direction  which  I 
cannot  consider  the  Court  to  have  intended, — for  it  in- 
volves a  disposition  of  the  fund  (being  deficient  to  pay 
all)  which  is  not  in  accordance  with  the  rights  of  the 
parties*  Does  the  order  which  has  been  made  force 
upon  me  the  conclusion  come  to  in  Swale  v.  Milnerf 
I  cannot  say  that  I  think  the  language  of  the  order  so 
stringent  as  that  case  supposes.  If  a  fund  were  ordered 
to  be  paid  to  creditors,  and  some  were  creditors  by 
specialty,  and  others  by  simple  contract,  and  the  fund 
proved  to  be  insufficient  to  pay  them  all,  I  cannot  think 
the  Court  would  be  bound  to  interpret  an  order,  the 
language  of  which  is  plainly  flexible,  so  as  to  contravene 
a  well-established  and  undisputed  rule  of  practice.  I 
proceed  upon  the  ground  that  the  order  merely  amounts 
to  a  charge  upon  the  fund  in  favour  of  the  parties  enti- 
tled, according  to  their  admitted  rights. 


1843. 


Judgment, 


I  think  the  proper  course  in  this  case  is  to  carry  the 
order  of  December,  1840,  into  effect,  with  those  specific 
directions  which  the  circumstances  now  appearing  render 
necessary ;  and  that  the  direction  to  apply  the  fund  in 
payment  of  the  costs  must  be  executed  by  making  that 
pa3rment  in  the  order  in  which  the  respective  parties  are 
entitled  to  their  costs,  according  to  the  general  rule  of 
the  Court.  I  do  not  in  this  respect  vary  the  order  on 
further  directions, — I  only  give  to  it  a  specific  inter- 
pretation consistent  with  the  language  in  which  it  is  ex- 


Thib  Court  doth  order,  that  998/.  4«.  \d.^  Bank 3  percent.  Annui- 
tiea,  part  of  1567/.  SU.  2d.,  like  annuities,  standing  in  the  name  of 
the  Accountant-General,  &c.,  in  trust  in  this  cause,  **  the  special 
account,"  together  with   29/.  1«.  6</.  cash,    part  of  the  sum  of 
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45L  12f.  lOd.  cash  in  the  bank  to  the  credit  of  this  camey  the  like 
account  (the  said  sum  of  29/.  ]«.  6d.  being  the  proportionate  part  of 
the  dividends  accrued  due  on  the  said  \5^l.  2s,  Zd.,  Bank  Annui- 
ties, since  the  same  were  carried  over  to  the  said  special  account),  be 
carried  over  in  the  name  &c.,  in  trust  in  this  cause.  And  it  is  or- 
dered, that  the  dividends  hereafter  to  accrue  due  on  5SS2.18s.ltf.> 
like  annuities,  residue  of  the  said  1567/.  2f.  2d.,  like  annuities,  after 
such  carrying  over  as  aforesaid,  be,  as  the  same  &c.,  laid  out  in  the 
name  &c.,  in  the  purchase  of  like  annuities,  in  trust  in  this  cause, 
the  like  account,  and  &c.,  subject  to  the  further  order  of  this  Court. 
And  this  Court  doth  declare,  that  the  same  are  to  remain  until  the 
28th  day  of  February,  1844,  to  abide  the  result  of  any  proceedings 
the  petitioner  fV.  Cooper  may  be  advised  to  take,  with  a  view  to  re- 
cover any  claim  he  may  have  against  the  Defendant  IloHnah  Tajflor 
personally  upon  or  by  virtue  of  the  judgment  in  the  petition  men- 
tioned. And  it  is  ordered,  that  the  Defendant  Hatmak  Taylor  do 
give  notice  to  the  Plaintiff  of  all  such  proceedings.  And  it  is  or- 
dered, that  the  Plaintiff  be  at  liberty  to  attend  the  same,  and  take 
copies  thereof  at  his  own  expense.  Costs  of  all  parties,  of  the  peti- 
tion of  fV,  Cooper,  and  also  of  his  former  petition  not  already  dis- 
posed of  by  the  order  made  thereoo,  reserved.  Liberty  to  apply  on 
the  said  petition,  and  also  with  respect  to  the  said  568/.  18«.  Ic/., 
like  annuities,  and  the  accumulations  thereon.  Continue  so  much  of 
the  order  of  the  5th  of  December,  1840,  as  directs  the  said  Defend- 
anto  Hannah  Taylor,  T.  W.  Tottie,  and  /.  H.  Shaw,  to  apply  for  a 
return  of  the  probate  duty,  and  as  directs  the  amount  to  be  received, 
when  the  same  shall  be  returned,  to  be  paid  into  the  bank  &c.  And, 
notwithstanding  the  said  order  in  this  cause  of  the  5th  December, 
1840,  and  the  Defendant  James  Taylor^  the  heir-at-law,  waiving 
any  right  of  priority  he  may  have  as  to  payment  of  his  costs  out  of 
any  of  the  funds  in  this  cause  arising  from  descended  estates  in 
favour  of  the  Defendants,  the  executors,  it  is  ordered,  that  the 
1497/.  13«.  3</.  Bank  3  per  cent.  Annuities,  standing  &c.,  in  trust  in 
this  cause,  and  also  the  said  998/.  4«.  Id.,  like  annuities,  when  car- 
ried over,  in  trust  in  this  cause  as  aforesaid,  be  sold  with  &c. ;  and 
out  of  the  money  to  arise  by  the  said  sale  when  s6  paid  in  as  afore- 
said, and  out  of  the  sum  of  111/.  Is.  Id.  cash  in  &c.,  together  with 
any  other  cash  &c.i  to  the  credit  of  this  cause,  at  the  time  of  the 
payment  thereby  directed,  it  is  ordered,  that  the  sum  of  552/.  1 3s.  9d., 
the  balance  of  costs  of  the  Defendants  T,  W.  Tottie  and  /.  H.  Shaw, 
two  of  the  executors  of  the  said  testator  already  taxed,  be  paid  to 
&c. ;  and  thereout  also,  it  is  ordered,  that  the  sum  of  071/.  13s.  6</. 
the  amount  of  the  bill  of  costs  of  the  said  Defendant  Hannah  Taylor, 
the  executrix,  already  taxed,  be  paid  to  &c.  And  it  is  ordered,  that 
it  be  referred  to  the  taxing  Master  of  this  Court  to  tax  all  paitles 
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their  costs  of  this  suit,  from  the  foot  of  the  last  taxation  thereof,  as 
between  solicitor  and  client,  except  the  costs  of  the  Defendant  James 
Taylor^  the  heir-at-law,  which  are  to  be  taxed  as  between  party  and 
party.  [And  it  is  ordered,  that  the  said  taxing  Master  do  look  into 
the  bill  of  costs  of  the  Plaintiff  already  taxed,  and  ascertain  what  was 
the  amount  of  the  Plaintiff's  costs  mentioned  and  referred  to  in  and 
by  the  said  order  on  the  motion  made  in  this  cause,  dated  the  2nd  day 
of  June,  1831.  And  it  is  ordered,  that  the  said  Master  in  taxing  the 
subsequent  costs  of  the  Defendant  Hannah  Taylor ^  the  executrix,  do 
deduct  the  amount  of  the  Plaintiff's  costs  mentioned  and  referred  to 
in  and  by  the  said  order,  dated  the  2nd  of  June,  1831,  as  aforesaid, 
and  certify  the  total  amount  afler  such  deduction].  And  out  of  the 
residue  of  the  monies  to  arise  by  the  aforesaid  sales  and  the  afore- 
said cash,  after  paying  thereout  the  costs  hereinbefore  directed 
(the  amount  of  such  residue,  if  required,  to  be  verified  by  affidavit), 
in  the  first  place,  it  is  ordered,  that  what  the  said  Master  shall  cer- 
tify to  be  the  amount  of  the  subsequent  costs  of  the  said  Defendant 
Hannah  Taylor,  the  executrix,  after  deducting  the  Plaintiff's  costs 
mentioned  and  referred  to  in  and  by  the  said  order  on  motion  of  the 
2nd  day  of  June,  1831,  and  also  the  subsequent  costs  of  the  Defend- 
ants r.  ff.  ToUie  and  /.  H.  Shato^  be  paid  ;  and  thereout  also  in  the 
next  place,  it  is  ordered,  that  the  sum  of  112«.  16s,  Sd.y  the  amount 
of  the  costs  of  the  Defendant  James  Taylor^  the  heir-at-law  of  the 
said  testator,  already  taxed,  and  what  the  said  Master  shall  certify  to 
be  the  further  costs  of  the  said  Defendant  James  Taylor,  be  paid ; 
and  thereout  in  the  next  place,  it  is  ordered,  that  the  snm  of 
1367/.  11«.  6d.,  the  amount  of  the  Plaintiff's  costs  already  taxed, 
and  what  the  said  Master  shall  certify  to  be  the  further  costs  of  the 
Plaintiff,  be  paid ;  and  if  the  said  monies  and  cash  shall  not  be  suffi- 
cient, afler  paying  thereout  the  other  costs  as  aforesaid,  to  pay  the 
whole  of  the  said  costs  of  the  Plaintiff,  it  is  ordered,  that  the  same  be 
paid  so  far  as  the  said  monies  and  cash  will  extend.  [Payment 
to  be  made  to  their  respective  solicitors.]]  And  it  appearing,  and 
being  admitted,  that  the  funds  applicable  in  this  cause  will  be  in- 
sufficient to  make  the  payments  hereinbefore  directed,  this  Court 
doth  not  think  fit  to  make  any  further  order ;  but  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occasion. 


1843. 


Decree, 
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21«f,  22nd, 

and  25th 

Fdfruary. 

Uth  and  Uth 

March. 

Several  be- 
quests to  a  ser- 
▼ant  of  the  tes- 
tator, made  in 
eight  different 
instruments, 
held  to  be  all 
cumulative, 
notwithstand- 
ing the  gift  to 
the  party  by 
the  last  codicil 
was  much 
larger  than  any  .     . 

of  the  preceding  executors  admitted  assets. 


SUISSE  V.  LORD  LOWTHER 

1  HE  Plaintiff  entered  the  service  of  the  late  Marquu 
of  Hertford  (then  Lord  Yarmouth)  in  1822,  and  con- 
tinued in  such  service  until  the  death  of  the  Marqui$, 
in  1842.  The  bill  sought  a  decree  against  the  execu- 
tors for  payment  of  various  legacies,  amounting  in 
the  whole  to  19,500^,  under  the  vrill,  and  numerous 
codicils  made  by  the  Marquis,  dated  respectively  in 
1823,  1827,  1829,  1833,  1835, 1837,  and  1839.     The 

The  question  was,  whether 
some  of  these  legacies  expressed  to  be  given  to  the 
Plfdntiff  were  not  merely  in  substitution  for  others 
which  had  been  made  in  the  previous  instruments,  or 
whether  they  were  all  cumulative. 


gifts  to  him ; 
and  the  whole 
amount  given 
by  that  codicil 
was  expressed 
as  being  given 
to  provide  for 
the  servants  of 
the  testator. 

Where  a  tes- 
tator makes  se- 
veral gifts  to  a 
stranger  by  dif- 
ferent instru- 
ments, the  pre- 
sumption is, 
that  such  gifts 

are  cumulative,  tator's  estate ;  and,  in  that  suit,  a  decree  for  administra- 

and  the  cir- 


The  several  parts  of  the  will  and  codicils  material  to 
the  question  are  successively  stated  in  the  judgment 

A  suit  had  been  instituted  by  the  residuary  legatee 
against  the  executors  for  the  administration  of  the  tes- 


tion  had  been  made  before  the  institution  of  this  suit, 
of  which  decree  the  Plaintiff  in  this  suit  had  notice. 

At  the  hearing, 

Mr.  Boupelly  for  the  Plaintiff. 


cumstance  of 
differences  in 
their  character 
or  amount,  or 
of  a  further 
motive  or  rea- 
son assigned 
upon  the  instru- 
ment, tends  to 
strengthen  the 
presumption. 

Circumstances  in  which  one  testamentary  instrument  is  held  to  be  in  substitution  for,  or 
a  mere  repetition  of,  another. 

It  is  no  objection  to  the  hearing  of  a  suit  for  a  pecuniary  legacy  in  which  assets  ire  ad- 
mitted, that  a  decree  for  the  administration  of  the  estate  of  the  testator  has  been  made  at 
the  suit  of  a  residuary  legatee ;  but  whether  the  Court  would  direct  Uie  accounts  of  the 
same  estate  to  be  taken  in  both  Kaits—quare, 
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Sir  C.  WeihereU,  and  Mr.  Folktt,  for  the  executors, 
objected  to  the  proceeding  with  this  suit,  on  the  ground 
that  the  decree  ahready  pronounced,  in  the  suit  of  the 
residuary  legatee,  was  in  the  nature  of  a  judgment,  Qven 
for  all  creditors ;  Paxton  v.  Douglas  (a) ;  and,  if  the 
proceedings  of  a  creditor  in  another  suit  would  be 
stayed,  certainly  legatees  would  not  be  permitted  unne- 
cessarily to  multiply  suits :  Jackson  v.  Leaf{b)y  Clarke 
V.  Earl  of  Ormonde  (c),  Beauchamp  v.  Marquis  of 
Huntley  {d). 


1843. 


Argument, 


Mr.  Roupellf  Mr.  Goodeve,  and  Mr.  De  Gex,  said  that 
the  objection,  even  if  valid,  was  too  late, — that  it  should 
have  been  made  by  motion  before  answer; — ^that  the 
rule  as  to  staying  divers  proceedings  had  never  been 
applied  to  suits  by  legatees; — ^that,  by  the  admission  of 
assets,  the  Plaintiff  had  acquired  in  this  suit  a  personal 
remedy  against  the  executors,  and  that  this  suit  was, 
therefore,  more  beneficial  to  him  than  the  other  suit  would 
be, — which  was  a  sufficient  reason  for  not  staying  the 
second  proceeding  in  any  case :  Pickford  v.  Hunter  (e). 
Even  where  a  creditor  was  proceeding  at  law,  he  was 
allowed  to  go  on  so  far  as  related  to  his  personal  re- 
medies against  the  executors :  Kent  v.  IHckering  (/). 


The  Vice-Chaiicellor  sud  the  question  before  him 
in  this  suit  was  very  distinct  from  the  subject  of  the 
other  suit.  In  this  suit,  there  was  no  account  to  be 
directed  of  assets  (^),  the  Court  was  simply  called  upon 
to  determine  the  right  of  the  Plaintiff  to  the  legacies 


(a)  8  Ves.  521. 
(6)  IJ.  &  W.  229. 

(c)  Jac.  108. 

(d)  Id.  646. 
(0  5  Sim.  129. 


(/)  Id.  669. 

{g)  Accounts  of  the  same  es- 
tate taken  in  two  different  suits : 
Hughe9  v«  Eadei^  1  Hare,  489. 


Judgment, 
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which  he  claimed  upon  the  constrnction  of  documents, 
and  either  to  decree  payment  as  against  the  executors, 
or  dismiss  the  bill,  according  as  the  right  should  happen 
to  be  established  or  should  fail :  Budgen  v.  Sage  (a).  The 
cause  must  proceed. 


Argwmeni.  Mr.  Roupett,  Mr.  Goodeve,  and  Mr.  De  Gex,  were 
then  heard,  for  the  Plaintiff,  on  the  questions  of  con- 
struction,— ^and  Sir  (7.  Wetherell  and  Mr.  Folktt,  for 
the  Defendant. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
the  following  cases  were  cited : — Ridges  v.  Morrison  (8), 
Currie  v.  JF\/e  (c),  fVrag  v.  Field  (rf),  Mackenzie  v. 
Mackenzie  (e),  Bartktt  v.  Gillard  (/),  Lord  v.  Snt" 
cliffy  {g)f  Fraser  v.  Bgng  (A),  Watson  v.  Reed  (i). 
Strong  v.  Ingram  (A),  Gug  v.  Sharpe  (/),  Attorney- 
General  v.  George  (m),  Mackinnon  v.  Peach  (w).  Spire 
V.  iSmiVA  (o),  Robley  v.  Robley(p). 


Vice-Chancbllor  : — 

Judgment.  The  PkintifF  claims  to  be  entitled  to  several  lega- 
cies under  the  will  and  seven  of  the  codicils  made  hj 
Lord  Hertford.  Under  six  of  these  instruments,  he 
claims  as  a  legatee  named ;  and,  under  the  other  two,  a» 
being  one  of  a  class  to  whom  legacies  are  given.     The 


(a)  3  My].  &  Cr.  683. 
(6)  1  Bro.  C.  C.  389. 

(c)  17  Ves.  462. 

(d)  6  Madd.  300. 
(«)  2  Riiss.  262. 
(/)  3  Russ.  149. 
(^)  2  Sim.  273. 

(h)  1  Russ.  &  My].  90. 


(t)  5  Sim.  431. 
(k)  6  Sim.  197. 
(/)  1  Myl.  &  K.  589. 
(m)  8  Sim.  138. 
(ft)  2  Keen,  555. 
(o)  1  Beav.  419. 
(p)  2  Beav.  95. 
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question  to  which  the  argument  was  directed  was,  whe- 
ther the  legacy  of  8000/.,  given  by  the  Marquis  to  his 
executors  by  the  last  codicil,  was  to  be  in  addition  to, 
or  in  substitution  for,  the  legacies  given  by  the  previous 
instruments;  and,  to  determine  this  question,  I  must 
first  consider  the  construction  of  the  previous  instru- 
ments to  which  the  last  is  supposed  to  refer. 

The  first  claim  is  under  a  giil  to  servants,  in  these 
words : — "  I  give  and  bequeath  to  every  servant,  who 
shall  be  living  in  my  service  at  the  time  of  my  death 
(except  such  of  them  as  were  living  in  my  service  as 
Lord  Yarmouth),  clear  of  legacy-duty,  one  whole  year's 
wages ;  and  to  every  servant  that  shall  be  living  in  my 
service  at  the  time  of  my  death,  and  was  also  living  in 
my  service  as  Lord  YarmotUh,  clear  of  legacy-duty, 
three  whole  years'  wages  (a)."  The  testator  divides  his 
servants  into  two  classes,  and  apportions  his  bounty  ac- 
cording to  the  time  of  their  service.  There  is  no  ques- 
tion that  Suisse  will  take  under  this  gift,  according  to 
his  description  or  character,  whatever  that  may  be. 

The  next  gift  is, — "I  give  all  my  servants  tiiree 
years'  wages  who  have  lived  with  me  three  years, — to 
others,  one  year's."  This  is  a  gift  to  servants  whose 
qualifications  to  take  will  differ  materially  from  those 
under  the  first  gift.  And,  further  on,  in  the  same  codicil, 
the  testator  removes  aU  necessity  for  resorting  to  any 
presumption ;  for,  he  adds,  "  All  bequests  made  by  this 
codicil  to  be  in  addition  to  any  bequests  I  may  have 
previously  made  to  these  legatees ;  and  I  confirm  all 
codicils  to  my  will  (the  only  one  I  have  made  since  my 
father's  death)  wheresoever  and  whatsoever  (i)."  By 
express  words  therefore,  as  well  as  by  the  presumption 
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(a)  Will,  dated  in  February,        (b)  Third  codicil,  dated  Feb- 
1823.  ruary,  1827. 
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of  law  to  which  I  shall  advert, — Suisse  would  be  enti* 
tied  to  take  both  these  legacies. 

The  next  pft  is  this :— "  I  give  to  my  valet,  Nicholas 
Suisse,  if  he  be  living  with  me  at  the  time  of  my  death, 
1000/.,  over  and  above  any  other  bequest  (a)."  Here 
is  a  legacy  differing  in  substance  from  those  which  went 
before.  They  were  to  be  measured  by  the  wages  and 
the  time  of  service, — ^here  it  is  a  gift  of  a  certain  sum 
upon  a  condition,  with  an  express  dedaration  that  it  shall 
be  additional.     Upon  that  there  can  be  no  question* 

The  next  instrument  is  in  these  words: — "This  is  a 
codicil  to  the  will  of  me,  Francis  Charles,  Marquis  of 
Hertford, — one  copy  of  which  is  at  Coutts\ — the  other 
at  HopkinsotCs:  I  give  to  C.  L.  Strachan,  my  ward, 
over  and  above  any  and  every  other  bequest,  15,000/. : 
I  give  to  Nicholas  Suisse  similarly  2000/. :  both  lega- 
cies to  be  paid  within  three  months  of  my  death  (b)J* 
Even  if  there  were  nothing  in  these  words  importing 
that  the  legacy  to  the  Phdntiff  was  to  be  additional, 
there  is  nothing  to  exclude  the  presumption,  that,  being 
of  a  different  amount  from  the  former  legacies,  and 
given  by  a  different  instrument,  he  would  take  both* 
But  there  is  nothing  to  which  the  word  "  similarly " 
can  be  referred,  except  the  words  "  over  and  above,** 
annexed  *o  the  previous  legacy  given  to  C  L,  Strachan. 
In  this  case,  also,  we  find  an  express  direction  that  the 
legacy  shall  be  taken  in  addition  to  previous  legacies. 

There  then  comes  the  legacy  of  3000/L,  upon  which 
it  is  contended  that  a  question  of  substitution  first 
arises.  It  is  in  these  words: — "This  is  a  codicil; — I 
give  these  legacies  in  addition  to  what  I  have  in  most 

(a)  Eighth  codicil, dated  Octo-  (6)  Fourteenth  codicil,  dated 
ber,  1829.  July,  1833. 
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instaiices  given  to  the  same  persons  by  other  oodicilfl 
and  bequestSy  all  of  which  I  confirm,  as  well  as  the  re- 
pealing codicils  in  some  instances ;  but  this  the  dates 
will  regulate;— to  the  Right  Hon.  J.  W.  Crohery  7000/. 
additional ; — ^to  [name  struck  through],  for  medical  at- 
tendance on  me,  when  I  die,  SOOOil ; — to  Nicholas  Suisse, 
my  valet,  3000/."  The  codicil  also  contains  legacies  to 
several  other  persons  (a).  Now,  it  was  argued,  on  the 
part  of  the  estate,  that  the  3000/.  given  by  this  codi- 
cil, following  the  other  two  codicils  ^ving  1000/.  and 
2000/.,  was,  in  point  of  fact,  a  mere  repetition  of 
the  other  two;  and  the  argument  was  important 
for  this  reason, — ^that  the  last  codicil  giving  8000/L  is 
thereby  made  sufficient,  in  point  of  amount,  to  satisfy 
the  preceding  gifts.  And  if  the  3000/.  is  to  be  taken 
as  a  mere  repetition  of  the  2000^  and  1000/.,  then,  it  was 
sud,  the  8000/.  given  to  Suisse  by  the  last  codicil  would 
exceed  the  amount  of  the  legacies  given  to  him  by  the 
prior  instruments.  If,  on  the  other  hand,  the  SOOOL 
was  to  be  taken  as  cumulative,  then  the  8000/.  given  by 
the  last  codicil  would  not  in  amount  be  a  satisfaction  of 
the  legacies  previously  given. 


1843. 


The  argument  against  the  cumulative  character  of 
the  legacy  given  by  the  codicil  I  am  now  considering 
was  founded,  first,  on  the  coincidence  in  amount  be- 
tween the  two  former  legacies  and  the  latter;  and,  se- 
condly, on  the  fact,  that  the  other  legacies,  given  to  Mr. 
Croker  and  others  in  the  same  codicil,  have  the  word 
'*  additional "  appended  to  them,  while  in  the  legacy  to 
Suisse  that  word  is  not  used.  Leaving  out  the  intro- 
ductory part  of  the  codicil,  the  question  would  certainly 
arise,  whether  the  effect  of  the  word  "  additional "  an- 
nexed to  some  of  the  gifts,  and  omitted  in  that  to  the 


(a)  Twenty-fourth  codicil,  dated  September,  1836. 
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Plaintiff,  would  be  to  leave  his  legacy  as  a  substitution 
for  prior  gifts.  The  cases,  however,  have  expressly  de- 
cided the  point, — that,  where  there  is  nothing  but  the 
circumstance  of  omitting  such  words,  the  Court  does 
not  consider  it  sufficient  to  control  that  which,  prim& 
fade,  is  the  meaning  of  the  bequest.  Where  the  mere 
bounty  of  the  testator  is  the  only  apparent  motive  for 
the  bequest,  and  no  other  is  expressed,  the  rule  is,  that 
the  legatee  shall  take  in  addition.  But  I  confess  I  do  not 
understand  how  to  ^ve  to  the  introductory  words  their 
plain  meaning,  unless  I  take  the  legacy  to  be  expressly 
additionaL  I  have  no  right  to  strike  out  the  words, 
*^  I  give  these  legacies  in  addition  to  what  I  have  in  most 
instances  given  to  the  same  persons  by  other  codicils," 
in  their  application  to  the  Plaintiff's  legacy.  It  can 
only  be  by  first  assuming  that  this  legacy  was  not  meant 
to  be  cumulative,  that  I  can  come  to  the  conclusion,  that 
those  words  were  not  meant  to  apply  to  it  I  am  of 
opinion,  that  the  Plaintiff  takes  the  3000/.  as  a  distinct 
legacy,  and  that  he  was,  therefore,  at  the  date  of  this 
codicil,  a  legatee  to  the  extent  of  6000/., — a  fact  which 
materially  alters  the  amount  to  which  he  was  entitled 
before  and  at  the  time  when  the  last  codicil  was  made. 


On  the  next  codicil  no  question  arises.  It  is  in  these 
words : — *'  I  give,  above  all  other  legacies,  to  CharbOte  L. 
Sirachauy  11,000/.;  to  the  Right  Hon.  John  W.  Croker, 
9000/. ;  to  T.  Tomkinson,  equally  in  addition,  1000/. ;  and 
to  Nicholas  Suisse,  equally  in  addition,  2600/.  {a) ."  The 
codicil  which  contains  the  next  gift  to  the  Pl^ntiff  is 
equally  unambiguous : — ''  Independent  of,  and  in  addi- 
tion to,  all  other  legacies  I  have  given  to  Nicholas 
Suisse,  I  leave  him  2000/.  for  continued  good  ser- 
vices (£)."    If  the  express  words  had  not  avoided  the 

(a)  Twenty- seventh    codicil,         (b)    Twenty  -  ninth    codicil, 
dated  Milan,  January,  1837.  dated  September,  1837. 
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necessity  of  all  argument,  the  mere  fact,  that  this  gift 
is  contained  in  a  separate  instrument,  would  of  itself 
probably  be  sufficient ;  but  the  additional  fact,  that,  at 
this  date,  the  testator  speaks  of  Suisse^s  '^continued 
good  services,"  would  be  a  reason,  within  the  authority 
of  decided  cases,  for  holding  that  that  also  was  an  addi- 
tional legacy.  Down  to  this  time,  therefore,  the  Plain- 
tiff  is  a  legatee  to  an  amount  considerably  above  10,000/. 
Then  follows  the  codicil  to  which  I  before  referred, 
and  upon  which  the  argument  has  been  founded.  It  is 
in  these  words : — *^  This  is  a  further  codicil  to  the  last 
will  of  me,  Francis  Charles^  Marquis  of  Hertford,  K.  G. : 
"  I  give  and  bequeath  16,000/.  to  my  executors,  that  they 
may  provide  for  my  servants  as  follows — first,  half  of 
the  same  to  Nicholas  Suisse^  my  head  valet,  an  excellent 
man:  then  I  desire  that  the  remaining  eight  may  be 
split  into  three  parts, — one  to  Charlemagne,  my  cook, 
one  to  Fiorini,  my  courier,  another  to  Robert  (really 
Thomcui)  Foote :  there  will  then  remain  a  quarter  and  an 
eighth,  which  I  desire  may  be  divided  at  my  executors' 
pleasure,  attending  first  to  James,  my  coachman's,  claims, 
and  next  to  those  who  have  slept  under  my  roof,  and 
been  abroad  with  me  (a)." 


1843. 
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Now,  passing  over  the  giil  &r  the  benefit  of  Suisse 
in  the  first  part  of  this  codicil,  it  is  quite  impossible 
that,  as  regards  the  legacies  to  the  other  servants,  sub- 
stitution can  have  been  the  object  of  the  testator;  for  the 
servants,  who  took  under  the  former  legacies,  were  se- 
lected in  a  manner  totally  different:  they  took  abso- 
lutely, provided  they  fell  under  a  certain  description. 
Here  the  legacies  remained  at  the  pleasure  of  the  exe- 
cutors, and  the  persons  indicated  are  those  servants  who 
have  slept  under  the  roof  and  been  abroad  with  the  tes- 


(a)  Thirty-fourth  codicil,  dated  November^  1830. 
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tator.  Many  of  the  servantSy  entitled  under  the  will  and 
former  codicils^  might  not  fall  within  that  description ; 
and  it  is  impossible  I  could  deprive  them,  by  the  effect 
of  this  codicil,  of  the  bounty  previously  given. 

On  questions  of  repetition  or  accumulation,  most  of 
the  Judges  have  referred,  as  Lord  Eldon  did  in  the  case 
of  Hemming  v.  Gurrey  (a),  to  the  judgment  in  Hooley  v. 
Hatton  (i),  as  containing  a  sound  exposition  of  the  law 
upon  the  subject, — and,  in  the  case  of  Hurst  v.  Beach  (c). 
Sir  John  Leach  drew  his  conclusion  firom  the  cases  with 
great  precision,  and,  as  it  appears  to  me,  with  great  ac- 
curacy: he  stated  the  rule  to  be,  that,  where  legacies  are 
given  by  different  instruments,  the  presumption  is,  prim& 
fade,  that  two  legacies  are  intended.     But,  inasmuch  as 
if  a  testator  were  by  one  instrument  to  give  a  particu- 
lar ring,  or  horse,  or  specific  chattel,  and  were,  by 
another  instrument,  to  give  precisely  the  same  thing, 
it  would  follow  that  the  second  must  be  a  repetition, — ^so, 
if  the  bounty  given  by  one  instrument  be,  in  terms,  a 
repetition  of  that  which  has  gone  before,  the  Court 
has  presumed  that  the  second  was  intended  to  be  repe- 
tition,  and  not  accumulation.     It  is  clearly  decided, 
however,  that  the  mere  fact  that  the  amount  is  the 
same,  is  not  such  an  identification  of  the  second  with 
the  first  as  would  prevent  both  from  taking  effect  as 
cumulative;  but  if,  in  addition  to  the  amounts  being 
the  same,  the  testator  connects  a  motive  with  both, 
and  the  express  motive  is  also  the  same,  the  double  co- 
incidence induces  the  Court  to  believe  that  repetition, 
and  not  accumulation,  was  intended.     Except  in  such 
cases,  and  the  cLiss  of  cases  to  which  I  am  about  to  ad- 
vert, the  Court  does  not  infer  that  repetition  was  the 


(a)  2  Sim.  &  St  311.  1  Bligh, 
N.  S.  479;  S.  C.  nom.  Heming 
V.  Clutterhuck. 


{h)  1  Bro.  C.  C.  390,  n. 
(c)  5  Modd.  368. 
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object,  unless  it  be  so  declared,  or  it  is  to  be  collected 
from  the  words  of  the  will  itself. 

The  presumption,  in  the  case  of  several  gifts  by  dif- 
ferent instruments,  being  in  favour  of  accumulation,  it 
is  dear  that  the  claim  of  the  Phdntiff  in  this  case  must 
be  strengthened  by  any  circumstances  of  difference 
between  the  two  gifts, — ^whether  it  be  found  in  the 
amount, — ^in  the  character  in  which  it  is  given, — ^in  the 
mode  of  enjoyment, — in  the  extent  of  the  interest, — or 
in  the  motive  for  the  bounty.  All  these  considerations 
tend,  in  the  judgment  of  the  Court,  to  support  the 
argument  in  favour  of  accumulation.  Now,  in  the 
l^acy  to  Suisse  by  the  last  codicil,  there  is  a  particular 
description  of  Suisse,  which  imports  a  motive  of  a  later 
date  than  the  former  legacies :  he  is  described  as  *'  an 
excellent  man,'* — and  the  amount  being  different,  and  less 
beneficial  to  Suisse  than  the  amount  of  the  previous 
gifts  to  him,  this  adds  to  the  presumption  already  in  his 
favour,  that  a  distinct  gift  was  intended ;  and  the  only 
question,  therefore,  is,  whether  there  is  any  thing  in  the 
word  "pravide,""  as  used  in  the  last  codicil,  which  should 
lead  the  Court  to  the  construction  that  the  legacy  is 
not  cumulative. 

Much  argument  has  been  founded  in  this  case  upon 
the  use  of  the  word  "provide."  The  technical  sense  of 
the  word,  it  was  said,  should  be  taken  by  analogy  from 
those  cases  in  which,  in  gifts  from  a  parent  to  a  child,  or 
from  a  person  standing  in  loco  parentis  towards  the 
legatee,  the  Court  had  laid  great  stress  on  it.  The 
language  of  the  Court  in  those  cases  is,  that  it  "leans 
against  double  portions," — a  rule  which,  though  some- 
times called  technical.  Lord  Cottenham,  in  Pym  v.  Loch' 
yer  (a),  said,  was  founded  on  good  sense,  and  could  not  be 
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(a)  5  Myl.  &  Cr.  34,  46. 
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disregarded  without  disappointing  the  intentions  of 
donors.  But^  although  the  presumption  is^  that  a  parent 
does  not  give  a  child  a  double  portion,  it  does  not  follow 
that  every  sum  of  money  which  a  parent  may  give  even 
to  a  child  is  intended  as  a  portion.  The  Court  has  never 
added  up  small  sums  in  order  to  shew,  that,  if  the  child 
claims  those  sums  as  well  as  the  laiger  provision  made 
for  him  by  the  parent,  he  would  be  taking  a  double 
portion.  The  question,  whether  the  sums  given  are  to 
be  taken  as  part  of  the  child's  portion  or  not,  has  oilen 
arisen ;  and,  if  the  word  "  portion  "  or  "  provision,"  or 
any  similar  word,  is  used  in  the  second  gift,  the  Court 
has  said  the  use  of  that  term  shewed  that  the  sum  was 
given  as  a  provision  or  "portion"  for  the  child;  and  then 
it  is  sometimes  regarded  as  a  second  portion,  agunst  which 
the  Court  presumes.  According  to  Lord  CottenhanCs 
decision  in  Pym  v.  Lochyer^  (for  the  first  time  deciding 
that  point),  it  is  taken  to  be  a  satisfaction  pro  tanto. 
The  older  cases  rather  incline  to  the  proposition,  that, 
if  it  were  a  portion,  though  less  than  the  portion  given 
by  any  former  instrument^  it  was  to  be  taken  as  satis- 
faction in  toto.  The  reasoning,  however,  is,  that  the 
usp  of  the  word  "  portion "  or  "  provision,"  or  any 
similar  word,  shews  that  the  testator  meant  to  repeat 
his  former  gifl, — and  then  the  rule  applies. 


In  the  case  of  persons  not  being  parent  and  child,  but 
assumed  to  stand  in  loco  parentis,  the  word  "portion" 
or  "provision"  has  been  used  for  a  different  purpose. 
It  has  been  used  in  order  to  shew  that  the  party 
intended  to  place  himself  in  that  situation,  and  to  esta^ 
blish  a  quasi  i)arental  character;  and  when  that  was 
done,  the  rule  as  to  double  portions  has  been  applied. 
But,  if  there  is  a  simple  gift,  and  the  donor  has  not 
acted  towards  the  donee  in  a  way  to  shew  that  he  lias 
assumed  a  particular  character, — a  quasi  parental  situa- 
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tlon, — in  that  case  it  is  notUng  more  than  mere  bounty 
to  a  stranger.  I  am  not  aware  of  any  technical  sense 
of  the  word  ''provision"  upon  which  stress  has  been 
laid,  except  in  the  cases  to  which  I  have  adverted.  No 
question  can  arise  on  the  effect  of  a  gift  in  the  nature 
of  a  portion,  in  any  such  sense,  on  these  bequests  of  the 
Marquu  to  Suuse, 
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In  the  doctrine  with  regard  to  double  portions,  some 
principles  have,  however,  been  laid  down,  which  bear  very 
strongly  upon  the  case  before  me.  The  rule  of  presump- 
tion, as  I  before  said,  is  agunst  double  portions  as  be- 
tween parent  and  child ;  and  the  reason  is  this, — a  parent 
makes  a  certun  provinon  for  his  children  by  his  will^ 
if  they  attain  twenty-one  or  marry,  or  require  to  be 
settled  in  life:  he  afterwards  makes  an  advancement  to 
a  particular  child.  Looking  at  the  ordinary  dealings  of 
mankind,  the  Court  concludes  that  the  parent  does  not, 
when  he  makes  that  advancement,  intend  the  will  to  re- 
main in  full  force,  and  that  he  has  satisfied  in  his  life- 
time the  obligation  which  he  would  otherwise  have  di»- 
charged  at  his  death ;  and  having  come  to  that  conclusion^ 
as  the  result  of  general  experience,  the  Court  acts  upon 
it,  and  gives  effect  to  the  presumption,  that  a  double  por- 
tion was  not  intended.  If,  on  the  other  hand,  there  is  no 
such  relation,  either  natural  or  artificial,  the  gift  pro- 
ceeds from  the  mere  boimty  of  the  testator;  and  there 
is  no  reason  within  the  knowledge  of  the  Court  for 
cutting  off  any  thing  which  has  in  terms  been  given. 
The  testator  may  give  a  certain  sum  by  one  instrument, 
and  precisely  the  same  sum  by  another:  there  is  no 
reason  why  the  Court  should  assign  any  limit  to  that 
bounty,  which  is  wholly  arbitrary.  The  Court,  as 
between  strangers,  treats  several  gifts  as,  primft  facie, 
cumulative.     The  consequence  is,  as  Lord  Eldan  ob- 

VOL.  n.  GO  H.  w. 
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8erved(a),  that  a  natural  chilci,  who  is  in  law  a  stranger  to 
the  father,  stands  in  a  better  situation  than  a  legitimate 
child;  for  the  advanoement  in  the  case  of  the  natural 
child  is  noty  prim&  fade,  an  ademption.  That  prindple 
Judgment,  ^jj  apply  very  strongly  to  this  case ;  for  there  is  no  more 
reason  why  the  Marquis  should  ^ve  Suisse  1000/.  rather 
than  20,000/.  The  Marquis  only  could  measure  the 
rewnrd  to  be  ^ven  to  Suisse  for  the  fidelity  alluded  to 
in  the  will  and  codicils;  and  the  Court  can  fonn  no  pre- 
sumption on  which  to  limit  the  amount  of  that  reward. 
So  far  the  cases  stand  very  much  in  pari  materia. 

The  only  ailment  to  which  the  word  ''provide,"  as 
used  in  the  last  codicil,  can  be  open,  is,  whether  the 
Marquis  might  not  have  meant  it  as  a  direction  to  the 
ezecutora  to  pay  Suisse  that  which  he  had  given  him 
by  the  preceding  instruments ; — as  if  he  had  said,  "  in 
order  to  enable  them  to  give  Suisse  that  provision  which 
I  have  made  for  him."  But  do  those  words  necessarily 
import  that  the  8000/.  was  given  in  order  to  enable  the 
executors  to  provide  for  Suisse  by  paying  the  amount  of 
the  former  legacies?  He  is  in  the  situation  of  astranger 
to  the  testator:  the  gift  is  mere  bounty;  and,  when 
that  is  so,  there  is  no  ground  for  raiong  any  presump- 
tion of  intention  as  to  its  amount,  whether  the  gift  be 
comprised  in  one  or  several  bequests.  I  have  nothing 
by  which  to  measure  the  intended  bounty.  Why  am 
I  to  say  that  the  Marquis  did  not  consider,  after  the 
continued  service  of  Suisse,  that  the  provision  he  ought 
to  have  was  8000/^  in  addition  to  what  he  had  pre- 
viously ^ven?  the  rule  of  law  being,  for  the  reasons  I 
have  stated,  in  favour  of  the  last  legacy  being  cumu- 
lative.   I  am  dear  I  have  no  right  to  speculate  on  any 

(fl)  18  Ves.  147. 
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views  tlie  Marquis  may  liave  had,  or  to  hold  that        1843. 
the  last  codicil  waa  merely  intended  to  proyide  for  the 
payment  of  the  former  gifts. 

Looking  at  the  case  as  it  stands  upon  these  testa-  J^^dgmmi. 
mentaiy  papers,  without  reference  to  any  of  the  con- 
siderations to  which  I  have  adverted, — ^taking  it  as  dear 
that  there  is  no  presumption  against  any  of  the  legacies, 
independently  of  the  form  of  the  instruments  in  which 
they  are  found, — and  that,  prim&  ftcie,  they  are  cumu- 
lative,— ^the  question  may  still  be,  whether  the  instru- 
ments are  in  substitution  one  for  another,—- so  that  if 
one  is  to  take  eflPect,  another  is  to  be  regarded  as  can- 
celled? The  cases  of  the  Duke  of  St.  Albans  v.  £em- 
elerk{a)j  Hemming  v.  Gurrey,  and  Russell  v.  Dick* 
son  (&),  illustrate  that  subject  very  clearly.  In  the 
Duke  of  St  Albans  v.  Bea^uclerk,  the  instruments  were 
almost  repetitions  one  of  the  other.  In  several  instances, 
the  testator  had  given  the  identical  thing  by  the  second 
which  he  had  given  by  the  first  instrument, — such  as 
particular  jewels,  and  certain  spedfic  artides  which  were 
of  necessity  nothing  but  repeated  gifts  of  the  same 
thing.  In  the  case  of  Hemming  v.  Gurrey,  also,  the 
testator  was  in  the  habit  of  copying  his  will;  and  al- 
though there  were  some  differences,  yet  the  two  instru- 
ments were,  to  the  eye  and  in  substance,  very  nearly  a 
repetition  the  one  of  the  other.  In  Russell  v.  Dickson, 
the  paper,  which  the  testator  called  his  last  will,  was 
construed  as  a  final  declaration  of  his  will,  ezduding  all 
tiiat  had  gone  before  it  But  it  is  impossible  to  i^ly 
that  reasoning  in  this  case;  for  the  will  and  the  several 
codicils  dispose  of  property,  to  a  very  large  amount, 
among  a  number  of  persons  who  are  obviously  very 


(a)  2  Atk.  636. 
(b)  2  Dru.  &  Warr.  133;  S.  C.  1  Con.  &  Law,  284. 
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marked  and  favoured  objecta  of  the  testator's  bounty, 
but  of  whom  there  is  no  mention  in  the  last  codicil, 
which  touches  nobody  but  Suisse  and  some  particular 
servants.  It  is  impossibly,  therefore,  to  treat  the  last 
instrument,  in  any  sense  of  the  word,  as  being  the  will  of 
the  Marquis  substituted  by  him  for  and  superseding  all 
his  former  testamentary  dispositions. 


I  may  observe  another  fact,  which  strongly  tends  to 
convince  me  of  the  obligation  I  am  under  to  give  effect  to 
the  last  codicil,  as  containing  additional  gifts  to  the  Plain- 
tiff :~in  pursuing  the  language  of  the  testator  through 
the  various  codicils,  you  find  that,  having  begun  by 
giving  his  property  to  persons  who  had  naturally  a  claim 
upon  him,  he  is  afterwards  continually  cutting  down  the 
provisions  he  had  made  for  those  persons,  and  giving  his 
property  to  strangers.  Why  he  should  not  have  in- 
tended to  make  this  liberal  provision  for  Suisse^  as  well 
as  gifts,  to  an  enormous  amount,  to  other  persons  who 
had  no  natural  claim  upon  him,  I  have  no  ground  for 
saying.  It  is  nothing  but  conjecture.  I  do  not  find 
any  thing  in  this  wiU  to  deprive  Suisse  of  the  whole 
amount  which  he  claims. 

Decree  for  payment  of  the  legacies,  without  costs. 


Mar6h  llth. 

Whether  the 
execution  of  a 
decree  for  pay- 
ment of  a  le- 
gacy to  a  party 
who  is  redding 
in  a  foreign 
coontryf  will  be 
stayed,  pending 
an  appeal 
against  the  de- 
cree, or  whe- 
ther security 
will  be  required 
from  snch  party 


A  motion  was  made  to  stay  the  execution  of  the 
decree  pending  the  prosecution  of  an  appeal  to  the  Lord 
Chancellor  by  the  Defendants  against  the  above  decree. 
The  ground  of  the  motion  was,  that  the  Plaintiff  had 
gone  to  reside  in  France;  and  t&at,  if  the  l^acies 
were  paid,  and  the  judgment  afi;erwards  reversed,  the 
Defendants  would  have  no  means  of  recovering  the 

before  payment  pending  an  appeal— j«m*«. 
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money,  or  would  be  dependent  on  the  result  of  a  suit 
for  that  purpose  before  a  foreign  jurisdiction.  The 
motion  was  opposed ;  but  no  order  was  made  upon  it, — 
the  Lord  ChanceUor  having,  under  the  circumstances, 
permitted  the  case  to  be  unmediately  heard  before  him. 

The  following  cases  were  cited  in  the  argument  on 
the  application  for  the  stay  of  proceedings : — Huguenin 
V.  Baseley  (a),  Gtcynn  v.  Lethbridffe  {b\  Way  v.  Foy  (c). 
Wood  V.  Milner  (rf),  Nerot  v.  Bumand  (e),  King  of 
Spain  V.  Machado  (/),  WaUmm  v.  Ingilby{g)^  King  of 
Spenn  v.  Machado  (A),  Storey  v.  Lord  John  George 
Lennox  (t). 


The  decree  was  affirmed  by  the  Lord  Chancellor,  on  tlie  29th 
of  March,  1843. 


1843. 


Judgment, 


(a)  15  Ves.  180. 

(b)  14  Ves.  586. 

(c)  18  Ves.  452. 

(d)  IJ.  &  W.  636. 

(e)  2  RusB.  56. 


(/)4Russ.560. 
(^)  lMyl.&K.79. 
(A)  Id.85,  n. 
(t)  1  Myl.  &Cr.685. 
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i6ik,  isa, 

and  22nd 
Mareky 
and  7m 
April. 

Under  the  sta- 
tute 7  Oeo.  4, 
c.  57,  all  per- 
I0D8  whoare 
creditors  of 
an  insolvent 
debtor,  at  the 
time  his  pe- 
tition for  dis- 
diai|;e  is  filed 
in  the  Court 
for  the  Relief 
of  InaolTent 
Debtors,  are 
entitled,  taking 
proper  steps  for 
that  purpose, 
to  participate 
in  his  estate, 
whether  the 
same  have  or 
have  not  been 
inserted  W  the 
insolvent  in  his 
schedale. 

The  purchaser 
of  the  estate  of 
an  insolvent 
debtor  from 
his  assignees, 
at  a  sale  by 
auction,  will 
not  be  affected 
by  oonstructiTe 
notice  of  dr- 
cnmstances  of 
negligence 
on  the  part  of 
the  assignees,  in 
oonductingthe 
sale, — sncheir- 
cnmstances  be- 
ing entirely 
collateral  to 
any  question  of  title. 

A  sale  of  the  estate  of  an  insolvent  debtor,  made  bona  fide,  at  a  public  auction,  is  not, 
after  conveyance  to  the  purchaser,  necessarily  voidable  in  equity,  only  because  the  pur* 
diaser,  sfter  the  sale  but  before  the  conveyance,  had  notice  of  drcnmstances  attending  the 
conduct  of  the  sale  by  the  aoignees,  amounting  to  negligence  on  their  part. 

(a)  C.  57,  B.  10. 


BORELL  V.  DANN- 

XhE  Plaintiff  waa  tenant  for  life,  unimpeachable  for 
waste,  of  a  manor  and  fiinn  named  Brigsky,  in  Lmeobi" 
$hire,  subject  to  a  term  of  years  for  raiung  500L  apiece 
for  such  of  the  five  children  of  /.  Barett  as  should  attain 
twenty-one,  or,  having  been  married,  should  die  under 
that  age. 

The  Phiintiff,  in  1831,  raised  sums  of  16001  and 
200L  upon  mortgage  of  his  life  interest  in  the  Brus- 
hy estate.  In  1835,  he  effected  an  insurance  on  his 
life  for  the  sum  of  1600i:  with  the  Provident  Insti- 
tution, and  assigned  the  policy  to  the  mortgagees  as  a 
further  security  for  the  money  due  upon  the  mort- 
gage- 
In  April,  1837,  the  Plaintiff  was  arrested  for  debt, 
and  being  in  prison  in  the  gaol  of  Hull,  on  the  30th  of 
January,  1838,  signed  his  petition  to  the  Court  for  the 
BeUef  of  Insolvent  Debtors  for  his  discharge,  under  the 
statute  of  the  7  Geo.  4  (a),  and  executed  the  usual 
conveyance  and  assignment  of  his  real  and  personal 
estate  to  the  provisional  assignee.  The  Defendants 
fV,  Dann  and  T.  Kennington  were  afterwards  appointed 
assignees  of  the  estate  and  effects  of  the  insolvent, 
which  were  thereupon  conveyed  and  asngned  to  them. 
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The  asBigneeSy  having  taken  the  pieUminary  stepe 
required  by  the  statute  (a),  adyertised  the  sale  of  the 
Plaintiff's  life  interest  in  the  Brigsky  estate  to  take 
place  at  Great  Grimsbyj  on  the  8th  of  May,  1838,  by 
auction.  Shortly  before  the  tame  of  the  intended  sale, 
the  Plaintiff  caused  notices  to  be  posted  in  the  neigh- 
bourhood, to  the  effect  that  he  had  applied  to  the  Court 
of  Insolvency  to  suspend  the  sale,  and  that  any  persons 
beo(»ning  the  purchasers  would  do  so  at  their  peril. 
The  assignees  in  consequence  of  this  notice  postponed 
the  sale.  On  the  16tii  of  May,  the  assignees  having 
found  that  the  application  of  the  Plaintiff  to  the  Court 
had  been  refused,  implied  for  permission  to  proceed  to 
a  sale,  without  calling  another  meeting  of  the  creditors, 
but  the  Court  was  of  opinion  that  all  the  steps  prelimi- 
nary to  a  sale  under  the  act  should  be  again  taken. 
This  was  accordingly  done,  and  the  sale  was  advertised 
for  the  12th  of  July,  1838,  on  which  day  it  took  place, 
and  the  Defendant  George  Babb,  solicitor,  of  Great 
Grimsby y  being  the  highest  bidder,  became  the  pur- 
chaser of  tiie  Plaintiff's  life  interest  in  the  Brigsley 
estate,  at  the  sum  of  940/. 

On  tiie  18di  of  August:,  an  application  of  the  Plain- 
tiff to  stay  the  assignees  from  proceeding  with  die  sale 
of  the  Plaintiff's  life  estate  was  heard  before  the  Court 
for  the  Belief  of  Insolvent  Debtors,  and  was  refused. 
The  assignees  conveyed  the  estate  to  Babb,  the  pur- 
chaser, by  indentures  dated  the  Slst  of  August  and  the 
Ist  of  September,  1838. 

On  tiie  13tii  of  September,  tiie  Plaintiff  filed  his  bill 
against  the  asognees  and  Bobby  the  purchaser,  praying 
tiie  declaration  of  tiie  Court  that  the  said  alleged  price 
agreed  to  be  given  by  Bahb  for  the  Plaintiff's  life  estate 


1843. 


(a)  Sect  20. 
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was  groealy  inadequate,  and  that  the  sale  to  Babb  was 
fraudulent  and  void  as  ajj^ainst  the  Plaintiff,  and  that 
any  convejranoe  of  such  life  estate  and  any  asngnment 
of  the  said  policy  to  Babb  which  might  have  been  made 
or  executed  by  the  Defendants,  the  assignees,  was  and 
were  respectively  fraudulent  and  void,  and  ought  to  be 
set  aside  as  against  the  Plaintiff;  and  that  the  life  estate 
and  policy  might  be  respectively  decreed  to  be  re"KX)n* 
veyed  and  re*assured  to  the  Plaintiff,  or  for  his  benefit, 
by  the  Defendants  and  all  other  necessary  parties,  sub- 
ject to  the  said  existing  mortgage  thereon  created  by 
the  Pluntiff ;  the  Plaintiff  offering  to  pay  to  the  De- 
fendants or  otherwise,  as  the  Court  might  direct,  the 
amount  which  might  be  necessary  for  payment  of  all 
the  Plaintiff's  debts  under  his  insolvency,  and  all  the 
costs  and  expenses,  if  any,  remaining  unpaid  and  neces- 
sarily and  properly  incurred  by  the  Defendants,  the 
assignees,  in  execution  of  their  trust  as  such  assignees ; 
and  that,  if  necessary,  an  account  of  such  debts  and 
costs  might  be  taken.  Or,  if  the  said  sale  and  convey- 
ance should  not  be  decreed  to  be  altogether  set  ande, 
then  that  the  conveyance  might  be  rectified  in  respect 
of  the  parcels  improperly  comprised  therein  and  other- 
wise in  the  particulars  thereinbefore  stated,  and  as 
might  be  requisite  and  proper;  and  that  the  Defendants 
might  make  due  payment  and  satisfaction  in  respect  of 
the  said  matters. 


The  Plaintiff  rested  his  claim  to  relief  upon  the 
ground  that  the  assignees,  in  their  mode  of  conducting 
the  sale,  had  been  so  negligent  of  their  duty  to  the  in- 
solvent, and  had  acted  so  improvidently  as  respected  his 
interests,  that  their  conduct  amounted  to  a  breach  of 
trust;  and  that  the  purchaser  was  affected  with  notice 
of  such  alleged  breach  of  trust  to  an  extent  which 
vitiated  the  sale.  Various  circumstances  were  relied 
upon  as  supporting  these  charges.    The  sale  was  said  to 
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have  been  wholly  unnecessary,  inasmuch  as  Mr.  Hughes^ 
a  derk  of  the  Plaintiff's  attorney,  attended  on  the 
morning  and  at  the  place  of  sale,  and  tendered  to  the 
assignees  the  sum  of  528iL  19«.  7(i,  being  the  amount  of 
the  debts  in  the  Plaintiff's  schedule,  and  a  further  sum 
for  expenses,  making  up  in  the  whole  550/L,  tendering 
also  at  the  same  time  a  deed  for  the  execution  of  the 
assignees.  It  was  alleged,  moreover,  that  the  descrip- 
tion of  the  life  estate  offered  for  sale  omitted  several 
particulars  which  enhanced  its  value,  namely,  that  the 
Plaintiff  wa^  tenant  for  life,  unimpeachable  of  waste, 
and  that  he  was  entitled  to  the  manorial  rights,  and  to 
certain  fee-farm  or  quit  rents ;  and  that  the  policy  of 
insurance  ought  to  have  been,  but  was  not  included  in 
the  property  sold.  Not  only,  it  was  said,  was  the  sale 
conducted  in  a  depreciating  manner,  by  introducing  a 
stipulation  that  the  vendors  should  not  be  required  to  do 
more  than  skew  the  conveyance  of  the  estate  to  them- 
selves from  the  provisional  assignee, — ^by  not  making 
known  the  conditions  of  sale  until  the  morning  of  sale, — 
and  by  reading  in  the  sale-room  a  letter,  which  stated, 
that  the  life  of  the  Plaintiff,  from  his  intemperate 
habits,  was  not  insurable;  but  that  the  estate  was 
actually  disparaged  by  misdescription :  that  the  premium 
of  40iL  \s.  4d.  per  annum  in  respect  of  the  policy  of  in- 
surance was  stated  to  be  a  charge  upon  the  land,  which 
was  not  true ;  and  that  the  estate  was  also  described  as 
subject  to  the  tithes  and  land-tax,  whereas  the  tithes  and 
land-tax  were  both  borne  by  the  tenant,  to  whom  it 
was  let  at  a  net  rent  of  650^  a  year.  It,  was  contended 
that  the  result  of  the  transaction  was,  that  the  estate 
was  sold  at  a  price  grossly  inadequate,  and  not  amount- 
ing to  more  than  one-and-a-half  year's  purchase. 


1848. 


BiaUmetU* 


The  assignees,  by  their  answer  and  at  the  bar,  justified 
the  sale  of  the  estate,  by  insisting  that  the  tender  of  the 
amount  of  the  scheduled  debts  and  expenses  was  not 
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snffident^  as  the  amount  of  the  debts  was  liable  to  be 
increased  by  the  introduction  of  the  claims  of  other 
creditors,  and  by  additional  claims  of  the  creditors 
whose  names  were  already  in  the  schedule :  that  Mr. 
Acton,  their  solicitor,  had  proposed  to  Hughes  that  he 
should  pay  the  amount  of  the  scheduled  debts,  and  give 
an  undertaking  to  pay  the  deficiency  and  expenses, 
which,  however,  Hughes  declined;  and  that  even  if  the 
tender  had  been  sufficient  in  amount,  the  assignees  were 
not  bound  therefore  to  stop  the  proceedings  on  the 
morning  of  sale,  and  immediately  execute  the  deed 
which  was  tendered  to  them,  the  effect  of  which  might 
require  much  consideration.  They  contended  that  there 
was  no  material  omission  in  the  particulars  of  sale :  that 
tiie  life  estate  was  not  enhanced  in  value  by  being  un- 
impeachable for  waste,  inasmuch  as  there  were  no  mines 
on  the  property,  and  the  Plaintiff  had  previously  caused 
all  the  timber  of  any  value  to  be  felled :  thftt  the  alleged 
quit  rents,  at  the  utmost,  amounted  to  47.  or  5L  a  year, 
and  to  this  the  titie  of  tiie  Plaintiff  was  disputed,  and 
was  by  no  means  clear,  and  to  have  included  them  in 
the  particulars  of  sale  might  have  embarrassed  the  ven- 
dors in  making  a  titie  to  the  property ;  and  that  the 
manorial  rights  were  of  no  more  than  nominal  value. 
They  denied  that  tiie  mode  of  conducting  the  sale  had 
been  calculated  to  depreciate  the  property,  or  that  tiiey 
acted  otherwise  than  properly  therein.  They  said  tiiat 
it  was  unimportant  whetiier  the  policy  of  insurance, 
being  a  collateral  seciuity  to  the  mortgagees,  was  sold 
or  reserved ;  and  tiiat  although  the  statement  that  the 
premium  was  a  charge  on  the  estate  was  erroneous,  yet 
as  it  was  necessary  to  keep  the  policy  on  foot  to  secure 
the  mortgage  debt,  and  there  being  no  other  fund  for 
that  purpose,  the  effect  was  substantially  the  same  as  if 
it  had  constituted  an  actual  charge.  They  insiBted  that 
no  purchaser  could  have  mistaken  tiie  meaning  of  the 
statement  that  the  estate  was  subject  to  titiies  and  land- 
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tax^  and  that  it  was  not  untrue  merely  because  of  the 
special  stipulation  made  with  the  then  existing  tenant.* 
Instead  of  the  sale  having  been  made  at  an  inadequate 
price,  the  Defendants  alleged  that  the  purchase-money 
was  nearly  six  and  a  half  years'  produce,  after  deducting 
the  interest  of  the  charges  upon  the  corpus,  as  well  as 
upon  the  life  interest  of  the  estate,  from  the  best  rent 
which  could  have  been  permanently  expected ;  and  that 
owing  to  the  intemperate  habits  of  the  Plaintiff,  and,  in 
consequence  thereof,  the  uninsurable  character  of  his 
life,  the  price  was  perfectly  adequate,  and  in  fact  in- 
volved the  purchaser  in  very  considerable  risk. 
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The  purchaser,  by  his  answer,  denied  notice  of  any 
breach  of  trust  on  the  part  of  the  assignees. 

The  evidence  directed  to  the  several  points  above 
stated  was  very  voluminous.  Many  witnesses  were 
examined  on  the  subject  of  the  alleged  habitual  intem- 
perance of  the  Plaintiff,  and  the  value  of  his  life  at  the 
time  of  the  sale.  The  conclusion  to  which  the  Court 
came,  on  the  effect  of  the  evidence,  appears  upon  the 
judgment 


Mr.  Bethelly  Mr.  Kenym  Parker,  and  Mr.  RogerSy  for 
the  Pl^tiff. 


Argumtni, 


Mr.  Tinneyy  Mr.  Ramilfyy  and  Mr.  Glasse,  for  the 
Defendants,  the  assignees. 

Mr.  Lowndes  and  Mr.  Smith,  for  the  purchaser. 

The  argument  consisted  chiefly  of  comments  on  the 
various  facts  in  evidence.  The  points  of  law  discussed 
were, — ^First,  whether  the  scheduled  creditors  were  ne- 
cessary parties  to  the  suit.  Secondly,  whetiier  the  Court 
for  Belief  of  Insolvent  Debtors  had  exdusive  jurisdic- 
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tion  on  the  Bubjecty  at  least  so  far  as  the  conduct  of  the 
assignees  was  concerned ;  or  whether  this  Court  would 
set  aside  a  sale  which  that  Court  had  directed.  Thirdly, 
whether  the  debts  in  the  sdiedule  at  the  time  of  the 
sale,  and  in  respect  of  which  the  tender  was  made, 
were  the  whole  of  the  debts  of  the  insolvent,  in  respect 
of  which  the  assignees  were  interested,  or  whether  those 
debts  were  liable  to  be  increased  in  amount  by  other 
claims  agunst  the  insolvent,  in  addition  to  those  which 
he  had  inserted  in  his  sdiedule. 


The  following  cases  were  cited: — Tkominff  v.  Mar- 
rice  (a),  Mortlock  v.  BvUer  (&),  Shelly  v.  Nash  (c),  Fax  v. 
Wright  (d),  Barton  v.  TaUer$aU{t)y  Barton  v.  Jayne  (/), 
Kaye  v.  Fatbraohe  Iff),  Lantour  v.  Holcombe  (A),  T)fer8  v. 
Stunt  (i),  Yewens  v.  Robinson  (A),  Earl  af  Aldbarouffh  v. 
Trye  (/). 


Vice-chancellor  : — 

Jmtffwtemt.  At  the  dose  of  the  argument,  I  stated  my  opinion  to  be 

that  the  Phuntiff  had  reasonable  cause  to  complain  of  the 
conduct  of  the  assignees  and  their  agents,  as  well  as  of  his 
own  agent,  in  respect  of  the  manner  in  which  this  part  of 
his  property  had  been  dealt  with, — reserving  my  judg^ 
ment  however  upon  the  question,  whether  the  acts  he 
might  so  complain  of  against  those  parties  were  such  as 
would  vitiate  the  sale  in  a  court  of  equity,  as  against  a 
bon&  fide  purchaser  at  a  public  auction,  afler  convey- 
ance executed  to  such  purchaser.  I,  at  the  same  time, 
observed,  that  if  the  Plaintiff  was  entitied  to  impeach 


(o)  2  Bro.  C.  C.  326. 
(6)  10  Ves.  292. 

(c)  3  Madd.  232. 

(d)  aid.  111. 

(e)  1  R.  &  M.  237. 
(/)  7  Sim.  25. 


(ff)  8  Sim.  28. 
(A)  8  Sim.  76. 
(i)    7  Scott,  349. 
{k)  11  Sim.  105. 
(0  7  CI.  &  Fin.  436. 
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the  transaction,  he  might  stand  before  the  Court  in  such 
a  position  that  I  could  not  grant  him  relief,  without 
inquiry  into  the  question  whether  the  sale  was  provi- 
dently and  properly  made  or  not.  I  allude  particularly 
to  the  very  imperfect  information  which  the  Plaintiff 
haa  afforded  me  of  the  real  history  of  the  tender  made 
by  Hughes f  on  the  12th  of  July,  1838: — ^it  being  ex- 
tremely doubtful  upon  the  evidence,  whether,  according 
to  the  truth  of  the  case,  the  Plaintiff  is  not  complaining 
of  the  assignees  for  having  refused  to  convey  the  estate  to 
a  purchaser  with  whom  he  had  made  a  contract  for  550/. 
or  less,  and  having  afterwards  sold  it  to  the  Defendant 
Babb  for  a  much  larger  sum.  I  am  far  from  being 
satisfied,  upon  the  evidence,  that  if  the  55021  had  been 
accepted  by  the  assignees,  the  estate  would  have  been 
thereby  redeemed  for  the  benefit  of  the  Plaintiff.  I 
should  be  very  reluctant,  however,  to  found  my  judg^ 
ment  upon  a  view  of  the  case  which  excluded  from  con- 
sideration so  many  of  the  points  which  were  urged  at 
the  bar. 


1843. 
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The  leading  points  relied  upon  for  impeaching  the 
sale  were  two, — first,  the  tender  to  which  I  have  re- 
ferred; and,  secondly,  the  alleged  negligent  and  im- 
proper manner  of  conducting  the  sale,  amounting,  as  it 
was  said,  to  a  breach  of  trust  in  the  assignees,  with 
which,  under  the  circumstances,  the  purchaser  should  be 
affected.  I  shall  begin  by  considering  the  objections 
exclusive  of  the  tender. 


In  considering  this  part  of  the  case,  it  must  be 
remembered  that  I  am  not  called  upon  to  ^ve  the  pur- 
chaser the  assistance  of  this  Court  in  obtiuning  the 
completion  of  his  contract.  His  contract  was  perfected 
by  conveyances  before  the  bill  was  filed,  and  his  title 
has  since  received  the  accession  of  the  legal  estate  by  a 
transfer  of  the  mortgage  to  which  the  life  interest  of 
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the  Plaintiff  was  subject  at  the  time  of  the  sale.  It  was 
said,  indeed,  that  the  completion  of  the  contract  was  a 
hurried  transaction,  and  that  for  the  purpose  of  giving 
the  purchaser  the  advantage  I  have  just  alluded  to;  audit 
would  perhaps  be  difficult  for  the  Defendants  success- 
fully to  contend  that  that  observation  was  not,  to  some 
extent,  well  founded.  But  to  what  does  the  chaige 
amount?  Kthe  circumstances  of  the  case  are  such  as 
to  entitle  the  Plaintiff  to  avoid  the  transaction,  on  the 
grounds  of  fraud  or  breach  of  trust,  the  execution  of 
the  conveyance  to  the  purchaser  will  not  deprive  the 
Plaintiff  of  that  relief,  and,  if  the  circumstances  of 
the  case  are  not  in  other  respects  such  as  to  entitle  the 
Plaintiff  to  avoid  the  transaction,  I  cannot  deprive 
the  purchaser  of  the  benefit  of  his  contract  only  because 
he  has  used  diligence  in  placing  himself  in  the  posi* 
tion  most  advantageous  for  maintaining  his  right.  The 
utmost  effect  I  can  give  to  the  precipitancy  imputed  to 
the  purchaser,  is  that  of  scrutinizing  with  tiie  greater 
jealousy  the  other  grounds  which  have  been  relied 
upon  for  impeaching  the  sale.  And  certainly  I  stand 
in  no  need  of  any  such  circumstance  to  induce  me  to 
scrutinize  the  &cts  of  this  case  with  the  utmost  jealousy. 
But  still  I  must  deal  with  the  case  as  one  in  which  I 
am  called  upon,  not  specifically  to  enforce  a  contract  at 
the  suit  of  a  purchaser,  but  to  rescind  a  sale  perfected  by 
conveyance.  I  may  observe,  that  notice  to  a  purchaser 
before  conveyance,  that  a  bill  would  be  filed  to  impeach 
his  purchase,  is  only  notice  that  all  valid  objections  would 
be  taken  to  it  The  question  then  is,  how  far  Mr. 
BaJbVs  interest,  as  a  purchaser,  is  affected  by  the  cir- 
cumstances to  which  I  now  confine  my  attention? 


The  Bill  charges  the  purchaser  with  notice  of  the 
various  matters  which  were  relied  upon  as  evidencing 
n^ligence  in  the  manner  of  selling  by  the  assignees,  and 
charges  this  to  have  been  abreach  of  trust,  in  which  Mr. 
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Babb,  having  notioe^  was  therefore  implicated.  Now,  so 
far  as  this  charge  means  that  J3aM  had  such  notice  before 
or  at  the  time  of  the  sale,  I  am  bound  to  say  I  think  the 
evidence  does  not  support  it.  I  think  myself  bound  upon 
the  evidence  to  declare,  that  I  can  discover  nothing  in  the 
facts  of  this  case  which  would  justify  me  in  saying  that 
Mr.  BtMbb  did  not  retire  from  the  auction  room  on  the  day 
of  sale  unaffected  by  a  single  circumstance  which  could 
subject  him  to  the  charge  of  unfair  dealing  in  the  matter 
of  the  sale.  But  it  was  said  that  a  careful  examination  of 
the  title  and  quality  of  the  estate  he  purchased  would  have 
led  him,  before  conveyance  and  payment  of  his  purchase- 
money,  to  a  knowledge  of  those  drcumstances  which 
are  said  to  have  constituted  a  breach  of  trust  in  the 
Plaintiff's  assignees.  This,  it  will  be  observed,  is  notice 
acquired  after  tiie  sale;  and  it  will  be  proper  to  con- 
sider whether  such  notice  is  actual  or  constructive.  I 
shall,  for  this  purpose,  adopt  the  Phdntifi^s  argument, 
that  the  purchaser  must  be  taken  to  have  investigated 
the  titie,  and  to  be  affected  with  constructive  notice  of 
all  that  that  investigation  would  have  led  ta  But  here 
an  important  distinction  must  be  taken.  The  complaint 
in  this  branch  of  the  case  is, — not  that  the  act  of  the 
assignees  in  selling  was  imlawful,  (it  is  only  in  reference 
to  tiie  tender  that  the  sale  is  compkuned  of  as  unlawful), 
— ^but  tiiat  the  manner  of  effecting  it  was  unlawful.  Now 
the  investigation  of  the  titie  would  not  necessarily,  or  by 
any  legal  implication,  lead  to  a  knowledge  of  that.  It 
was  not  the  purpose  for  which  the  titie  was  investi- 
gated: it  is  a  subject  collateral  to  titie.  It  depends 
upon  drcumstances, — ^upon  discretion, — ^perhaps,  upon 
tiie  conduct  of  the  insolvent, — ^upon  the  interests  of 
creditors,  having  regard  to  the  life  interest  with  which 
tiiey  had  to  deal, — ^upon  tiie  actual  state  of  tiie  titie 
ftnd  property, — ^upon  the  documents  of  titie  which  the 
assignees  had  or  had  not; — ^upon  a  hundred  minute  cu> 
cumstances, — ^to  a  knowledge  of  which  the  most  elabo- 
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rate  investigation  of  the  title  would  not  neoeasarily  lead, 
and  of  which  (not  having  actual  notice)  the  purchaser 
was  not  bound  to  inquire.  If  I  am  to  hold  that  a  pur- 
chaser is  under  a  positive  obligation  to  inquire  into  a 
collateral  question,  such  as  the  manner  of  selling,  I  shall 
in  effect  impose  upon  every  purchaser  from  assignees,  at 
a  public  auction,  a  fiduciary  character  as  between  him 
and  the  owner  of  the  estate. 


The  only  circumstance  I  can  find  which  could  poa- 
sibly  bring  the  purchaser  within  the  range  of  the  Plun- 
tiff's  observations  at  the  moment  of  the  sale,  is  the 
aUeged  inadequacy  of  the  consideration  given  for  the 
estate.  Mr.  Babb  may  certainly  have  had  local  ki)Ow- 
ledge  sufficient  to  inform  him  of  the  advantageous 
nature  of  the  bargain  he  was  making.  But,  with  that 
exception,  if  he  is  to  be  affected  at  all,  it  must  I  think 
be  from  knowledge  actually  acquired  after  his  contract 
was  made. 

Now  with  respect  to  the  adequacy  of  the  consideration 
alone,  considered  apart  from  the  alleged  improvidence  in 
the  manner  of  selling,  I  certainly  understand  the  rule  of 
the  Court  to  be  that,  even  in  ordinary  cases  (a),  and  &  for- 
tiori in  cases  of  sales  by  public  auction,  mere  inadequacy 
of  consideration  is  not  a  ground  even  for  refusing  a  de- 
cree for  specific  performance  of  an  unexecuted  contract. 
White  V.  Daman  (i).  Ex  parte  Latham  (c),  and  still  less 
can  it  be  a  ground  for  rescinding  an  executed  contract. 
The  only  exception  which  I  believe  can  be  stated  is, 
where  the  inadequacy  of  consideration  is  so  gross  as  of 
itself  to  prove  fraud  or  imposition  on  the  part  of  the 
purchaser.  Fraud  in  the  purchaser  is  of  the  essence  of 
the  objection  to  the  contract  in  such  a  case.  The  case 
must,  however,  be  strong  indeed,  in  which  a  court  of 


(a)  See  1  Sugd.  V.  &  P.  440.,  ed.  10.         (5)  7  Ves.  30. 
(c)  Id.  35,  n.    See  Bower  v.  Cooper^  ante,  p.  410. 
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justice  shall  say,  that  a  purchaser  at  a  public  auction, 
between  whom  and  the  vendors  there  has  been  no  pre- 
vious communication  affecting  the  fairness  of  the  sale,  is 
chargeable  with  fraud  or  imposition,  only  because  his  bid- 
ding did  not  greatly  exceed  the  amount  of  the  vendor's 
reserved  bidding.  I  am  perfectly  satisfied  that  the  Plain- 
tiff's case  cannot  be  sustained  upon  the  ground  of  mere 
inadequacy.  Another  principle  must  be  introduced. 
It  must  be  made  out  that  the  assignees  were  guilty  of  a 
breach  of  trust  in  fixing  so  low  a  reserved  bidding  as 
900L ;  and  (as  I  have  already  observed)  that  the  pur- 
chaser was  boimd  to  have  ascertained  that  a  breach  of 
trust  had  not  been  conmiitted  in  that  respect  before  he 
accepted  the  conveyance.  It  is  unnecessary  upon  this 
part  of  the  case  to  do  more  than  refer  to  the  evidence 
in  the  cause,  for  the  purpose  of  shewing  that  a  valuation 
of  the  Plaintiff^s  life  interest  by  rule  was  subject  to 
almost  indefinite  reduction  by  reason  of  habits  of  in- 
toxication, which,  as  appears  upon  the  evidence,  had 
rendered  his  life  iminsurable.  I  think  it  impossible  to 
hold,  that  a  bon&  fide  purchaser  at  a  public  auction, 
firom  the  assignees  of  an  insolvent  whose  creditors  had 
little  or  nothing  to  look  to  beyond  a  precarious  life 
interest  in  the  estates  of  their  debtor,  was  boimd,  before 
he  accepted  a  conveyance,  to  inquire  whether  the  cir- 
cumstances justified  the  assignees  in  fixing  any  given 
amount  as  a  reserved  bidding.  And  the  same  considera- 
tions have  a  direct  bearing  upon  the  question,  whether 
the  consideration  was  inadequate  in  fact.  If  it  were 
necessary  to  find  a  justification  for  the  purchase,  it  is  at 
least  doubtful,  upon  the  evidence,  whether  that  justifi- 
cation would  not  be  found  in  the  amount  to  which 
Hughes  limited  his  tender  at  the  time  of  the  sale,  regard 
being  had  to  the  circumstances  under  which  that  tender 
was  made,  and  to  which  I  shall  presentiy  advert.  The 
tender,  however,  I  here  mention,  not  with  reference  to 
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its  legal  effect,  but  with  reference  to  its  bearing  upon 
the  question  of  value,  and  upon  the  conduct  of  the  assig- 
nees and  the  purchaser  at  the  sale.  The  case  of  Lord 
Aldboraugh  v.  TVye  (a)  shews  how  strongly  courts  of 
equity  incline  to  hold,  that  a  sale  by  public  auction  is, 
for  purposes  like  the  present,  a  legal  test  of  market 
Talue. 


My  next  inquiry  then  must  be,  whether,  after  the 
sale  and  before  the  conveyance,  circumstances  attend- 
ing the  sale  came  to  the  knowledge  of  the  purchaser,  " 
such  as  would  have  satisfied  an  honest  man,  using 
reasonable  caution,  that,  in  accepting  a  conveyance  firom 
the  assignees,  he  was  concurring  with  them  in  a  breach 
of  trust.  The  Plaintiff,  who  comes  after  conveyance, 
must  make  out  two  things :  first,  that  the  facts  he  relies 
upon  did  constitute  a  breach  of  trust;  and,  secondly, 
that  the  purchaser  was  bound  to  have  taken  notice  that 
such  was  the  case. 

"Without  examining  the  effect  of  the  evidende  on  the 
question,  whether  any  of  the  facts  I  am  about  to  con- 
sider came  to  the  knowledge  of  the  ptirchaser  before  the 
completion  of  the  purchase,  I  will,  for  the  purpose  of 
the  argument,  assume  that  he  had  actual  notice  of  them* 
11^  upon  that  assumption,  none  of  the  facts  relied  upon 
would,  separately  taken,  furnish  a  ground  for  rescinding 
an  executed  contract,  I  cannot,  in  a  case  depending  so 
much  upon  drcumstances  and  discretion  in  the  assignees, 
hold,  that  the  purchaser  is  within  the  scope  of  any  equity 
able  rule  affecting  the  validity  of  his  purchase,  only  be- 
cause those  facts,  collectively  taken,  may  have  had  some 
effect  in  damping  the  sale.  I  do  not  say  what  the  result 
might  have  been,  if  the  Defendant  had  become  a  pur- 
chaser, with  knowledge  of  any  palpable  breach  of  duty 


(a)  7  CI.  &  Fin.  436. 
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by  the  asBigneea.  But  can  I  lay  Btress,  suffident  to 
avoid  the  convey ance,  upon  the  omission  of  the  policy? 
not  adverting  in  this  place  to  the  observation,  that  what 
was  not  sold  at  the  auction  was  reserved  to  the  in- 
solvent,— can  I  say  that  it  was  not  competent  to  the 
assignees  to  decide  what  parts  of  the  property  of  the 
insolvent  they  would  sell  and  what  retain?  and  if  that 
were  a  matter  for  the  discretion  of  the  assignees,  can  I 
possibly  hold,  that  the  discretion  of  the  assignees  was 
so  ruinously  exercised  in  the  particular  instance  of  the 
policy,  that  it  was  a  fraud  in  a  purchaser  to  accept  a 
conveyance  of  the  land  alone,  because  the  assignees  had 
sold  the  land  separately  firom  the  policy?  Again,  with 
respect  to  the  premiums  upon  the  policy  being  a  charge 
upon  the  land,  suppose  this  to  have  been  a  blunder, 
not  admitting  of  the  apology  which  the  facts  of  this 
case  certainly  Aimish,  would  it  have  been  a  breach  of 
trust  in  the  assignees,  sufficient  to  avoid  the  convey- 
ance? If  they  had  made  a  contract  de  novo  with  a 
purchaser,  that  the  premiums  should  be  a  charge  upon 
the  land,  it  must  have  been  for  the  benefit  of  the  Plain- 
tiff that  the  policy  should  be  kept  up;  and,  in  the  case 
of  this  insolvent,  such  a  stipulation  with  a  purchaser 
might  have  been  beneficial  to  him*  The  cause  of  the 
mistake,  in  representing  that  the  estate  was  liable  to 
the  premiums,  if  mistake  it  were,  has,  I  think,  been 
satisfactorily  explained.  The  purchaser  has  taken  a 
conveyance  of  the  estate,  subject  to  the  charge,  and  the 
benefit  of  the  policy  was  thereby  secured  to  the  estate 
of  the  insolvent,  to  an  extent  exactly  commensurate 
with  the  diminution  of  value  in  the  land  sold.  I  cannot 
say  that  the  beneficial  interest  of  the  insolvent  in  the 
aggregate  of  his  estate  was  in  fact  injuriously  affected 
by  this  part  of  the  transactions  complained  of;  and  even 
if  it  were  so,  still,  if  the  course  taken  was  one  which  it 
was  competent  to  the  assignees  to  take,  in  the  exercise 
hh2 
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of  an  honest  though  mistaken  discretion,  that  would  be 
a  sufficient  protection  to  the  purchaser. 

Other  facts  of  the  class  which  I  am  now  conadering 
are,  the  omission  to  state  that  the  interest  of  the  Plain- 
tiff was  unimpeachable  for  waste ;  that  quit  rents  were 
claimable ;  and  that  in  the  property  was  included  mano- 
rial rights  over  the  285  acres  of  which  the  farm  con- 
sisted ;  and  also,  the  statement  respecting  the  tithes  and 
land-tax.  And  here  I  must  repeat,  that  I  give  no 
opinion,  whether,  if  this  contract  rested  in  fieri,  the 
Court,  upon  the  whole  case,  might  not  have  found  an 
excuse  for  relieving  the  Plaintiff  from  this  sale.  And  I 
must  be  distinctly  understood  as  not  offering  a  word  in 
excuse  of  the  assignees,  in  considering  these  points,  on  a 
question  with  the  purchaser  only,  after  conveyance.  But 
in  considering  the  case  of  the  purchaser  only,  it  is  obvious, 
upon  the  evidence  in  the  cause,  that  the  value  of  the  pri- 
vilege of  committing  waste  had  become  merely  nominal ; 
and  the  same  observation  applies  to  the  manorial  rights. 
The  quit  rents  were  of  very  small  amount,  and  the  title 
to  them  was  not  acknowledged.  No  prudent  purchaser 
would  have  given  more  than  a  nominal  sum  for  the 
chance  of  realizing  such  an  inheritance.  With  respect 
to  the  tithes  and  land-tax,  the  statement  in  the  particu- 
lars of  sale  was  not  untrue,  though  certainly  not  so 
expressed  as  to  convey  with  precision  no  other  meaning 
than  the  truth.  But  except  as  this  mny  bear  upon  the 
adequacy  of  consideration,  I  cannot  hold  that  a  pur- 
chaser was  bound  to  regard  it  in  determining  whether 
he  should  press  for  the  completion  of  his  contract  or 
resist  it.  I  have  no  evidence  that  the  purchaser  sup- 
posed he  was  making  a  better  bargain  in  this  respect 
than  the  facts  would  entitle  him  to,  or  that  he  has, 
in  substance,  done  so.  The  only  other  acts  of  care- 
lessness in  the  conduct  of  the  sale,  which  are  not  re- 
ferrable  to  adequacy  of  consideration  only,  are  the 
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delay  in  publishing  the  conditions  of  sale  until  the  day 
of  the  sale, — and  the  stipulations  as  to  title.  It  is 
impossible  to  hold  that  these  are  acts  of  such  a  depre- 
ciating character  as  to  involve  the  purchaser  in  a  breach 
of  trust.  Hcbson  v.  Bell  (a).  A  decision  that  these  are 
circumstances  which  should  invalidate  a  conveyance, 
would,  in  effect,  determine  that  a  purchaser  from  as* 
signees  at  a  public  auction  is  in  principle  boimd  to  take 
upon  himself  a  fiduciary  character  to  the  extent  of  see- 
ing, (not  merely  that  the  conveyance  he  accepts  is  not  a 
breach  of  trust,  for  to  that  extent  I  might  be  boimd  to 
go),  but  that  they  have  exercised  their  discretion  in  the 
conduct  of  the  sale  in  the  manner  most  favourable  to 
the  interests  of  the  insolvent.  In  considering  the 
effect  which  the  stipulation  as  to  the  title  might  have 
in  damping  the  sale,  it  is  not  unimportant  to  observe^ 
that  the  estate  was  in  mortgage  for  large  sums  of  money 
very  recentiy  advanced.  This  may  at  once  explain  the 
reason  why  the  assignees  thought  it  necessary  to  make  the 
stipulation  referred  to,  and  why  at  the  same  time  that 
stipulation  may  not  have  had  tlie  depreciating  effect 
attributed  to  it. 


1843. 


Judgment. 


In  a  case  in  which  concert  with  the  assignees  is  not 
to  be  imputed  to  the  purchaser,  I  think  he  might  law- 
fully complete  his  contract  notwithstanding  he  had  no- 
tice of  the  acts  complained  of  by  the  Plaintiff.  If^ 
therefore,  the  Plaintiff  can  succeed  in  rescinding  tiiis 
contract,  after  conveyance,  it  must  be  upon  the  groimd 
of  the  tender,  to  which  I  shall  now  briefly  advert 

I  tiiink  I  am  bound  to  take  it  as  sufficientiy  proved 
that  Babb  had  notice  of  the  tender  which  was  made.  The 
first  question  then  is  on  the  actual  nature  of  tiiat  tender. 
The  bill  states,  that,  in  consequence  of  Mr.  Acton,  the 


(a)  2  Beav.  17. 
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solicitor  of  the  afisigneefl,  having  threatened  to  proceed 
to  a  sale  of  the  estate,  the  Fhunti£f  preyuled  upon  his 
solicitor,  Mr.  Overtant  to  agree  immediately  to  advance 
the  amount  requisite  to  pay  the  debts  exclusive  of  the 
mortgages,  and  therefore  Mr.  Hughes,  a  derk  of  the 
Plaintiff's  said  solicitor,  on  the  12th  of  July,  1838,  on 
behalf  of  the  Plaintiff,  tendered  to  the  assignees  the  sum 
of  550/.  And  elsewhere  the  bill  says  that  Overton  was 
ready  to  advance  the  money  on  mortgage,  and  the  same 
was  tendered  by  Hughes  accordingly  on  behalf  of  the 
Plaintiff.  The  answer,  however,  distinctly  says  that 
Hughes  told  Acton  the  mortgage  was  given  up,  because 
the  life  of  the  Plaintiff  was  not  insurable,  and  a  sale  had 
been  agreed  upon,  in  conformity  with  which  the  con- 
veyance was  tendered.  And  the  evidence  of  Hughes, 
who  says  that  Overton  had  abandoned  all  intention  of 
lending  or  obtaining  money  by  way  of  mortgage,  because 
the  life  was  not  insurable,  supports  the  answer.  This 
distinction  is  materiaL  A  mortgage  would  have  left 
the  eqmty  of  redemption  to  be  dealt  with  by  the  as- 
signees. A  purchase  wholly  withdrew  it  from  them. 
[After  minutely  commenting  on  the  other  facts  bearing 
on  this  point,  his  Honor  proceeded.]  Whether  the  sale 
was  to  be  to  a  stranger,  or  to  the  Plaintiff,  or  to  a  trus- 
tee for  the  Pluntiff,  I  am  perfectly  satisfied  that  the 
money  tendered  was  tendered  as  purchase-money,  that 
the  execution  of  the  conveyance  was  a  condition  prece- 
dent to  the  payment  of  the  money,  and  consequently 
that  the  withdrawal  of  the  estate  from  the  administration 
of  the  Court  for  Relief  of  Insolvent  Debtors  was  the 
consideration  for  the  payment  It  would  be  absurd  to 
suppose  that  the  assignees  would  have  refussd  Hugheis 
tender  of  a  sum  of  money  equal  in  amount  to  the  sche- 
duled debts,  if  the  estate,  subject  only  to  the  repay- 
ment of  that  money,  was  to  remain  in  their  hands 
for  administration,  in  addition  to  the  sum  so  tendered* 
Now  in  this  state  of  things,  if  a  stranger,  and  not 
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the  Tlaiaiifff  or  a  trustee  for  the  Pluntiff,  were  to  be 
the  purchaser,  the  only  risk  which  the  assignees  took 
upon  themselves,  in  determining  to  proceed  with  the 
sale,  was  the  risk  of  the  estate  selling  for  less  than  the 
money  tendered  by  Hughes;  but  as  more  in  fact  was 
realized,  the  Plaintiff  could  not  comphun  that  he  is 
injured  by  the  sale.  If,  on  the  other  hand,  the  pur- 
chase was  to  be  made  for  the  benefit  of  the  Plaintiff, 
why  has  not  Hughes  deposed  to  that  fact?  I  am  called 
upon  to  say  that  the  conveyance  of  the  assignees  to 
Bobby  which  is  admitted  to  be  good  at  law,  is  voidable 
in  equity,  by  reason  of  the  tender,  yet  the  Plaintifi^  by 
keeping  back  the  deed  produced  by  HugheSy  and  not 
explaining  to  me  what  the  real  transaction  was,  refuses 
to  let  me  know  what  the  tender  really  was.  I  think  the 
evidence  on  this  point  sustfuns  the  case  made  by  the  an- 
swer, with,  perhaps,  one  exception.  Upon  the  evidence 
taken  alone  a  doubt  might  possibly  arise,  whether  ^<r^on 
and  the  assignees  must  not  have  understood  that  the  pur- 
chase of  which  Hughes  spoke  was  a  purchase  to  be  made 
for  the  benefit  of  the  Plaintiff,  but  the  evidence  upon  this 
point  is  by  no  means  so  explicit  as  the  importance  of  the 
point  required  that  it  should  be;  and  if  upon  this, — 
which  was  the  Plaintiff's  case, — ^there  is  any  obscurity, 
upon  him  the  consequences  of  that  obscurity  must  falL 
Looking  at  the  issue  tendered  by  the  answer,  the 
Plaintiff  is  without  excuse  for  not  having  brought  the 
evidence  of  Hughes  to  bear  directly  upon  the  point.  I 
cannot  attribute  the  omission  to  a  slip  or  inadvertency. 
I  am  dear,  therefore,  that  I  ought  to  give  no  relief  to  the 
Plaintiff  upon  the  case  now  before  me,  even  if  I  were 
satisfied  that  the  Plaintiff  was  right  in  his  law  respecting 
the  construction  of  the  statute  7  Geo.  4,  c  57. 


1843. 


The  observation  made  at  the  bar,  that  tibe  assignees 
could  not  be  required  to  postpone  the  sale  upon  a  tender 
made  at  the  last  moment,  and  requiring  the  examination 
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of  the  contents  of  the  deed,  is  not  unimportant  in  its 
bearings  upon  this  part  of  the  case. 

The  next, — and  if  decided  in  the  negative, — ^the  last 
questions  are,  whether  the  argument  urged  on  behalf  of 
the  Pkdntiff  is  well  founded, — that  no  creditor  could 
claim  an  interest  in  the  estate  of  the  insolvent  unless 
his  name  were  in  the  schedule ;  and  whether,  as  a  conse- 
quence of  that  proposition,  a  tender  bj  the  insolvent,  at 
any  moment,  of  the  amount  of  the  debts  in  the  schedule 
gave  him  a  right  in  equity  to  redeem  his  estate.  This 
argument  proceeded  on  the  supposition  that  no  debts 
could  be  added  to  the  schedule.  The  assignees,  on  the 
other  hand,  have  contended  that  the  tender  by  Hughes 
was  insufficient,  for  several  reasons:  first,  because 
creditors  might  be  added  to  the  schedule;  secondly, 
because  the  debts  in  the  schedule  might  be  ina^ased 
in  amount,  and  notice  had  been  given  by  some  of  the 
creditors,  that  they  claimed  to  increase  the  amount  of 
their  debts ;  thirdly,  because  no  tender  was  made  to  cover 
the  future  expenses  of  litigation  in  the  Insolvent  Court ; 
and  lastly,  that  the  order  of  the  Court,  under  which  the 
assignees  sold  the  estate,  was  imperative,  and  that  they 
were  not  bound  to  incur  responsibility  by  neglecting 
that  order,  or  to  stop  the  sale  without  another  order  of 
the  Court,  authorizing  them  so  to  do. 

In  order  to  satisfy  myself  upon  this  subject,  I  have 
carefully  considered  the  act  of  Parliament  (a),  and  the 
impression  upon  my  mind  is  so  strong,  that  creditors 
not  named  by  the  insolvent  in  his  schedule  might 
entitle  themselves  to  have  their  names  and  debts  added 
to  the  schedule,  and  procure  them  so  to  be,  that  I  can-^ 
not  possibly  hold  that  the  assignees  were  wrong  in 
deciding  that  they  would  proceed  to  a  sale,  and  rely  for 
their  indemnity  upon  the  order  of  the  Court,  under 

.    (  «)  7  Geo.  4,  c.  57. 
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which  they  acted.  That  they  were  so  indemnified  at 
law  is  clear;  and  whatever  I  might  have  thought  it  right 
to  do^  in  granting  or  refusing  an  injunction,  if  an  applica- 
tion to  stay  the  sale  had  been  made  before  the  sale  took 
place,  I  cannot  hold  that  the  sale  is  void  after  it  has 
taken  place,  and  the  purchaser  has  got  his  conveyance. 

[His  Honor  stated  the  substance  of  the  10th,  35th, 
40th,  41st,  42nd,  4drd,  45th,  and  46th  sections,  observ- 
ing, that,  according  to  the  effect  of  the  42nd  section,  the 
Court  is  to  cause  notice  of  filing  the  petition,  and  of  the 
time  and  place  appointed  for  hearing  the  petition  and 
schedule,  to  be  given  to  three  distinct  classes  of  creditors : 
first,  the  creditors  at  whose  suit  the  prisoner  shall  be  in 
custody ;  secondly,  the  other  creditors  in  the  schedule ; 
and,  thirdly,  all  creditors  (if  any)  not  named  in  the 
schedule;  for  after  expressly  directing  that  the  Court 
shall  decree  notice  to  be  ^ven  to  the  first  and  second 
classes,  the  act  adds,  "  and  to  be  inserted  in  the  London 
Gazette ;  and  also,  if  the  said  Court  shallt  hink  fit,  in 
the  Edinburgh  and  Dublin  Grazettes,  or  either  of  them  ; 
and  also  in  such  other  newspaper  or  newspapers  as  the 
said  Court  shall  direct'^] 

Now,  adverting  to  the  scope  of  the  petition,  namely, 
that  the  prisoner  may  be  discharged  from  prison  in 
respect  of  all  debts  owing  at  the  time  of  presenting 
his  petition;  that  the  schedule  is  to  contain  all  debts 
and  claims;  that  notice  is  to  be  publicly  given  of 
the  hearing  of  the  petition,  and  consideration  of  the 
schedule  generally,  as  well  as  particularly,  to  the  cre- 
ditors therein  named;  that  any  creditor  upon  proving 
his  debt  may  oppose  the  prisoner's  discharge,  and 
challenge  the  correctness  of  the  schedule;  that  the 
act  contemplates  the  case  of  the  schedule  requiring 
amendment,  that  its  truth  may  be  the  subject  of  ex- 
amination and  report,  and  diat  the  prisoner  is  ultimately 
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to  swear  to  the  truth  of  it,  (oomddering  what  the  truth 
80  to  be  Bwom  to  must  be),  and  the  different  rules  for 
making  dividends  before  and  after  adjudication,  I  can- 
not discover  the  foundation  for  the  arguments  of  the 
Plaintiff's  counsel,  that  no  creditors  of  the  insolvent  at 
the  time  of  filing  his  petition  have  any  interest  in  his 
estate  imder  the  insolvency,  unless  the  insolvent  has 
volunteered  to  put  their  names  upon  his  schedule.  The 
obvious  purport  of  tiie  act  appears  to  be,  that  all  the 
debts  of  the  insolvent  shall  be  ascertuned;  and  I  presume 
the  Court  would  not  adjudicate  that  he  be  discharged 
unless  and  until  he  submitted  to  make  his  schedule  true. 


So  far,  therefore,  as  the  case  depends  upon  the  tender 
alone,  I  tiiink  the  assignees  were  not  guilty  of  a  breadi 
of  duty  in  proceeding  to  asaleailerthe  tender  was  made. 


In  these  circumstances,  without  reference  to  tiie 
question  whether  tiie  purchase  to  be  effected  by  the 
deed  was  proposed  to  be  made  for  the  benefit  of  tiie 
plaintiff  or  of  a  stranger,  and  whatever  the  result  of 
any  inquiry  as  to  that  fact  might  be,  even  supposing 
the  case  were  now  open  to  any  such  inquiry,  it  is  im- 
possible that  a  court  of  equity  can  say  that  the  assignees 
were  guilty  of  a  breach  of  trust,  of  which  a  purchaser 
was  bound  to  take  notice,  because  they  made  no  better 
offer,  as  a  condition  upon  which  the  sale  should  be 
stayed,  than  tiiat  which  was  made  on  their  behalf  by 
their  solicitor  Mr.  Acton,  and  refused  by  Mr.  Hughes, 
on  the  part  of  the  proposed  purchaser.  The  bill  must 
be  dismissed  as  against  Babb,  with  costs,  and  as  against 
the  assignees  without  costs.  I  leave  the  costs  of  the 
assignees  to  the  judgment  of  the  Court  for  the  Belief 
of  Insolvent  Debtors,  to  whom  it  will  properly  belong 
to  determine,  with  reference  to  the  question  6i^  costs, 
whether  they  have  or  not  taken  the  proper  course  in 
dealing  with  the  insolvent's  estate. 
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^hy    Qthy  7th, 

FOSS  V.  H ARBOTTLE.  ^,^  25<* 

^_  March. 

1  HE  bill  was  filed  in  October,  1842,  by  Richard  Foss  BiU  by  two  of 

the  proprietora 

and  Edward  Starhie  Turton^  on  behalf  of  themselyes  and  of  shares  in  a 
aU  other  the  shareholders  or  proprietors  of  shares  in  the  ^ntedbyactof 
company  called  "  The  Victoria  Park  Company,"  except  jJSJjjy^J^^J;^. 
such  of  the  same  shareholders  or  proprietors  of  shares  as  wWes  and  aU 
were  defendants  thereto,  against  TTurniasHarbottle^  Joseph  pnetors  of 
Ad$Jiead,  Henry  Byram,  John  Westhead,  Ric/iard  Beaky,  J^e^^J^ta, 
Joseph  Deniscn,    Thomas  Bunting  and  Richard  Lane;  ^^^^^^^^ 
and  also  against  JET.  Rattan,  E.  Lloyd,  T.  Peet,  J.  Biggs  of  whom  had 
and  S.  Brooks,  the  several  assignees  of  Byrom,  Adshead  rapt™  and 
and  fVesthead,  who  had  become  bankrupts.  JS^whJ^ 

not  a  director, 
and  the  solicitor 

The  bill  stated,  in  effect,  that  in  September,  1835,  and  architect 
certain  persons  conceiyed  the  design  of  associating  for  pany?  charging 
the  purchase  of  about  180  acres  of  land,  situated  in  the  the  Defendants 

/  ,  with  concerting 

parish  of  Manchester,  belonging  to  the  Defendant  Joseph  and  effecting 
Denison  and  others,  and  of  enclosing  and  planting  the  duient  and  ' 
same  in  an  ornamental  and  park-like  manner,  and  erect-  ^^^*™"" 
ins  houses  thereon  with  attached  gardens  and  pleasure  whereby  the 

.  •  ...        property  of  the 

grounds,  and  selling,  letting,  or  otherwise  disposing  companjrwss 

thereof;  and  the  Defendants  jETarfto^/fe,  Adshead,  Byrom,  ^j^^^^and 

JVestkead,  Bealey,  Denison,  Bunting  and  Lane,  agreed  J?^^ii^!!Ld 

to  form  a  joint-stock  company,  to  consist  of  themselves  to  be  a  snffi-  ^ 

and  others,  for  the  said  purpose:  that  in  October,  1835,  qualified  di- 
rectors to  oon- 
stitnte  a  board;  that  the  company  had  no  clerk  or  office ;  that  in  snch  circomstances  the 
proprietors  had  no  power  to  take  the  property  out  of  the  hands  of  the  Defendants,  or  satisfy 
the  liabilities  or  wind  up  the  affairs  of  the  company ;  praying  that  the  Defendants  might  be 
decreed  to  make  good  to  the  company  the  losses  and  expenses  occasioned  by  the  acts  com- 
plained of;  and  praying  the  appointment  of  a  receiver  to  take  and  apply  the  property  of  the 
company  in  discharge  of  its  liabilities,  and  secure  the  surplus :  the  Defendants  demurred, 

Heldf  that,  upon  the  facts  stated,  the  continued  existence  of  a  board  of  directors  defaeto 
must  be  intended ;  that  the  possibility  of  conyening  a  general  meeting  of  proprietors  ca- 
pable of  controlling  the  acts  of  the  existing  board  was  not  excluded  by  the  allegations  of 
the  bill ;  that  in  such  circumstances  there  was  nothing  to  prevent  the  company  from  ob- 
taining redress  in  Its  corporate  character  in  respect  of  the  matters  complained  of;  that 
therefore  the  phiintiffs  could  not  sue  in  a  form  of  pleading  which  assumed  the  practical  dis- 
■olntum  of  the  corporation ;  and  that  the  demurrers  must  be  idlowed. 
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1843.  plans  of  the  land,  and  a  design  for  laying  it  out»  were 
prepared :  that  after  the  undertaking  had  been  projected 
and  agreed  upon,  Denison  purchased  a  con^derable  por- 
tion of  the  said  land  of  the  other  original  owners,  with 
Statement.  ^^  ^^^^^  ^f  re-sellmg  it  at  a  profit,  and  Harbottky 
Adsheady  Byrom,  fVestheady  Buntinff  and  Lane, — and  one 
P.  Leicester,  and  several  other  persons,  not  members  of 
the  association,— purchased  the  said  land  in  paroeb  of 
Denison  and  the  other  owners,  so  that  at  the  time  of 
passing  the  act  of  incorporation  Harbottle,  Adshead, 
Byrom,  Westhead,  Bunting  and  Lane  owned  more  than 
half  of  the  land  in  question,  the  remainder  being  the 
property  of  persons  who  were  not  shareholders :  that 
Denison  and  the  last-named  five  Defendants  made  con- 
siderable profits  by  re-selling  parts  of  the  said  land  at 
increased  chief  rents  before  the  act  was  passed. 

The  bill  stated,  that  between  September,  1835,  and 
the  beginning  of  1836,  various  preliminary  steps  were 
taken  for  enabling  the  projectors  of  the  said  company 
to  set  it  on  foot:  that  in  April,  1836,  advertisements, 
describing  the  objects  of  the  proposed  company,  and  the 
probabilities  of  its  profitable  result,  were  published,  in 
which  it  was  proposed  to  form  the  association  on  the 
principle  of  a  tontine :  that  the  first  eight  named  De- 
fendants and  several  otiier  persons  subscribed  for  shares 
in  the  proposed  company,  and  among  others  the  Plain- 
tiff subscribed  for  two  shares,  and  the  Plaintiff  Turton 
for  twelve  shares  of  10021  each,  and  signed  the  contract, 
and  paid  the  deposit  of  5/.  per  share :  that  at  a  public 
meeting  of  the  subscribers,  called  in  May,  1836,  it  was 
resolved  that  the  report  of  the  provisional  committee 
should  be  received,  and  the  various  suggestions  therein 
contained  be  adopted,  subject  to  the  approval  of  the 
directors,  who  were  requested  to  complete  such  pur- 
chases of  land,  and  also  such  other  acts  as  tiiey  might 


statement. 
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consider  necessary  for  carrying  the  objects  of  the  under-  1843. 
taking  into  effect ;  and  it  also  resolved  that  Harbottle, 
Adsheady  Byrom,  Westhead  and  Beaky  should  be  ap- 
pointed directors,  with  power  to  do  such  acts  as  they 
might  consider  necessary  or  desirable  for  the  interests 
of  the  company ;  and  Westheady  JV.  Grant  and  J.  Lees 
were  appointed  auditors.  Lane  architect,  and  Bunting 
solicitor :  that  in  order  to  avoid  the  responsibilities  of 
an  ordinary  partnership,  the  Defendants  Harbottle  and 
others  suggested  to  the  subscribers  the  propriety  of  ap- 
plying for  an  act  of  incorporation,  which  was  accord- 
ingly done :  that  in  compliance  with  such  application,  by 
an  act,  intituled  **  An  Act  for  establishing  a  Company 
for  the  purpose  of  laying  out  and  maintaining  an  Orna- 
mental Park  within  the  Townships  of  Busholme,  Charl- 
tan-upan-Medlock  and  Moss  Side,  in  the  County  of 
Lancaster/*  which  received  the  royal  assent  on  the  5th  of 
May,  1837,  (7  Will.  4),  it  was  enacted  that  certain  per- 
sons named  in  the  act,  including  Harbottle^  Adshead, 
Bealeyy  Westheady  Bunting  and  Denison  and  others,  and 
all  and  every  such  other  persons  or  person,  bodies  or 
body  politic,  corporate  or  collegiate,  as  had  already 
subscribed  or  should  thereafter  from  time  to  time  be- 
come subscribers  or  a  subscriber  to  the  said  undertaking, 
and  be  duly  admitted  proprietors  or  a  proprietor  as 
thereinafter  mentioned,  and  their  respective  successors, 
executors,  adfhinistrators  and  assigns,  should  be  and 
they  were  thereby  united  into  a  company  for  the  pur- 
poses of  the  said  act,  and  should  be  and  they  were 
thereby  declared  to  be  one  body  politic  and  corporate 
by  the  name  of  **  The  Victoria  Park  Company,"  and 
by  that  name  should  have  perpetual  succession  and  a 
common  seal,  and  by  that  name  should  and  might  sue 
and  be  sued,  plead  or  be  impleaded  at  law  or  in  equity, 
and  should  and  might  prefer  and  prosecute  any  bill  or 
bills  of  indictment  or  information  against  any  person  or 
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persons  who  should  oommit  anj  felony,  misdemeanory 
or  other  offence  indictable  or  punishable  by  the  laws  of 
this  realm,  and  should  also  have  full  power  and  autho- 
rity to  purchase  and  hold  lands,  tenements,  and  here- 
ditaments to  them,  and  their  successors  and  assigns,  for 
the  use  of  the  said  undertaking,  in  manner  thereby 
directed.  [The  bill  stated  several  other  clauses  of  the 
act  (a).] 


(a)  The  snbstance  of  the  act, 
as  stated  in  the  bill,  was  as  fol- 
lows : — Section  3.  The  company 
empowered  to  purchase  the  lands 
mentioned  in  the  schedule;  5,  and 
other  lands  within  a  mile  from 
the  boundaiy  of  the  said  lands; 
15^  for  a  sum  or  sums  in  gross, 
or  annual  rent  service  or  per- 
petual rent-charge,  (  notwithstand- 
ing the  existence  of  any  unper- 
formed contract  for  the  sale  of 
any  such  lands  to  the  company 
of  proprietors,  or  any  of  them). 
16.  Power  to  lay  out  the  lands; 
and  build  thereon,  as  the  direc- 
tors might  think  proper.  18.  Ca- 
pital to  be  500,000/.,  and  to  be 
applied,  first,  in  payment  of  the 
expenses  of  obtaining  the  act; 
and  then  in  pajrment  of  the  pur- 
chase-monies of  the  lands,  and 
making  and  maintaining  the 
parks  and  buildings,  and  the 
other  purposes  of  the  act.  19. 
None  of  the  powers  given  by 
the  act  to  be  exercised  before 
50,000/.  should  be  raised.  20. 
The  capital  to  be  divided  in  5000 
shares  of  100/.  each.  22.  The 
shares  to  be  personal  estate.  23, 
24,  25,  26,  27.  Provisions  with 
respect  to  the  nominees  of  share- 
holders, and  the  duration  of  the 
interests  of  the  shareholders,  on 


the  principle  of  tontine.  29.  Re- 
gister of  the  names  and  additions 
of  shareholders  and  their  nomi- 
nees to  be  kept  by  the  clerk  or 
secretary  of  Uie  company,  and 
the  common  seal  affixed  thereto. 
34.  Directors  to  make  calls,  and 
enforce  pajnsient  of  the  same, 
such  calls  not  to  exceed  10/.  per 
share  at  one  time,  and  to  be 
at  least  two  months  from  each 
other :  the  money  to  be  put  into 
the  hands  of  the  treasurer,  and 
applied  as  aforesaid.  35.  Decla- 
ration and  evidence  necessary  in 
actions  for  caUs.  38.  That  the 
business  affairs  and  concerns  of 
the  company  shall,  from  time  to 
time,  and  at  all  times  hereafter, 
be  under  the  control  of  five 
shareholders,  (to  be  appointed 
directors),  who  shall  have  the 
entire  ordering;  managing,  and 
conducting  of  the  company,  and 
of  the  capital,  estates,  revenue, 
effects,  and  affairs,  and  other  the 
concerns  thereof,  and  who  shall 
also  regulate  and  determine  the 
mode  and  terms  of  carrying  on 
and  conducting  the  business  and 
affairs  of  the  company,  conform* 
ably  to  the  provisions  contained 
in  this  act;  and  no  proprietor, 
not  being  a  director,  shall,  on 
any  accoimt  or  pretence  what- 
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The  biU  also  stated  the  schedule  annexed  to  the  act, 
whereby  the  different  plots  of  the  said  land,  numbered 
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soever,  in  any  way  med^e  or 
interfere  in  the  managing,  order- 
ing, or  conducting  the  company, 
or  the  capita],  estates,  revenue, 
effects,  or  other  the  business, 
affairs,  or  concerns  thereof,  but 
shall  fully  and  entirely  commit, 
entrust,  and  leave  the  same  to  be 
wholly  ordered,  managed,  and 
conducted  by  the  directors  for 
the  time  being,  and  the  persons 
whom  they  shall  appoint,  save  as 
hereinafter  mentioned.  39.  That 
the  said  T.  Harbottle,  J.  Adahead, 
H.  Byrom,  J.  Westhead,  and  B. 
Bealy  shall  be  the  present  and 
first  directors  of  the  company. 
40.  Three  directors  to  constitute 
a  board,  and  the  acts  of  three  or 
more  to  be  as  effectual  as  if  done 
by  the  five.  42.  Minutes  of  the 
proceedings  of  every  board  to  be 
entered  in  a  book  to  be  kept  by 
the  clerk  or  secretary  at  the  office 
of  the  company.  43.  The  board 
of  directors  for  the  time  being 
to  have  full  power  and  authority 
to  appoint  or  remove  the  banker, 
broker,  architect,  surveyor,  soli- 
citor, builder,  treasurer,  and  clerk, 
and  also  a  secretary,  and  all  other 
agents,  officers,  clerks,  and  ser- 
vants. 45.  Books  of  account  of 
all  the  transactions  of  the  com- 
pany to  be  kept,  and  half-yearly 
reports  and  balance  sheets  to  be 
made:  the  proprietors  to  have 
access  to,  and  to  be  at  liberty  to 
inspect  all  books,  accounts,  docu- 
ments, and  writings  belonging  to 
the  company,  at  all  reasonable 
times.  46.  That  a  meeting  of  the 
proprietors  of  the  company  shall 


be  convened  and  held  on  the  first 
Monday  in  the  month  of  July, 
1837,  and  on  the  same  day  in 
every  succeeding  year,  at  eleven 
o'clock  in  the  forenoon,  at  their 
office,  or  such  other  convenient 
place  in  Manchetter  as  the  di- 
rectors may  think  proper  to  ap- 
point, of  which  meeting  the  clerk 
or  secretary  for  the  time  being  of 
the  company  shall  give  fourteen 
days'  previous  notice,  by  an  ad- 
vertisement in  one  of  the  Man- 
chester newspapers;  and  each 
meeting  so  to  be  convened  and 
held  shall  be  called  "  The  Annual 
General  Meeting,"  and  the  pro- 
prietors respectively  qualified  to 
act  and  vote  therein,  according 
to  the  provisions  therein  con- 
tained, and  who  personally,  or  by 
such  proxy  as  hereinafter  autho- 
rised, shall  attend  the  same,  shall 
have  full  power  and  authority  to 
decide  upon  all  such  matters  and 
questions  as  by  virtue  of  this  act 
shall  bebroughtbefore  such  annual 
general  meeting.  47.  Board  of  di- 
rectors-empowered  to  call  extra- 
ordinary general  meetings.  48. 
That  ten  or  more  proprietors  of 
the  company  for  the  time  being, 
qualified  to  vote  as  hereinailer 
mentioned,  or  three  full  fourth 
parts  in  number  and  value  of  all 
the  proprietors  for  the  time  being 
of  the  company,  may,  at  any 
time,  by  writing  under  their 
hands,  require  the  board  of  di- 
rectors for  the  time  being  to 
call  an  extraordinary  general 
meeting  of  the  proprietors,  and 
every  such  requisition  shall  set 
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from  1  to  37,  were  stated  to  have  been  purchased  by  the 
Victoria  Park  Company  from  the  various  persons  whose 


Harbottls. 
Stuiemmi. 


forth  the  object  of  such  extra- 
ordinary meeting,  and  shall  be 
left  with  the  clerk  or  secretary 
for  the  time  being  at  the  prin- 
cipal office  of  the  company,  at 
least  one  calendar  month  before 
the  time  named  in  the  requisition 
for  the  meeting  to  be  holden, 
otherwise  the  said  board  shall 
not  be  bound  to  take  notice 
thereof;  but  in  case  the  directors 
shall  refuse  or  neglect  for  four- 
teen daysy  after  such  requisition 
shall  be  so  leil  as  aforesaid,  to 
call  such  extraordinary  meeting, 
then,  the  proprietors  signing  the 
requisition  may,  for  the  purposes 
mentioned  in  such  requisition, 
call  an  extraordinary  general 
meeting  of  the  proprietors,  by 
notice  signed  by  them,  and  ad- 
vertised in  one  or  more  of  the 
Mancheiter  newspapers,  at  least 
fourteen  days  before  the  time 
fixed  for  holding  the  meeting; 
and  in  every  such  adirertisement, 
the  object  of  such  extraordinary 
meeting,  and  the  day  and  hour 
and  place  in  the  town  of  Man- 
Chester  of  holding  the  same,  and 
the  delivery  of  the  requisition  to 
the  said  board,  and  of  its  refusal 
to  call  such  extraordinary  meet- 
ing, shall  be  specified.  65.  Two 
of  the  directors  selected  by  lot 
amongst  themselves  to  retire 
from  office  at  the  annual  general 
meeting  in  July,  1841,  and  be 
replaced  by  two  qualified  pro- 
prietors, to  be  then  elected  by 
the  majority  of  votes  at  such 
meeting,  and  two  others,  the 
longest  in  office,  or  so  selected 


to  retire,  at  every  subsequent 
annual  general  meeting ;  but  the 
retiring  directors  to  be  re-eligible. 
67.  No  person  shall  be  a  director 
who  shall  not  be  a  holder  in 
his  own  right  of  the  number  of 
shares  hereinafter  mentioned  in 
the  capital  of  the  company,  viz. 
who  shall  not  be  a  holder  of  ten 
shares  at  least,  so  long  as  the 
total  number  of  the  shares  shall 
exceed  500 ;  and  from  and  after 
the  total  number  of  shares  of  the 
company  shall  be  reduced  to  and 
shall  not  exceed  100,  then,  who 
shall  not  be  a  holder  of  five 
shares  at  least ;  and  if  any  of  the 
then  or  future  directors  shall 
cease  to  hold  the  respective  num- 
ber of  shares  aforesaid  in  his  own 
right,  his  office  as  director  shall 
thereupon  and  thenceforth  be- 
come vacated.  68.  Directors 
may  vacate  by  resigning  their 
offices.  70.  Board  of  directors 
to  appoint  qualified  persons  to 
fill  up  the  offices  of  directors 
dying,  resigning,  removed,  or 
becoming  disqualified  before  their 
time  of  retirement;  such  appoint- 
ments to  be  subject  to  the  appro- 
bation of  the  next  general  meet- 
ing. 73.  Cheques,  bills,  notes, 
and  other  negotiable  securities, 
to  be  signed,  &c.  by  the  treasurer 
or  such  other  officer  of  the  com- 
pany as  the  board  should  by 
minute  appoint,  and  no  others 
to  be  binding  on  the  company. 
74.  That  all  actions,  suits,  and 
other  proceedings  at  law  or  in 
equity,  to  be  commenced  and 
prosecuted  by  or  on  behalf  of  the 
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names  were  therein  set  forth,  and  including  the  follow- 
ing names:  "  Mr.  P.  Leicester  and  others;" — "  Mr.  Lacy 
and  another r— "Mr.  Lane""  and  "Mr.  Adshead:''  that 
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company,  shall  and  lawfully  may 
be  commenced  and  instituted  or 
prosecuted  in  the  name  of  the 
treasurer,  or  any  one  of  the  di- 
rectors of  the  company  for  the 
time  being,  as  the  nominal  plain- 
tiff for  and  on  behalf  of  the  com- 
pany; and  all  actions,  &c.  against 
the  company  shall  be  commenced 
and  instituted  and  prosecuted 
against  the  treasurer,  or  any  one 
of  the  directors  of  the  company 
for  the  time  being,  as  the  nomi- 
nal defendant  for  and  on  behalf 
of  the  company.  78.  Directors 
to  have  power  to  sell  or  declare 
forfeited  shares,  for  non-pay- 
ment of  debts  or  liabilities  to  the 
company.  83,  84,  85.  Shares 
vested  in  executors,  legatees,  and 
assignees  of  proprietors^  upon 
being  transferred  and  duly  regis- 
tered, and  such  executors,  lega- 
tees, assignees,  &c.  to  be  liable 
to  calls,  &c.,  as  if  original  pro- 
prietors. 90.  After  one  half  of 
the  capital  of  500,000/.  should 
have  been  paid  up,  the  board  of 
directors,  with  the  sanction  of  a 
general  meeting,  empowered  to 
borrow  at  interest  any  sum  or 
sums  of  money,  not  exceeding 
150,000/.  in  the  whole,  on  the 
security  of  the  lands,  property, 
and  effects  of  the  company,  by 
deed  or  writing  under  their  com- 
mon seal :  entries  of  all  such 
mortgages,  and  the  particulars 
thereof,  to  be  made  in  a  book  to 
be  kept  by  the  clerk  of  the  com- 
pany, and  such  book  to  be  open 
for  the  perusal  at  all  reasonable 
VOL.  n. 


times  of  any  proprietor  or  cre- 
ditor of  the  company.  93.  Mort- 
gagees not  required  to  see  to  the 
necessity  for  or  application  of  the 
mortgage  money.  105.  Board  of 
directors,  with  the  sanction  of 
two  successive  general  meetings, 
and  the  proportion  in  number 
and  value  of  the  proprietors  and 
shares  therein  mentioned,  em- 
powered to  put  an  end  to  the 
tenure  by  way  of  tontine,  and 
discharge  the  shares  from  all  be- 
nefit of  survivorship.  107,  108. 
Power  to  dissolve  the  company, 
and  wind  up  the  affairs  thereof, 
in  manner  therein  mentioned, 
under  the  sanction  of  such  gene- 
ral meetings.  112.  Notices  to 
proprietors  sent  by  post,  accord- 
ing to  their  addresses  in  the  re- 
gister, to  be  sufficient.  129. 
That  in  all  cases  wherein  it  may 
be  requisite  or  necessary  for  any 
person  or  party  to  serve  any  no- 
tice, or  any  writ  or  otiier  legal 
proceedings  upon  the  said  com- 
pany, the  service  thereof  upon 
the  clerk  or  secretary  to  the  com- 
pany, or  any  agent  or  officer 
employed  by  the  said  director, 
or  leaving  the  same  at  the  office 
of  such  clerk  or  secretary,  agent 
or  officer,  or  at  his  last  or  usual 
place  of  abode,  or  upon  any  one 
of  the  said  directors,  or  delivery 
thereof  to  some  inmate  at  his 
last  or  usual  place  of  abode,  shall 
be  deemed  good  and  sufficient 
service  of  the  same  respectively 
on  the  company  or  their  direc- 
tors. 


I  I 


H.  W. 


StatmmU* 
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J043^  the  land  so  stated  to  be  purchased  of  **  P.  Leicester  and 
others,"  was  at  the  time  of  passing  of  the  act  vested 
partly  in  P.  LeiceUer  and  partly  in  Weetheadj  Btmtinff, 
and  Byrom,  and  the  land  so  stated  to  be  purchased  of 
**  Mr.  Lacy  and  another,"  was  at  the  time  of  the  passing 
of  the  act  vested  partly  in  Mr.  Lacy  and  partly  in  Lane. 

The  bill  stated,  that  the  purchase  and  sale  of  the  said 
land  as  aforesaid  was  the  result  of  an  arrangement 
fraudulently  concerted  and  agreed  upon  between  ^Tar- 
bottUf  Adsheady  Byromf  fVesthead,  DeTusaUg  Bunting,  and 
Lane,  at  or  after  the  formation  of  the  company  was 
agreed  upon,  with  the  object  of  enabling  themselves  to 
derive  a  profit  or  personal  benefit  from  the  establish- 
ment of  the  said  company ;  and  that  the  arrangement 
amongst  the  persons  who  were  parties  to  the  plan  was, 
that  a  certidn  number  from  amongst  themselves  should 
be  appointed  directors,  and  should  purchase  for  the 
company  the  said  plots  of  land  from  the  persons  in 
whom  they  were  vested,  at  greatly  increased  and  ex- 
orbitant prices :  that  it  was  with  a  view  to  carry  the 
arrangement  into  efiect  that  Harbottle,  Adshead,  Byram, 
and  Westhead  procured  themselves  to  be  appointed 
directors,  and  Denison  procured  himself  to  be  appointed 
auditor :  that  accordingly,  after  the  said  plots  of  land 
had  become  vested  in  the  several  persons  named  in  the 
schedule,  and  before  the  passing  of  the  act,  the  said 
directors,  on  behalf  of  the  company,  agreed  to  purchase 
the  same  from  the  persons  named  in  the  schedule,  at 
rents  or  prices  greatly  exceeding  those  at  which  the 
said  persons  had  purchased  the  same :  that  afler  the  act 
was  passed,  Harbottle,  Adshead,  Byram,  Westhead,  and 
Beaky  continued  to  act  as  directors  of  the  incorporated 
company  in  the  same  manner  as  before :  that  Adshead 
continued  to  act  as  director  until  the  18th  of  July, 
1839,  Byrom  until  the  2nd  of  December,  1839,  and 
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Westhead  untU  the  2nd  of  January,  1840,  at  which  dates        i843. 

respectively  fiats  in  bankruptcy  were  issued  against 

them,  and  they  were  respectively  declared  bankrupts, 

and  ceased  to  be  qualified  to  act  as  directors,  and  their 

offices  as  directors  became  vacated.  sHatememi. 

The  bill  stated  that  upwards  of  3000  shares  of  100/. 
in  the  capital  of  the  company  were  subscribed  for :  that 
the  principle  of  tontine  was  abandoned:  that  before 
1840,  calls  were  made,  amounting,  with  the  deposit^  to 
SSL  per  share,  the  whole  of  which  were  not,  however, 
paid  by  all  the  proprietors,  but  that  a  sum  exceeding 
35,000/.  in  the  whole  was  paid* 

The  bill  stated,  that»  after  the  passing  of  the  act, 
Harbottky  Adsheadf  Byrom,  TFestheadf  Buniinff,  and 
Lane,  with  the  concurrence  of  Denisan  and  of  Beaky, 
proceeded  to  carry  into  execution  the  design  which  had 
been  formed  previously  to  the  incorporation  of  the 
company,  of  finudulently  profiting  and  enabling  the 
other  persons  who  had  purchased  and  then  held  the  said 
land,  to  profit  by  the  establishment  of  the  company  and 
at  its  expense ;  and  that  the  said  directors  accordingly, 
on  behalf  of  the  company,  purchased,  or  agreed  to  pur- 
chase, from  themselves,  Harbottk,  Adshead,  Byrom,  and 
Westhead,  and  from  Bunting  and  Lane,  and  the  other 
persons  in  whom  the  said  land  was  vested,  the  same 
plots  of  land,  for  estates  corresponding  with  those 
purchased  by  and  granted  to  the  said  vendors,  by  the 
original  owners  thereof,  charged  with  chief  or  fee-farm 
rents,  greatly  exceeding  the  rents  payable  to  the  per^ 
sons  from  whom  the  said  vendors  had  so  purchased  the 
same:  that  of  some  of  such  plots  the  conveyances  were 
taken  to  the  Victoria  Park  Company,  by  its  corporate 
name;  of  others,  to  HarboUJe,  Adshead,  Byrom,  West- 
head,  and  Beaky,  as  directors  in  trust  for  the  company ; 
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1843.  and  others  rested  in  agreement  only,  without  convey- 
ance :  that  by  these  means  the  company  took  the  land, 
charged  not  only  with  the  chief  rents  reserved  to  the 
original  landowners,  but  also  with  additional  rentsi, 
reserved  and  payable  to  Harbottk,  Adshead^  Byramy 
fVestheadf  DefusaUf  Bunting ^  Lane,  and  others :  that  in 
further  pursuance  of  the  same  fraudulent  design,  the 
said  directors,  after  purchasing  the  sdd  land  for  the 
company,  applied  about  27,000il  of  the  monies  in 
their  hands,  belonging  to  the  company,  in  the  pur- 
chase or  redemption  of  the  rents  so  reserved  to  them- 
selves, HarboUki  Adshead,  Byram,  fVestkead,  Denisan, 
BurUuiffy  Lane,  and  others,  leaving  the  land  subject 
only  to  the  chief  rent  reserved  to  the  original  land- 
owners. 

The  bill  stated,  that  the  plans  of  the  park  were  con- 
trived and  designed  by  Lane^  in  concert  with  Deniaan, 
the  directors,  and  Bunting,  so  as  to  render  the  forma- 
tion of  the  park  the  means  of  greatly  increasing  the 
value  of  certain  •parcels  of  land,  partly  belonging  to 
Denuon  and  partly  to  Lane,  situated  on  the  outside 
of  the  boundary  line  of  the  park,  but  between  such 
boundary  line  and  one  of  the  lodges  and  entrance  gates, 
called  Oxford  Lodge  and  Gate,  erected  on  a  small  part 
of  the  same  land  purchased  by  the  company;  and 
through  which  entrance,  and  the  land  so  permitted  to 
be  retained  by  DenUon  and  Lanct  one  of  the  principal 
approaches  to  the  park  was  made :  that  the  said  land  so 
retained  by  Denison  and  Lane  was  essentially  necessary 
to  the  establishment  of  the  park,  according  to  the  plans 
prepared  by  Lane^  and  the  same  was  virtually  incor- 
porated in  the  park,  and  houses  erected  thereon  would 
enjoy  all  the  advantages  of  the  park,  and  plots  thereof 
were  in  consequence  sold  by  Denison  and  Lane  for 
building  land  at  enhanced  prices. 
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The  bill  stated,  that,  after  the  purchafie  of  the  land  ^  1848. 
as  aforesaid,  the  directors  proceeded  to  carry  into  effect 
the  design  of  conyerting  the  same  into  a  park,  and  they 
accordingly  erected  lodges  and  gates,  marked  out  with 
fences  the  different  crescents,  terraces,  streets,  and 
ways ;  formed  drains  and  sewers,  and  made  road-ways, 
and  planted  ornamental  trees  and  shrubs:  that  they 
also  caused  to  be  erected  in  different  parts  of  the  park 
seyeral  houses  and  buildings,  some  of  which  only  were 
completed;  and  that  the  directors  alleged  the  monies 
expended  in  the  roads,  drains,  and  sewers  amounted  to 
12,000/.,  and  in  the  houses  and  buildings  to  39,000JL, 
or  thereabouts:  that  the  said  directors  sold  and  let 
several  plots  of  land,  and  also  sold  and  let  several  of 
the  houses  and  buildings,  and  received  the  rents  and 
purchase-money  of  the  same. 

The  bill  stated,  that  Harbottky  Denisons  Bunting^  and 
Lane  did  not  pay  up  their  calls,  but  some  of  them 
retamed  part,  and  others  the  whole  thereof;  Harboitk 
and  Lane  claiming  to  set  off  the  amount  of  the  calls 
against  the  chief  rents  of  the  lands  which  they  sold  to 
the  company,  Buntbuf  claiming  to  set  off  the  same  against 
the  chief  rents,  and  the  costs  and  charges  due  to  him 
from  the  company ;  and  Denison  claiming  to  set  off  the 
amount  of  the  calls  against  the  rents  payable  to  him 
out  of  the  land  which  he  sold  to  persons  who  re-sold  the 
same  to  the  company. 

The  bill  stated,  that  owing  to  the  large  sums  retained 
out  of  the  calls,  the  sums  appropriated  by  the  said 
directors  to  themselves,  and  paid  to  others  in  reduction 
of  the  increased  chief  rents,  and  payment  of  such  rents, 
and  owing  to  their  having  otherwise  wasted  and  mis- 
applied a  considerable  part  of  the  monies  belonging  to 
the  company,  the  funds  of  the  company  which  came 
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1843.  ^  to  thdr  hands  ahortlj  after  ita  establiahment  were  ex- 
hangted :  that  the  said  directorB,  with  the  privity,  know<» 
ledge,  and  concnrrenoe  aS  DemMon,  Bwnlting,  and  Lamey 
borrowed  large  Bums  of  money  fiom  their  bankers  vspofa 
the  credit  of  the  company:  that,  as  a  further  means  of 
raising  money,  the  said  directors,  and  BwUing  and 
Lane,  with  the  coneorrence  of  Demmm,  drew,  made, 
and  negotiated  Tarions  bilk  of  exchange  and  promissory 
notes;  and  that  the  said  directors  also  caused  sevend 
bonds  to  be  execated  nnder  the  corporate  seal  of  the 
company  for  secoring  several  soms  of  money  to  the 
obligees  thereof:  that  by  the  middle  or  latter  part  of 
the  year  1839,  the  directors,  and  Bunting  and  Lcauy  had 
come  nnder  very  heavy  liabilities;  the  chief  rents  pay« 
able  by  the  company  were  greatiy  in  anear,  and  the 
board  of  directors,  witii  the  coneorrence  of  Demsam^ 
Bunting^  and  Lane,  applied  to  the  United  Kingdom 
Life  Assurance  Company  to  advance  the  Victoria 
Park  Company  a  large  sum  of  money  by  way  of  mort- 
gage of  the  lands  and  hereditaments  comprised  in  the 
park ;  but  the  Assurance  C<»npany  were  advised  that 
the  Victoria  Park  Company  were,  by  the  90tii  section 
of  their  act,  precluded  fi^m  borrowing  money  on  mort- 
gage, tmtil  one  half  of  their  capital  (namely,  500,000/.) 
had  been  paid  up,  and  on  tiiat  ground  declined  to  make 
the  required  loan :  that  the  directors  finding  it  impos- 
sible to  raise  money  by  mortgage  in  a  legitimate  man- 
ner, resorted  to  several  contrivances  for  tiie  purpose  of 
evading  the  provisions  of  the  act,  and  rairing  money  on 
mortgage  of  the  property  of  the  company,  by  which 
means  several  large  sums  of  money  had  been  dialled 
by  way  of  mortgage  or  lien  upon  the  same:  that  to 
effect  such  mortgages  or  chaises,  the  directors  procured 
the  persons  who  had  contracted  to  sell  plots  of  land  to 
the  company,  but  had  not  executed  conveyances,  to 
convey  the  same,  by  the  direction  of  the  board,  to  some 
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other  person  or  persons  in  mortgage,  and  afterwards  to  ^  1843^ 
convey  the  equity  of  redemption  to  the  directors  in 
trust  for  the  company:  that  the  directors  also  conveyed 
8ome  of  the  plots  of  land  which  had  been  conveyed  to 
them,  in  trust  for  the  company  to  some  other  persons* 
by  way  of  mortgage,  and  stood  possessed  of  the  equity 
of  redemption  in  trust  for  the  company:  that,  for  the 
same  purpose,  the  board  of  directors  caused  the  com- 
mon seal  of  the  company  to  be  affixed  to  several  oon-^ 
veyances  of  plots  of  land  which  had  been  conveyed  to 
the  company  by  their  corporate  name,  and  to  the  direo* 
tors  in  trust  for  the  company,  whereby  the  said  plots 
of  land  were  expressed  to  be  conveyed  for  a  pretended 
valuable  consideration  to  one  or  more  of  the  said 
directors  absolutely,  and  the  said  directors  or  director 
then  conveyed  the  same  to  other  peiBons  on  mortgage 
to  secure  sometimes  monies  advanced  to  the  said  direo* 
tors,  and  by  them  paid  over  to  the  board,  in  satisfaction 
of  the  consideration-monies  expressed  to  be  paid  for  the 
said  prior  conveyances  under  the  common  seal,  some* 
times  antecedent  debts  in  respect  of  monies  borrowed 
by  the  board,  and  sometimes  monies  which  had  been 
advanced  by  the  mortgagees  upon  the  security  of  the 
bills  and  notes  which  had  been  made  or  discounted  as 
aforesud:  that,  in  other  cases,  the  said  directors  and 
Bunting  deposited  the  titie-deeds  of  parcels  of  the  land 
and  buildings  of  the  company  with  the  holders  of  such 
bills  and  notes,  to  secure  the  repayment  of  the  monies 
due  thereon,  and  in  order  to  relieve  the  parties  thereto: 
that,  by  the  means  aforesaid,  the  directors,  with  the 
concurrence  of  Denison,  Butting ^  and  Xone,  mortgaged, 
charged,  or  otherwise  incumbered  the  greater  part  of 
the  property  of  the  company :  that  many  of  such  mort- 
gagees and  incumbrancers  had  notice  that  the  said  board 
of  directors  had  not  power  under  the  act  to  mortgage 
or  charge  the  property  of  the  company,  and  that  the 
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1843.  Baid  mortgages,  chaiges,  and  incambranoes  were  frauda« 
lent  and  void  as  against  the  company,  but  that  the 
defendants  all^e,  that  some  of  the  said  incumbrances 
were  so  planned  and  contrived,  that  the  persons  in 
whose  favour  thej  were  created  had  not  such  notice. 

That  the  said  directors  having  exhausted  every  means 
which  suggested  themselves  to  them  of  raising  money 
upon  credit,  or  upon  the  security  of  the  property  and 
eflfects  of  the  company,  and  being  unable  by  those  means 
to  provide  for  the  whole  of  the  monies  due  to  the  holders 
of  the  said  bills  and  notes,  and  the  other  persons  to 
whom  the  said  directors  in  the  said  transactions  had 
become  indebted  as  individuals,  and  to  satisfy  the  debts 
which  were  due  to  the  persons  in  whose  favour  the 
said  mortgages  and  incumbrances  had  been  improperly 
created,  and  in  order  to  release  themselves  from  the 
responsibility  which  they  had  personally  incurred  by 
taking  conveyances  or  demises  of  parts  of  the  said  land 
to  the  said  directors  as  individuals  in  trust  for  the  com- 
pany, containing  covenants  on  their  parts  for  payment 
of  the  reserved  rents, — the  said  directors  resolved  to  con- 
vey and  dispose  of  the  property  of  the  company,  and 
they  accordingly  themselves  executed,  and  caused  to  be 
executed  under  the  common  seal  of  the  company^ 
divers  conveyances,  assignments,  and  other  assurances, 
whereby  divers  parts  of  the  said  lands  and  effects  of  the 
company  were  expressed  to  be  conveyed  or  otherwise 
assured  absolutely  to  the  holders  of  some  of  the  said 
bills  and  notes,  and  some  of  the  said  mortgagees  and 
incumbrancers,  in  consideration  of  the  monies  thereby 
purported  to  be  secured ;  and  also  executed,  and  caused 
to  be  executed  under  the  common  seal  of  the  company, 
divers  conveyances  and  assurances  of  other  parts  of  the 
said  lands  to  the  persons  who  sold  the  same  to  the 
company,  in  consideration  of  their  releasing  them  firom 
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the  payment  of  the  rents  reserved  and  payable  out  of  1843. 
the  said  lands:  that  many  of  such  conveyances  had  been 
executed  by  Harbottk,  Adshead,  fFestheadf  and  Beakyg 
and  a  few  by  Byrom,  who  had  been  induced  to  execute 
them  by  being  threatened  with  suits  for  the  reserved 
rents :  that  Harbottle,  Adshead,  Byrom,  fVestliead,  and 
Bealey  threatened  and  intended  to  convey  and  assure 
the  remaining  parcels  of  land  belonging  to  the  company 
to  the  holders  of  others  of  the  said  bills  and  notes,  and 
to  others  of  the  said  mortgagees  and  incumbrancers  and 
owners  of  the  chief  rents,  in  satisfaction  and  discharge 
of  the  said  monies  and  rents  due  and  to  become  due  to 
them  respectively. 

The  bill  stated,  that,  upon  the  bankruptcy  of  Byrom, 
Adshead,  and  fVesthead,  their  shares  in  the  company 
became  vested  in  the  defendants,  their  assignees,  and 
that  they  (the  bankrupts)  had  long  since  ceased  to  be, 
and  were  not,  shareholders  in  the  company:  that  the 
whole  of  the  land  re- sold  by  them  was  vested  in  some 
persons  unknown  to  the  Pbdntiffs,  but  whose  names  the 
Defendants  knew  and  refused  to  discover:  that,  upon  the 
bankruptcy  of  Westhead,  there  ceased  to  be  a  sufficient 
number  of  directors  of  the  company  to  constitute  a 
board  for  transacting  the  business  of  the  company,  in 
manner  provided  by  the  act,  and  Harbottk  and  Bealey 
became  the  only  remaining  directors  whose  office  had 
not  become  vacated,  and  no  person  or  persons  had  been 
appointed  to  supply  the  vacancies  in  the  board  of  direc- 
tors occasioned  by  such  bankruptcies,  and  consequently 
there  never  had  been  a  properly  constituted  board  of 
directors  of  the  company  since  the  bankruptcy  of  fFest'^ 
head* 

That  Byronty  Adshead,  and  Westhead,  nevertheless, 
after  their  respective  bankruptcies,  executed  the  several 
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1843.  absolute  conveyBnces  and  other  assurances  of  the  lands 
and  property  of  the  company^  which  were  so  executed 
for  the  purposes  and  in  manner  aforesaid/  after  the 
directors  had  exhausted  their  means  of  raising  money 
upon  credit,  or  upon  the  security  of  the  property  of  the 
company. 

That  about  the  end  of  the  year  1839,  or  com- 
mencement of  the  year  1840,  the  sidd  directors  dis- 
charged BratnmeU,  the  secretary  of  the  company,  and 
gave  up  the  office  taken  by  the  company  in  Maneliester, 
and  transferred  the  whole  or  the  greater  part  of  the 
title-deeds,  books,  and  papers  of  the  said  company  into 
the  hands  oiBuntmg;  and  from  that  time  to  the  present 
the  company  had  had  no  office  of  its  own,  but  the  affairs 
of  the  company  had  been  prindpally  conducted  at  the 
office  of  Bunting. 

That  the  only  parts  of  the  land  bought  by  the  com- 
pany which  had  not  been  conveyed  away  either  abso- 
lutely or  by  way  of  mortgage,  and  the  only  part  of  the 
other  property  and  effects  of  the  company  which  had 
not  been  disposed  of  and  made  away  with  in  manner 
aforesaid,  remained  vested  in,  and  in  the  order  and  dia* 
position  of,  Harbottle^  Adshead^  Byrom,  Westhead,  Beakyf 
and  Buntinff,  in  whose  custody  or  power  the  greater 
part  of  the  books,  deeds,  and  papers  belonging  to  the 
company  which  had  not  been  made  away  with  re- 
mained :  that  by  the  fraudulent  acts  and  proceedings  in 
the  premises  to  which  Harbattk^  Adsheady  Byram,  ffest^ 
head.  Beaky,  and  Bunting  were  parties,  the  property 
and  effects  of  the  said  company  had  been  and  then  were 
involved  in  almost  inextricable  difficulties,  and  if  such 
property  and  effects  were  any  longer  allowed  to  remain 
in  their  order  and  disposition,  the  same  would  be  in 
danger  of  being  wholly  disedpated  and  irretrievably 
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lost :  that  the  said  company  were  then  largely  indebted  J1843. 
to  their  bankers  and  other  persons  who  had  bon&  fide 
advanced  money  to  the  company,  and  to  the  builders 
and  other  persons  who  had  executed  some  of  the  works 
in  the  park,  and  provided  materials  for  the  same ;  while, 
in  consequence  of  the  property  of  the  company  having 
been  wasted  and  improperly  disposed  of  by  the  direc- 
tors, there  were  at  present  no  available  funds  which 
could  be  applied  in  satisfaction  of  the  debts  of  the  com- 
pany, and  that  some  of  the  creditors  of  the  said  com- 
pany had  obtained  judgments  in  actions  at  law  brought 
by  them  against  the  company  for  the  amount  of  their 
debts,  on  which  judgments  interest  was  daily  accumu- 
lating. 

The  bill  stated,  that  in  the  present  drcumstances  of 
the  company,  and  the  board  of  directors  thereof^  the 
proprietors  of  shares  had  no  power  to  take  the  property 
and  effects  of  the  company  out  of  the  hands  of  Har- 
baitk,  Adsheadf  Byram,  Westheadj  Bealeyy  and  Buntinffy 
and  they  had  no  power  to  appoint  directors  to  supply 
the  vacancies  in  the  board  occasioned  by  the  said  bank- 
ruptcies,— ^and  the  proprietors  of  shares  in  the  compa* 
ny  had  no  power  to  wind  up,  liquidate,  or  settle  the  ac- 
counts, debts,  or  affairs  of  the  company,  or  to  dissolve 
the  company,  nor  had  they  any  power  to  provide  for  and 
satisfy  the  existing  engagements  and  liabilities  of  the 
company  with  a  view  to  its  continuance,  and  the  prose- 
cution of  the  undertaking  for  which  it  was  established, 
without  the  assistance  of  the  court:  that  if  a  proper 
person  were  appointed  by  the  court  to  take  possession 
of  and  manage  the  property  and  effects  of  the  com- 
pany, and  if  the  company  were  to  be  repaid  the  amount 
of  all  losses  and  expenses  which  it  had  sustained  or 
incurred  by  reason  of  the  fraudulent  and  improper  acts 
and  proceedings  of  the  defendants  in  the  premises,  and 
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1843.  which  the  defendants,  or  any  of  them,  were  liable  to 
make  good  to  the  said  company,  as  thereinafter  prayed; 
and  if  the  company  were  decreed  to  take  and  have 
conveyed  to  them  so  much  of  the  said  land  which  was 
retained  by  Denuon  and  Lane  as  aforesaid,  upon  paying 
or  accounting  to  them  for  the  fair  value  thereof  at  the 
time  when  the  undertaking  was  first  projected;  and 
DenUon  and  Lane  were  to  pay  or  account  to  the  said 
company  for  the  price  received  by  them,  for  so  much 
of  the  same  land  as  had  been  sold  by  them,  over  and 
above  what  was  the  fair  price  for  the  same  at  the  time 
the  undertaking  was  first  projected ;  and  if  the  mort- 
gages, charges,  incumbrances,  and  liens,  and  the  said 
conveyances  and  other  assurances,  by  means  of  which 
the  property  and  effects  of  the  company  had  been  im- 
properly incumbered  and  disposed  of,  which  could  be 
redeemed  or  avoided,  as  against  the  persons  claiming 
thereunder,  were  redeemed  and  set  aside,  and  the  pro- 
perty and  effects  of  the  company  thereby  affected  were 
restored  to  it,  and  the  Defendants,  who  had  not  become 
bankrupt,  and  who  had  not  paid  up,  but  ought  to  have 
paid  up,  into  the  joint  stock  capital  of  the  company,  the 
amounts  of  the  several  calls  made  by  the  directors  on 
their  respective  shares,  were  to  pay  up  the  same, — ^the 
lands,  property,  and  effects  of  the  company  would  not 
only  be  sufficient  to  satisfy  the  whole  of  its  existing 
debts  and  liabilities,  but  leave  a  surplus,  which  would 
enable  the  company  to  proceed  with,  and  either  wholly 
or  in  part  accomplish,  the  imdertaking  for  which  it  waa 
incorporated. 

The  bill  stated,  that  the  Defendants  concealed  from 
the  Plaintiffs,  and  the  other  shareholders  in  the  com- 
pany, who  were  not  personally  parties  thereto,  the 
several  fraudulent  and  improper  acts  and  proceedings 
of  the  sdd  directors  and  the  said  other  Defendants,  and 


statement. 


CASES  IN  CHANCERY.  479 

the  Plaintiffs  and  the  other  shareholders  had  only  re-  1843. 
cently  ascertained  the  particulars  thereof,  so  far  as  they 
were  therein  stated,  and  they  were  unable  to  set  forth 
the  same  more  particularly, — the  Defendants  having 
refused  to  make  any  discovery  thereof,  or  to  allow  the 
Plaintiffs  to  inspect  the  books,  accounts,  or  papers  of 
the  company. 

The  bill  charged  that  Harbottle  and  Beaky,  and  the 
estates  ofAdshead,  Byrom,  and  Westheady  in  respect  of 
that  which  occurred  before  their  said  bankruptcies,  and 
Adsheadf  Byrcmy  and  fFesthead,  as  to  what  occurred 
since  their  said  bankruptcies,  were  liable  to  refund  and 
make  good  to  the  company  the  amount  of  the  losses 
and  expenses  which  it  had  sustained  in  respect  of  the 
fiaudulent  and  improper  dealings  of  the  said  directors 
of  the  company  with  its  lands  and  property :  that 
Denisofh  Buniiny,  and  LaTie  had  counselled  and  advised 
the  directors  in  their  said  proceedings,  and  had  derived 
considerable  personal  benefit  and  advantage  therefrom : 
that  Denison,  Bunting,  and  Lane  were  all  parties  to  the 
said  fraudulent  scheme  planned  and  executed  as  afore- 
said, by  which  the  several  plots  or  parcels  of  land  in 
the  park  were  purchased  and  re-sold  to  the  said  com- 
pany at  a  profit  and  at  a  price  considerably  exceeding 
the  real  value  of  the  same,  and  that  Demsan,  Bunting, 
and  Lane  had  derived  considerable  profit  from  the  in- 
creased price  or  chief  rents  made  payable  out  of  the 
several  plots  or  parcels  of  land  which  were  piuvhased 
and  re-sold  by  them  in  manner  aforesaid,  and  from  the 
monies  which  were  paid  to  them  as  a  consideration  for 
the  reduction  of  the  same  chief  rents  as  before  men- 
tioned. 

The  bill  charged  that  several  general  meetings,  and 
extraordinary  general  meetings,  and  other  meetings  of 
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1843.  the  shareholders  of  the  company,  were  duly  convened 
and  held  at  diyers  tunes,  between  the  time  when  the 
company  was  first  established  and  the  year  1841,  and 
particularly  on  or  about  the  several  days  or  times  there- 
inafter mentioned,  (naming  ten  different  dates,  Scorn 
July  1837  to  December  1839),  and  that  at  such  meet- 
ings false  and  delusive  statements  respecting  the  cir- 
cumstances and  prospects  of  the  company  were  made 
by  the  directors  to  the  proprietors  who  attended  such 
meetings,  and  the  truth  of  the  several  fraudulent  and 
improper  acts  and  proceedings  therein  complained  of 
was  not  disclosed. 

The  bill  chained,'  that,  under  the  drcumstances, 
Denisan,  Buntingy  and  Lane^  having  participated  in  and 
personally  benefited  by  and  concealed  from  the  other 
shareholders  the  several  fraudulent  and  improper  acts 
aforesaid,  were  all  jointiy  and  severally  liable  together, 
with  the  said  directors,  to  make  good  to  the  company 
the  amount  of  the  losses  and  expenses  which  had  been 
or  might  be  incurred  in  consequence  of  such  of  the  said 
wrongful  and  fraudulent  acts  and  proceedings  as  they 
were  parties  or  privies  to:  that  Harbottkj  Byrom^ 
Adsheady  Westheady  and  Bealey,  respectively,  had  still 
some  of  the  property  and  effects  belonging  to  the  com- 
pany :  that  the  said  last-named  Defendants  had  not  paid 
up  the  calls  due  and  payable  on  their  respective  shares: 
that  the  Plaintiffs  had  as  yet  paid  only  three  of  the 
calls  on  their  shares,  not  having  paid  the  remainder  in 
consequence  of  learning,  that,  owing  to  some  misconduct 
of  the  directors,  the  affairs  of  the  company  were  in 
difficulties,  the  cause  of  which  difficulties  the  Plaintiffs 
had  but  lately,  and  with  considerable  difficulty,  ascer- 
tained to  have  arisen  from  the  proceedings  aforesaid, 
but  in  all  other  respects  tiie  Plaintifib  had  conformed 
to  the  provisions  of  the  act :  that  there  were  not  any 
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shareholders  in  the  company  who  had  not  paid  up  the  i840. 
calls  on  their  shares  besides  the  Plaintiffs  and  the  said 
Defendants:  that  the  names  and  places  of  abode  of 
the  other  persons  who  are  not  shareholders  in  the  com- 
pany, but  are  interested  in  or  liable  in  respect  of  any 
of  the  said  matters,  were  unknown  to  the  Plaintiffs,  and 
the  Defendants  ought  to  (Uscover  the  same:  that  the 
niunber  of  shareholders  in  the  company  was  so  great, 
and  their  rights  and  liabilities  were  so  subject  to  change 
and  fluctuation,  by  death  and  otherwise,  that  it  would 
be  impossible  to  prosecute  the  suit  with  effect  if  they 
were  all  made  parties  thereto. 

The  bill  charged,  that  Bunting  chumed  a  lien  upon  the 
documents  in  his  possession  belonging  to  the  company 
for  the  costs  of  business  done  by  him  as  the  attorney  of 
the  company,  but  a  great  part  of  such  business  con- 
sisted of  the  fraudulent  acts  aforesaid;  and  that  he  had 
received  out  of  the  funds  of  the  company  divers  large 
sums  of  money  exceeding  the  amount  properly  due  to 
him:  that  Bunting  had  deposited  some  of  the  deeds 
belonging  to  the  company  with  certain  bankers  at 
lAverpooly  and  among  the  rest  the  contract  executed 
by  the  Plaintrflb  and  the  other  shareholders  before  the 
act  was  passed,  as  a  security  for  the  payment  of  a  bill 
of  exchange  for  3000^,  to  which  Bunting  was  individu- 
ally a  party,  but  for  which  he  untruly  pretended  that 
the  company  was  responsible ;  and  that  the  holders  of 
such  deeds  threatened  to  sue  the  Plaintiffs  for  the  sud 
3000^,  as  parties  to  the  contract,  on  the  ground  that 
the  capital  was  not  paid  up;  and  also,  that  the  said 
directors  threatened  to  cause  actions  at  law  to  be 
brought  against  the  Plaintifis,  under  the  powers  of  the  act, 
in  the  name  of  Harbottle  or  Beaky y  as  the  nominal  Plain- 
tiff on  behalf  of  the  company,  for  the  amount  of  the 
unpaid  calls  on  their  shares. 
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1843.^  The  bill  charged,  that  Harbattk  and  BeaUy  were 

two  directors  of  the  company,  but  they  respectively 
refused  to  use  or  allow  either  of  their  names  to  be  used 
as  the  nominal  Plaintiffs  in  this  suit  on  behalf  of  the 
company ;  but  that  Harbattk  was  a  necessary  party,  not 
only  in  respect  of  his  liability,  but  also  as  a  nominal 
Defendant  on  behalf  of  the  company. 

After  yarious  charges,  recapitulating  in  terms  the  al- 
leged title  of  the  IPlaintiffs  to  the  relief  and  discovery 
Prayer.  sought  by  the  prayer,  the  bill  prayed  that  an  account 
might  be  taken  of  all  monies  received  by  the  Defendants 
HarboUley  Adsheady  Byramy  ffesthead,  Beaky,  Denison, 
and  Lane,  or  any  of  them,  for  the  use  of  the  company, 
or  which  but  for  their  wilful  default  might  have  been 
received,  and  of  the  application  thereof;  also,  an  account 
of  the  losses  and  expenses  incurred  in  consequence  of  the 
said  fraudulent  and  improper  dealings  of  the  Defendants 
with  the  monies,  lands,  and  property  of  the  company, 
which  they  or  any  of  them  were  liable  to  make  good, 
and  that  they  might  be  respectively  decreed  to  make 
good  the  same,  including  in  particular  the  profits  made 
by  Harbottle,  Denison,  Buntmg,  and  Lane,  by  buying 
and  rcHselling  the  said  land,  and  the  profits  made  by 
Denisan  and  Lane  out  of  the  said  land  retained  by 
them ;  and  that  Denisan  and  Lane  might  be  decreed  to 
convey  the  residue  of  the  said  land  to  the  company, 
upon  payment  of  the  fair  value  tiiereof  at  the  time  the 
undertaking  was  projected:  that  it  might  be  dedaied 
that  the  said  mortgages,  charges,  incumbrances,  and 
liens  upon  the  lands  and  property  created  as  aforesaid, 
so  far  as  regards  the  Defendants  who  executed  the 
same  or  were  privy  thereto,  were  created  fraudulentiy 
and  in  violation  of  the  provisions  of  tiie  act,  and  tiiat 
Harbattk,  Beaky,  Denisan,  Bunting,  and  Lane,  might 
be  decreed  to  make  good  to  the  company  the  principal 
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money  and  interest  due  and  owing  upon  security  of  1843. 
such  of  the  mortgages,  charges,  and  liens  as  were  still 
subsisting,  with  all  costs  sustained  by  the  company 
in  relation  thereto ;  and  that  it  might  be  declared  that 
Harbottkf  Adshead^  Byrom^  IVesthead,  and  Beaky,  by 
executing  the  ssdd  conveyances  and  assurances  of  the 
lands  and  property  of  the  company  to  the  said  mort- 
gagees, holders  of  notes  and  bills,  and  others,  committed 
a  fraudulent  breach  of  trust,  and  that  Harbottk,  Ads^ 
head,  Byrcm,  fVesthead,  Beaky,  Denison,  Bunting,  and 
Lane  might  be  decreed  to  make  good  to  the  company 
the  purchase-money  and  rents  paid  by  the  company  for 
such  lands,  and  expended  in  building  and  improving 
the  same,  with  interest  and  expenses;  and  that  the 
monies  so  recovered  from  the  Defendants  might  be 
applied  in  redeeming  and  re-purchasing  the  said  lands, 
and  restoring  them  to  the  company.  And  that  inquiries 
might  be  directed  to  ascertain  which  of  the  mortgages 
and  incumbrances,  and  of  the  conveyances  and  as- 
surances, of  the  lands  and  property  of  the  company 
could  be  avoided  and  set  aiside  as  against  the  persons 
claiming  the  benefit  thereof,  and  that  proceedings  might 
be  taken  for  avoiding  them  accordingly.  And  that  an 
account  might  be  taken  of  all  the  property  and  effects 
of  the  company,  and  the  unpaid  calls  sued  for  and 
recovered,  and  that  a  sufficient  part  of  such  property 
might  be  applied  in  liquidating  the  existing  debts  and 
liabilities  of  the  company,  and  the  residue  secured  for 
its  benefit  And  that,  for  the  purposes  aforesaid,  a 
receiver  might  be  appointed  to  take  possession  of,  re- 
cover, and  get  in  the  lands,  property,  and  effects  of 
the  company,  and  for  that  purpose  to  sue  in  the  names 
of  HarboUk  and  Beaky,  or  otherwise,  as  occasion  might 
require ;  and  that  Harbottk,  Adshead,  Byram,  JVesthead, 
Beaky,  and  Bunting  might  be  decreed  to  deliver  up  to 
VOL.  n.  X  K  H.  w. 
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mich  receiver  the  property^  efiects,  deeds,  munimentB, 
and  documents  belonging  to  the  company.  And  that 
the  same  Defendants  might  be  restrained  by  injunction 
from  holding,  receiving,  or  intermeddling  with  the  pro- 
perty and  effects  of  the  company,  and  from  executing, 
or  causing  to  be  executed,  under  the  common  seal  (^ 
the  company,  any  deed  or  instrument  conveying,  assign- 
ing, or  disposing  of  the  same.  And  that  HarboUky  De^ 
nisoHy  Buntingy  and  Lane  might  be  restrained  from  en- 
tering or  distraining  upon  any  of  the  said  lands  sold 
by  them  to  or  in  trust  for  the  company  as  aforesaid. 
And  the  Plaintiflb  thereby  offered  to  pay  into  court 
the  amount  of  the  unpud  calls  due  fit>m  them  to  the 
company. 


The  Defendants  Harbottk,  Adshead,  and  Westhead  de- 
murred to  the  biU,  assigning  for  cause,  want  of  equity, 
want  of  parties^  and  multi&iiousness;  and  suggesting 
that  all  the  proprietors  of  shares  in  the  company,  the 
assignees  of  P.  Leicester ^  and  the  owners  of  land  named 
in  the  schedule  to  the  act,  were  necessary  pa^rties.  The 
Defendant  BedUy^  the  Defendant  Denisony  and  the  De- 
fendants Buntinff  and  Lane,  also  put  in  three  several 
demurrers,  lussigning  like  causes. 


Argument,  Mr.  Laumdea  and  Mr.  Bolt,  in  support  of  the  de- 
murrers of  Harbottky  Adshead,  and  Westheady  and  oiBunr 
ting  and  Lane. 

Mr.  Walker  and  Mr.  Glasses  in  support  of  the  de- 
murrers of  Bealey  and  Deniscn. 


Mr.  James  BusseU,  Mr.  Boupelly  and  Mr.  Bartruniy 
for  the  bill. 
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On  the  part  of  the  Defendants,  it  was  contended,  isis. 
that  the  suit  complaining  of  injuries  to  the  oorpora- 
tion  was  wholly  informal^  in  haying  only  some  of  its 
individual  members,  and  not  the  oorporation  itself,  be- 
fore the  Court;  that  this  defect  would  not  be  cured  hj  ^ti^""*^- 
adding  the  oorporation  as  parties  Defendants, — for  the 
Plaintiffs  were  not  entitled  to  represent  the  corporate 
body,  even  as  distinguished  from  the  Defendants  and 
for  the  purpose  of  impeaching  the  transactions  com- 
plamed  of;  and  the  JPlaintiffs'  bill  could  not  therefore 
besustiuned. 

It  was  further  argued,  that  the  Plaintiffs,  if  they 
had  any  ground  for  impeaching  the  conduct  of  the  De- 
fendants, ought  have  used  the  name  of  the  corporation; 
and,  in  that  case,  it  would  have  been  open  to  the  De- 
fendants, or  to  the  body  of  directors  or  proprietors  as- 
suming the  government  of  the  oonoqpany,  to  have  applied 
to  the  Court  for  the  stay  of  proceedings,  or  to  prevent 
the  use  of  the  corporate  name;  and,  upon  that  appJicsir 
tion,  tiie  Court  would  have  inquired  into  1^  alleged 
usurpation  or  abuse  of  authority,  and  determined  whe- 
tiier  the  Plaintiff  should  be  pennitted  to  proceed*  Or, 
the  suit  might  have  be^i  in  the  ^pe  of  an  information 
by  the  Attorney-General,  to  correct  tiie  allied  abuse 
of  powers  granted  f<H:  public  purposes.  The  statements 
of  fact  in  the  ImU,  it  was  also  contaided,  did  not  support 
the  general  charges  of  fraud  upon  which  the  title  to 
relief  was  founded.  Several  other  points  of  equity,  as 
applicable  to  the  cases  made  against  the  several  De- 
fendants, and  in  respect  of  the  suggested  defects  of 
parties,  were  idso  made,  but  the  judgment  did  not  torn 
on  these  pointa 

On  the  part  of  the  Plaintiffs,  so  far  as  related  to  the 
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1843.  point  on  which  the  dedsion  proceeded,  namelyy  their 
right  to  sustiun  the  bill  on  behalf  of  themfielyes  and  the 
other  shareholders  against  the  Defendants,  without  re- 
gard to  the  corporate  character  of  the  body,  it  was  ar- 
^^""***''  gued,  that  the  company  was  not  to  be  treated  as  an 
ordinary  corporation;  that  it  was  in  fact  a  mere  part- 
nership, having  objects  of  private  benefit,  and  that  it 
must  be  governed  by  rules  analogous  to  those  which 
regulated  partnerships  or  joint  stock  companies,  con- 
risting  of  numerous  persons,  but  not  incorporated.  The 
act  of  incorporation  was  intended  to  be  beneficial  to  the 
company,  and  to  promote  the  undertaking,  but  not  to 
extinguish  any  of  the  rights  of  the  proprietors  inter  se. 
The  directors  were  trustees  for  the  Plaintifi  to  the 
extent  of  their  shares  in  the  company;  and  the  fact  that 
the  company  had  taken  the  form  of  a  corporation, 
would  not  be  allowed  to  deprive  the  cestui  que  trusts  of 
a  remedy  against  their  trustees  for  the  abuse  of  their 
powers.  The  act  of  incorporation,  moreover,  expressly 
exempted  the  proprietors  of  the  company,  or  persona 
dealing  with  the  company,  from  the  necessity  of  adopt- 
ing the  form  of  proceeding  applicable  to  a  pure  corpora- 
tion; for  the  74th  section  (a)  enabled  them  to  sue  and 
be  sued  in  the  name  of  the  treasurer,  or  any  one  of  the 
directors  for  the  time  being :  the  bill  alleged,  that  the 
two  remaining  directors  had  refused  to  institute  the 
suit,  and  shewed  in  fact  that  it  would  be  against  their 
personal  interest  to  do  so,  inasmuch  as  they  were  an- 
swerable in  respect  of  the  transactions  in  question;  if 
the  plaintifis  could  not,  therefore,  institute  tiie  suit 
themselves,  they  would  be  remediless.  The  directors 
were  made  Defendants;  and,  under  the  74th  clause  of 
the  act,  any  one  of  the  directors  might  be  made  the 

(a)  Supra,  p.  466.  n. 
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nominal  representative  of  the  company;  the  corporation  1849. 
was  therefore  distinctly  represented  in  the  suit.  The 
present  proceeding  was  in  fact  the  only  form  in  which 
the  proprietors  could  now  impeach  the  conduct  of  the 
body  to  whom  their  affairs  had  been  intrusted.  The  -^''^'"'"'• 
38th  section  expressly  excluded  any  proprietor^  not  be- 
ing a  director^  from  interfering  in  the  management  of 
the  business  of  the  company  on  any  pretence  whatever. 
The  extinction  of  the  board  of  directors  by  the  bank- 
ruptcy and  consequent  disqualification  of  three  of  them^ 
(sect.  67)9  and  the  want  of  any  derk  or  office,  effectu- 
ally prevented  the  fulfilment  of  the  forms  which  the 
46th,  47tii,  and  48th  sections  of  the  act  required,  in 
order  to  the  due  convening  of  a  general  meeting  of 
proprietors  competent  to  secure  the  remaining  pro- 
perty of  the  company,  and  provide  for  its  due  applica- 
tion. 

The  following  cases  were  cited  during  the  argument: 
7%«  Charitable  Corporation  v.  Sutton  (a),  Attomey'Ge^ 
neral  v.  Jackson  (i),  Adley  v.  The  Whitstable  Company  (c), 
Blackburn  v.  Jepson  (rf),  Hichens  v.  Congreve  (e),  Blain 
V.  Agar{f)y  Richards  v.  Davies{g)y  Ranger  v.  Great 
Western  Railway  Company  (A),  Seddon  v.  Connell  (i), 
Preston  v.  Grand  Collier  Dock  Company  (k),  Attorney- 
General  V.  Wilson  (/),  WallwoHh  v.  Hott(m),  Bhgh  v. 
Brent  {n)^  6  Viner.  Ab.  306,  tit.  Corporation^  C/l,  jBa- 
con,  Ab.f  tit.  StattUe,  L  2. 

(a)  2  Atk.  400.  (A)  1  Railway  Cases,  1. 

(6)  11  Yes.  365.  (s)  10  Sim.  58,  79. 

(c)  17  Ves.  315 ;  2  M.  &  Sel.         {h)  11  Sim. 327,iS'.  C;  2  Rail- 
53;  19  Yes.  304;  1   Mer.  107,  way  Cases,  335. 
S.  C.  (I)  Cr.  &  Ph.  1. 

(d)  3  Swans.  138.  (m)  4  Myl.  &  Cr.  619. 

(e)  4  Russ.562.  (n)  2  Y.  &  Coll.  295;   Per 
(/)  2  Sim.  289.                          Alderson,  B. 
iff)  2  R.  &  M.  347. 
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184a  ^      Vice-Chancellor: — 


The  relief  which  the  bill  in  this  case  seeks,  as  against 
the  Defendants  who  have  demurred,  is  founded  on  se- 
^^^dgmtni,  yertl  alleged  grounds  of  complidnt;  of  these  it  is  only 
March  25.  necessaij  that  I  should  mention  two,  for  the  con- 
sideration of  those  two  grounds  involves  the  prin- 
ciple upon  which  I  think  all  the  demurrers  must  be 
detennined*  One  ground  is,  that  the  directors  of  the 
Victoria  Park  Company,  the  Defendants  Harbattie,  Ad^ 
head,  Byram,  and  Beaky,  have,  in  their  character  of 
directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or^ 
lather,  taken  to  themselves  out  of  the  monies  of  the 
company  a  price  exceeding  the  value  of  such  lands: 
the  other  ground  is^  that  the  Defendants  have  raised 
money  in  a  manner  not  authorized  by  their  powers  un- 
der their  act  of  incorporation;  and,  especially,  that  they 
have  mortgaged  or  incumbered  the  lands  and  property 
of  the  company,  and  applied  the  monies  thereby  raised 
in  effect,  though  circuitously,  to  pay  the  price  of  the 
land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question, 
whether,  leaving  out  of  view  the  special  form  in  which 
the  Plaintiffl  have  proceeded  in  the  suit,  the  IhU  alleges 
a  case  in  which  a  court  of  equity  would  say  that  the 
transactions  in  question  are  to  be  opened  or  dealt  with 
in  the  manner  which  this  bill  seeks  that  they  should  be; 
but  I  certainly  would  not  be  understood  by  any  thing 
I  said  during  the  argument  to  do  otherwise  than  ex- 
press my  cordial  concurrence  in  the  doctrine  laid  down 
in  the  case  of  Hichens  v.  C<mffreve{a)y  and  other  cases 
of  that  class.  I  take  those  cases  to  be  in  accordance 
with  the  principles  of  this  Court,  and  to  be  founded  on 

(a)  4  Rubs.  562. 
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justice  and  common  sense.    Whether  particular  cases  fall        i843. 
within  the  principle  of  ISchens  y.  Congreve,  is  another 
question.     In  Hichens  y.  Cangreve^  property  was  sold 
to  a  company  by  persons  in  a  fiduciary  character^  the 
conyeyance  reciting  that  25,000/.  had  been  paid  for  the     •^•'^^"•«*'- 
purchase ;  the  fact  being,  that  10,000/1  only  had  been 
paid,  15,000/1  going  into  the  hands  of  the  persons  to 
whom  the  purchase  was  entrusted.   I  should  not  be  in 
the  least  degree  disposed  to  limit  the  operation  of  that 
doctrine  in  any  case,  in  which  a  person  projecting  the 
£>rmation  of  a  company  inyited  the  public  to  join  him  When  the  reU- 
in  the  project,  on  a  representation  that  he  had  acquired  and  cestai  qae 
property  which  was  intended  to  be  applied  for  the  pur-  ^^J^^J*  *' 
poses  of  the  company.    I  should  strongly  incline  to  hold  projecton  of 

...  .  ..  •      poblic  com- 

that  to  be  an  inyitation  to  the  public  to  participate  in  panies  and 
the  benefit  of  the  property  purchased,  on  the  terms  on  JJ|^^  «>»?•- 
which  the  projector  had  acquired  it.  The  fiduciary 
character  of  the  projector  would,  in  such  a  case,  com- 
mence from  the  time  when  he  first  began  to  deal  with 
the  public,  and  would  of  course  be  controlled  in  equity 
by  the  representation  he  then  made  to  the  public  If 
persons,  on  the  other  hand,  intending  to  form  a  com- 
pany, should  purchase  land  with  a  yiew  to  the  formation 
of  ity  and  state  at  once  that  they  were  the  owners  of 
such  land,  and  proposed  to  sell  it  at  a  price  fixed,  for 
the  purposes  of  the  company  about  to  be  formed,  the 
tzansaction,  so  far  as  the  public  are  concerned,  com- 
mencing with  that  statement,  might  not  fall  within  the 
principle  of  Hichens  y.  Congreve.  A  party  may  haye  a 
clear  right  to  say — ^^  I  begin  the  transaction  at  this 
time;  I  haye  purchased  land,  no  matter  how  or  from 
whom,  or  at  what  price ;  I  am  willing  to  sell  it  a  certain 
price  for  a  pyen  purpose."  It  is  not  necessary  that  I 
should  determine  the  effect  of  the  transactions  that  are 
stated  to  haye  occurred  in  the  present  case.  I  make 
these  obseryations  only,  that  I  may  not  be  supposed, 
from  any  thing  which  fell  from  me  during  the  argu- 
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1843.  menty  to  entertain  the  slightest  hesitation  with  regard 
to  the  application,  in  a  proper  case,  of  the  prindples  I 
have  referred  ta  For  the  present  purpose,  I  shall 
assume  that  a  case  is  stated,  entitling  the  company,  as 
^^'"''^'  matters  now  stand,  to  complain  of  the  transactions  men- 
tioned in  the  bilL 

The  Victoria  Park  Company  is  an  incorporated 
body,  and  the  conduct  with  which  the  Defendants  are 
charged  in  this  suit  is  an  injury  not  to  the  Plaintiffs 
exclusively;  it  is  an  injury  to  the  whole  corporation 
by  individuals  whom  the  corporation  entrusted  with 
powers  to  be  exercised  only  for  the  good  of  the  corporsr 
tion.  And  from  the  case  of  the  Attamey^General  v. 
Wils(m(a\  (without  going  further),  it  may  be  stated  as 
imdoubted  law,  that  a  bill  or  information  by  a  corpora- 
tion will  lie  to  be  relieved  in  respect  of  injuries  which 
the  corporation  has  suffered  at  tiie  hands  of  persons 
standing  in  the  situation  of  the  directors  upon  this 
record.  This  bill,  however,  differs  from  that  in  the 
AUomey-General  v.  Wilson  in  this, — that  instead  of  the 
corporation  being  formally  represented  as  plaintiffs,  the 
bill  in  this  case  is  brought  by  two  individual  corporators, 
professedly  on  behalf  of  themselves  and  all  the  other 
members  of  the  corporation,  except  tiiose  who  commit- 
ted the  injuries  complained  of, — the  plaintiffs  assuming 
to  themselves  the  right  and  power  in  that  manner  to 
sue  on  behalf  of  and  represent  the  corporation  itself. 

It  was  not,  nor  could  it  successfully  be  argued,  that 
it  was  a  matter  of  course  for  any  individual  members  of 
a  corporation  thus  to  assume  to  themselves  the  right  of 
suing  in  the  name  of  the  corporation.  In  law,  the  cor- 
poration, and  the  aggregate  members  of  the  corporation, 
are  not  the  same  thing  for  purposes  like  this ;  and  the 

(  a)  Cr.&  Ph.  1. 
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only  question  can  be^  whether  the  facts  alleged  in  this 

case  justify  a  departure  from  the  rule  which  prim&  facie 

would  require  that  the  corporation  should  sue  in  its  own 

name  and  in  its  corporate  character^  or  in  the  name  of 

some  one  whom  the  law  has  appointed  to  be  its  repre-       »^^"'«»'' 

sentatiye. 

The  demurrers  are, — first,  of  three  of  the  directors  of 
the  company,  who  are  also  alleged  to  have  sold  lands 
to  the  corporation  under  the  circumstances  charged; 
secondly,  of  Beaky,  also  a  director,  alleged  to  have 
made  himself  amenable  to  the  jurisdiction  of  the  Court 
to  remedy  the  alleged  injuries,  though  he  was  not  a 
seller  of  land;  thirdly,  of  Demsouy  a  seller  of  land, 
in  like  manner  alleged  to  be  implicated  in  the  frauds 
charged,  though  he  was  not  a  director;  fourthly,  of  Mr. 
Buntinffy  the  solicitor,  and  Mr.  Lane,  the  architect  of 
the  company.  These  gentlemen  are  neither  directors 
nor  sellers  of  land,  but  all  the  frauds  are  alleged  to 
have  been  committed  with  their  privity,  and  they  also 
are  in  this  manner  sought  to  be  implicated  in  them. 
The  most  convenient  course  will  be,  to  consider  the 
demurrer  of  the  three  against  whom  the  strongest  case 
is  stated ;  and  the  consideration  of  that  case  will  apply 
to  the  whole. 

The  first  objection  taken  in  the  argument  for  the 
Defendants  was,  that  the  individual  members  of  the 
corporation  cannot  in  any  case  sue  in  the  form  in  which 
this  bill  is  framed.  During  the  argument  I  intimated 
an  opinion,  to  which,  upon  further  consideration,  I  fully 
adhere,  that  the  rule  was  much  too  broadly  stated  on 
the  part  of  the  Defendants.  I  think  there  are  cases  in 
which  a  suit  might  properly  be  so  framed.  Corporations 
like  this,  of  a  private  nature,  are  in  truth  little  more  than 
private  partnerships ;  and  in  cases  which  may  easily  be 
suggested,  it  would  be  too  much  to  hold,  that  a  society 
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of  priyate  persoBS  associated  together  in  undertakiogB, 
which,  though  certainly  beneficial  to  the  public,  are 
HAftJcriTLB  ^©vcrtheless  matters  of  private  property,  are  to  be  de- 
prived of  their  civil  rights,  inter  se,  because,  in  order  to 
make  their  common  objects  more  attainable,  the  crown 
or  the  legislature  may  have  conferred  upon  them  the 
benefit  of  a  corporate  character.  If  a  case  should  arise 
of  injury  to  a  corporation  by  some  of  its  members,  for 
which  no  adequate  remedy  remained,  except  that  of  a 
suit  by  individual  corporators  in  their  private  characters, 
and  asking  in  such  character  the  protection  of  those 
rights  to  which  in  their  corporate  character  they  were 
entitled,  I  cannot  but  think  that  the  principle  so  fordbly 
laid  down  by  Lord  CoUenham  in  WaJhoarth  v.  HoU  (a), 
and  other  cases,  would  apply,  and  the  claims  of  justice 
would  be  found  superior  to  any  difficulties  arising  out 
of  technical  rules  respecting  the  mode  in  which  cor- 
porations are  required  to  sue. 

But,  on  the  other  hand,  it  must  not  be  without  refr- 
Bons  of  a  very  urgent  character  that  established  rules  of 
law  and  practice  are  to  be  departed  from, — ^rulefl^  which, 
though  in  a  sense  technical,  are  founded  on  general 
principles  of  justice  and  convenience ;  and  the  question 
is,  whether  a  case  is  stated  in  this  bill,  entitling  the 
Plaintiffs  to  sue  in  their  private  characters.  [His 
Honor  stated  the  substance  of  the  act,  sections  1,  38, 
39,  43,  46,  47,  48,  49,  67,  70,  114,  and  129(i).]  The 
result  of  these  clauses  is,  that  the  directors  are  made 
the  governing  body,  subject  to  the  superior  control  of 
the  proprietors  assembled  in  general  meetings;  and,  as  I 
understand  the  act,  the  proprietors  so  assembled  have 
power,  due  notice  being  given  of  the  purposes  of  the 
meeting,  to  originate  proceedings  for  any  puipose  within 


(a)  4  Myl.  &  Or.  635.    See  also  17  Ves.  320,  per  Lwrd  Eida: 
(b)  Supra,  p.  464,  n.,  et  acq. 
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the  Bcope  of  the  company's  powers^  aa  well  ad  to  control        1343. 
the  directora  in  any  acts  which  they  may  have  originated. 
There  may  possibly  be  some  exceptions  to  this  propo- 
sition, but  such  is  the  general  effsct  of  the  provisions  of 
the  statute.  Jmd^mmU. 

N0W9  that  my  opinion  upon  this  case  may  be  clearly 
nnderstood,  1  will  consider  separately  the  two  principal 
grounds  of  comphunt  to  which  I  have  adyerted,  with 
reference  to  a  very  marked  distinction  between  them* 
The  first  ground  of  complauxt  is  one  which«  though  it 
might  primS  fame  entitle  the  corporation  to  rescind  the 
transactions  complained  of,  does  not  absolutely  and  of 
necessity  fall  under  the  description  of  a  void  transac- 
tion. The  corporation  might  elect  to  adopt  those 
transactions,  and  held  the  directors  bound  by  thenu 
In  other  words,  the  transactions  admit  of  confirmation 
at  the  <^tion  of  the  corporation.  The  second  groimd 
of  complaint  may  stand  in  a  different  position ;  I  allude 
to  the  mortgaging  in  a  manner  not  authoriised  by  the 
powers  of  the  act  This,  being  beyond  the  powers  of 
the  corporation,  may  admit  of  no  confirmation  whilst 
any  one  dissenting  voice  is  raised  against  it.  This  dis- 
tinction is  found  in  the  case  of  Preston  V.  ITie  Grand 
ColHer  Dock  Company  (a). 

On  ihe  first  point,  it  is  only  necessary  to  refer  to  the 
clauses  of  the  act  to  shew,  that,  whilst  the  supreme 
governing  body,  the  proprietors  at  a  special  general 
meeting  assembled,  retidn  the  power  of  exercising  the 
fimctions  conferred  upon  them  by  the  act  of  incorpora- 
tion, it  cannot  be  competent  to  individual  corporators  to 
sue  in  the  manner  proposed  by  the  Plaintifis  on  the 
present  record.  This  in  efiect  purports  to  be  a  suit  by 
cestui  que  trusts,  complaining  of  a  fi»ud  committed  or 

(a)  11  Sim.  327,  S.  C.\  2  Railway  Cases,  335. 
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alleged  to  have  been  committed  by  penons  in  afiduciarjr 
character.  The  complaint  is,  that  thoee  trustees  have 
sold  lands  to  themselves,  ostensiblj  for  the  benefit  of 
the  cestui  que  trusts.  The  proportion  I  hare  advanced 
is,  that  although  the  act  should  prove  to  be  voidable, 
the  cestui  que  trusts  may  elect  to  confirm  it.  Now, 
who  are  the  cestui  que  trusts  in  this  case?  The  cor- 
poration, in  a  sense,  is  undoubtedly  the  cestui  que  trust ; 
but  the  majority  of  the  proprietors  at  a  special  general 
meeting  assembled,  independently  of  any  general  rules 
of  law  upon  the  subject,  by  the  very  terms  of  the 
incorporation  in  the  present  case,  has  power  to  bind  the 
whole  body,  and  every  individual  corporator  must  be 
taken  to  have  come  into  the  corporation  upon  the  terms 
of  being  liable  to  be  so  bound*  How  then  can  this  Court 
act  in  a  suit  constituted  as  this  is,  if  it  is  to  be  assumed, 
for  the  purposes  of  the  argument,  that  the  powers  of 
the  body  of  the  proprietors  are  still  in  existence,  and 
may  lawfully  be  exercised  for  a  purpose  like  that  I  have 
suggested?  Whilst  the  Court  may  be  declaring  the  acts 
complained  of  to  be  void  at  the  suit  of  the  present 
PlaintifTs,  who  in  fact  may  be  the  only  proprietors  who 
disapprove  of  them,  the  governing  body  of  proprietors 
may  defeat  the  decree  by  lawfully  resolving  upon  the 
confirmation  of  the  very  acts  which  are  the  subject  of 
the  suit.  The  very  fact  that  the  governing  body  of 
proprietors  assembled  at  the  special  general  meeting 
may  so  bind  even  a  reluctant  minority,  is  decisive  to 
shew  that  the  frame  of  this  suit  cannot  be  sustained 
whilst  that  body  retains  its  functions.  In  order  then 
that  this  suit  may  be  sustained,  it  must  be  shewn  either 
that  there  is  no  such  power  as  I  have  supposed  remidning 
in  the  proprietors,  or,  at  least,  that  all  means  have  been 
resorted  to  and  found  ineffectual  to  set  that  body  in 
motion :  this  latter  point  is  nowhere  suggested  in  the 
bill:  there  is  no  suggestion  that  an  attempt  has  been 
made  by  any  proprietor  to  set  the  body  of  proprietors  in 
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motion,  or  to  procure  a  meeting  to  be  convened  for  the 
purpose  of  revoking  the  act«  complained  of.  The  ques- 
tion then  is,  whether  this  bill  is  so  framed  as  of  neoessitj 
to  exclude  the  supposition  that  the  supreme  body  of  pro- 
prietors is  now  in  a  condition  to  confirm  the  transact  Judgmeiit. 
tions  in  question;  or,  if  those  transactions  are  to  be 
impeached  in  a  court  of  justice,  whether  the  proprie- 
tors have  not  power  to  set  the  corporation  in  motion  for 
the  purpose  of  vindicating  its  own  rights. 

[His  Honor  recapitulated  the  history  and  present 
situation  of  the  company,  as  it  appeared  upon  the  bilL] 

I  pause  here  to  examine  the  difficulty  which  is  sup- 
posed by  the  bill  to  oppose  itself  to  the  body  of  proprie- 
tors assembling  and  acting  at  an  extraordinary  general 
meeting.  The  48th  section  of  the  act  says,  that  a 
certain  number  of  proprietors  may  call  such  a  meeting 
by  means  of  a  notice  to  be  addressed  to  the  board  of 
directors,  and  lefl  with  the  derk  or  secretary,  at  the 
principal  office  of  the  company,  one  month  before  the 
time  of  meeting,  or  the  board  is  not  bound  to  notice  it 
The  bill  says  tiiat  there  is  no  board  of  directors  properly 
constituted, — no  derk, — ^no  principal  office  of  the  com- 
pany,— no  power  of  electing  more  Erectors, — and  that 
the  appointment  of  the  derk  being  in  the  board  of  di- 
rectors, no  clerk  can  in  fact  now  be  appointed.  I  am  Some  fomu 
certainly  not  prepared  to  go  the  whole  length  of  the  the  government 
Plaintiff's  argument  founded  upon  tiie  48tii  section.     I  ^^.y'J^'J^;^ 

admit  that  the  month  required  would  probably  be  con-  ^J^  *^^  o^^e™ 

,  1       ^  •        J-     directory  only, 

sidered  imperative ;  but  is  not  the  mode  of  service  di- 
rectory only?  Could  the  board  of  directors  de  facto,  for 
the  time  being,  by  neglecting  to  appoint  a  derk  or  have 
a  principal  office,  deprive  the  superior  body,  the  body  of 
proprietors,  of  the  power  which  the  act  ^ves  tiiat  body 
over  tiie  board  of  directors?  Would  not  a  notice  in 
substance^ — ^a  notice  for  example  such  as  the  129th  neo- 
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1843.  iioa  provides  for  in  other  cases,  be  a  sufficient  notice? 
Is  not  the  particular  form  of  notice  which  is  pointed  out 
by  the  48th  section  a  form  of  notice  given  onlj  for  the 
convenience  of  the  proprietors  and  directors?  And  if  an 
impediment  diould  exist,  and,  &  fortiori,  if  that  impedi- 
ment should  exist  by  the  misconduct  of  the  board  of  di- 
rectors, it  would  be  difficult  to  contend  with  success 
that  the  powera  of  the  corporation  are  to  be  paralyzed, 
because  there  is  no  clerk  on  whom  service  can  be  made. 
I  require  more  cogent  alignments  than  I  have  yet  heard 
to  satisfy  me  that  the  mode  of  service  prescribed  by  the 
48th  secti<Hi,  if  that  were  the  only  point  in  the  case,  is 
more  than  directory.  The  like  observations  will  apply 
to  the  place  of  service ;  but  as  to  that,  I  think  the  case 
is  relieved  from  difficulty  by  the  fact  that  the  business 
of  the  company  is  stated  to  be  prindpally  conducted  at 
the  office  of  the  solicitor,  for  I  am  not  aware  that  there 
is  anything  in  the  statute  which  attaches  any  peculiar 
character  to  the  spot  designated  as  the  principal  office. 
In  substance,  the  board  of  directors  de  ftcto,  whether 
qualified  or  not,  carry  on  the  business  of  the  company 
at  a  given  place,  and  under  this  act  of  Parliament  it  is 
manifest  that  service  at  that  jdace  would  be  deemed 
good  service  on  the  company. 

If  that  difficulty  were  removed,  and  the  Plaintiff 
should  say,  that  by  the  death  or  bankruptcy  of  directors, 
and  the  carelessness  of  proprietors,  (for  that  term  must 
be  added),  the  governing  body  has  lost  its  power  to  act, 
I  should  repeat  the  inquiries  I  have  before  suggested, 
and  ask  whether,  in  such  a  case  also,  the  48th  section  is 
not  directory,  so  far  as  it  aiq)ears  to  require  the  refusal 
or  neglect  of  the  board  of  directors  to  call  a  general 
meeting,  before  the  proprietors  can  by  advertisement 
call  such  a  meeting  for  themselves.  Adverting  to  the 
undoubted  powers  conferred  upon  the  proprietors^  to 
hold  special  geaexal  meetings  without  the  consent  aaad 
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against  the  will  of  the  board  of  directors^  and  the  per- 
manent jx)wer8  which  the  body  of  proprietors  must  of 
necessity  have,  I  am  yet  to  be  persuaded  that  the  ex- 
istence of  this  corporation  (for  without  a  lawful  govern* 
ing  body  it  cannot  usefully  or  practically  continue)  can  ^^^^9^^* 
be  dependent  upon  the  accidents  which  at  any  given 
moment  may  reduce  the  number  of  directors  below 
threes  The  board  of  directors^  as  I  have  already  ob« 
served,  have  no  power  to  put  a  veto  upon  the  will  of  any 
ten  proprietors  who  may  desire  to  call  a  special  general 
meeting;  and  if  ten  proprietors  cannot  be  found,  who 
are  willing  to  call  a  special  general  meeting,  the  Plain- 
tiffs can  scarcely  contend  that  this  suit  can  be  sustained. 
At  all  events,  what  is  there  to  prevent  the  corporators 
£rom  suing  in  the  name  of  the  corporation  P  It  cannot 
be  contended  that  the  body  of  proprietors  have  not  suffi- 
dent  interest  in  these  questions  to  institute  a  suit  in  the 
name  of  the  corporation.  The  latter  observations,  I  am 
aware,  are  little  more  than  another  mode  of  putting  the 
former  questions  which  I  have  suggested.  I  am  strongly 
inclined  to  think,  if  it  were  necessary  to  decide  these 
points,  it  could  not  be  successfully  contended  that  the 
clauses  of  the  act  of  Parliament  which  are  referred  to 
are  anything  more  than  directory,  if  it  be,  indeed,  im^ 
possible  from  accident  to  pursue  the  form  directed  by 
the  act  I  attribute  to  the  proprietors  no  power  which 
the  act  does  not  give  them :  they  have  the  power,  with- 
out the  consent  and  against  the  will  of  the  directors,  of 
calling  a  meeting,  and  of  controlling  their  acts ;  and  if 
by  any  inevitable  accident  the  prescribed  form  of  calling 
a  meeting  should  become  impracticable,  there  is  still  a 
mode  of  calling  it,  which,  upon  the  general  principles 
that  govern  the  powers  of  corporations,  I  think  would 
be  held  to  be  sufficient  for  the  purpose. 

It  is  not,  however,  upon  such  considerations  that  I 


Judgment. 
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1843.  shall  decide  this  case.  The  view  of  the  case  which  has 
appeared  to  me  conclusive,  is,  that  the  existence  of  a 
board  of  directors  de  facto  is  sufficiently  apparent  upon 
the  statements  in  the  bilL  The  bankruptcy  of  Westheady 
the  last  of  the  three  directors  who  became  bankrupt,  took 
place  on  the  2nd  of  January,  1840:  the  bill  alleges  that 
he  thereupon  ceased  to  be  qualified  to  act  as  director, 
and  his  office  became  vacated;  but  it  does  not  say  that 
he  ceased  to  ac^  as  a  director;  nor,  although  it  is  said 
that  thenceforward  there  was  no  board  '^  properly  con- 
stituted," is  it  alleged  that  there  was  no  board  de  facto 
exercising  the  functions  of  directors.  These,  and  seve- 
ral other  statements  of  the  bill,  are  pregnant  with  the 
admission  of  the  existence  of  a  board  de  facto.  By 
whom  was  the  company  governed,  and  its  affairs  con- 
ducted, between  the  time  of  Westhea^s  bankruptcy,  and 
that  of  the  filing  of  the  bill,  in  October,  1842  ?  What  di- 
rectors or  managers  of  the  business  of  the  company  have 
lent  their  sanction  to  the  mortgages,  and  other  transactions 
complained  of,  as  having  taken  place  since  January,  1840, 
and  by  which  the  corporation  is  said  or  supposed  to  be, 
at  least  to  some  extent,  legally  bound?  Whatever  the 
bill  may  say  of  the  illegal  constitution  of  the  board  of 
directors,  because  the  individual  directors  are  not  duly 
qualified,  it  does  not  anywhere  suggest  that  there  has 
not  been  during  the  whole  period,  and  that  there  was 
not  when  the  bill  was  fUed,  a  board  of  directors  de  facto^ 
acting  in  and  carrying  on  the  affisiirs  of  the  corporation, 
and  whose  acting  must  have  been  acquiesced  in  by  the 
body  of  proprietors;  at  least,  ever  since  the  illegal 
constitution  of  the  board  of  directors  became  known, 
and  the  acts  in  question  were  discovered.  But  if  there 
has  been  or  is  a  board  de  facto,  their  acts  may  be  valid, 
although  the  persons  so  acting  may  not  have  been  duly 
qualified.     The  114tli  section  (a)  of  the  act  provides 

(a)  Not  tUted  in  the  bill. 
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that  ftll  acts,  deeds,  and  things,  done  or  executed  at  any         1848. 
meeting  of  the  directors,  by  any  person  acting  as  a  di-      ^'T''     ^ 
rector  of  the  sud  company,  shall,  notwithstanding  it  *. 

may  afterwards  be  discovered  that  there  was  some  defect         

or  error  in  the  appointment  of  such  director,  or  that  J^ff^^^* 
such  director  was  disqualified,  or,  being  an  interim  di- 
rector, was  disapproved  of  by  an  annual  general  meeting 
of  proprietors,  be  as  valid  and  effectual  as  if  such  person 
had  been  duly  appointed  and  was  qualified  to  be  a  di- 
rector." The  foundation  upon  which  I  consider  the 
Plaintiffs  can  alone  have  a  right  to  sue  in  the  form  of 
this  bill  must  wholly  fail,  if  there  has  been  a  governing 
body  of  directors  de  facto.  There  is  no  longer  the  im« 
pediment  to  convening  a  meeting  of  proprietors,  who  by 
their  vote  might  direct  proceedings  like  the  present  to 
be  taken  in  the  name  of  the  corporation,  or  of  a  trea- 
surer of  the  corporation,  (if  that  were  necessary) ;  or 
who,  by  rejecting  such  a  proposal,  would,  in  effect,  de- 
cide that  the  corporation  was  not  aggrieved  by  the 
transactions  in  questions.  Now,  since  the  2nd  of  Ja- 
nuary, 1840,  there  must  have  been  three  annual  general 
meetings  of  the  company  held  in  July  in  every  year, 
according  to  the  provisions  of  the  act  These  annual 
general  meetings  can  only  be  regularly  called  by  the 
board  of  directors.  The  bill  does  not  suggest  that  the 
requisitions  of  the  act  have  not  been  complied  with  in 
this  respect,  either  by  omitting  to  call  the  meeting,  or  by 
calling  it  informally ;  but  the  bill,  on  the  contrary,  avers 
that  several  general  meetings,  and  extraordinary  gene- 
ral meetings,  and  other  meetings  of  the  shareholders  of 
the  company,  were  duly  convened  and  held  at  divers 
times  between  the  time  when  the  company  was  estab- 
lished and  the  year  1841 ;  including,  therefore,  in  this 
period  of  formality  of  proceeding,  as  well  as  of  capacity 
in  constitution,  an  entire  year  after  WeUhead^s  bank- 
ruptcy. 

VOL.  n.  L  L  H.  w. 
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Another  statement  of  the  bill  leading  to  the  Bame  in- 
ference^— the  existence  of  an  acting  board, — ^is  that 
which  avers,  that  since  the  year  1839,  down,  in  fact,  to 
the  time  of  filing  the  bill,  that  is,  during  these  three 
years,  the  company  has  had  no  office  of  its  own,  bat  the 
affairs  of  the  company  have  been  principally  conducted 
at  the  office  of  Mr.  Bunting.  Now  this,  as  I  must  read 
it,  is  a  direct  admission  that  the  affidrs  of  the  company 
have  been  carried  on  by  some  persons.  By  whom  then 
have  they  been  carried  on?  The  statute  makes  the 
board  of  directors  the  body  by  whom  alone  those  affairs 
are  to  be  ordered  and  conducted.  There  is  no  other 
person  or  set  of  persons  empowered  by  the  act  to  con- 
duct the  affairs  of  the  company;  and  there  is  no  allega- 
tion in  the  bill  that  any  persons,  other  than  the  board 
of  directors  originally  appointed,  have  taken  upon  them- 
selves that  business.  In  the  absence  of  any  special  al- 
legation to  the  contrary,  I  am  bound  to  assume  that  the 
affairs  of  the  company  have  been  carried  on  by  the  body 
in  whom  alone  the  powers  for  that  purpose  were  vested 
by  the  act,  namely,  a  board  of  directors. 

Again^  the  bill  alleges,  that,  since  the  bankruptcy  of 
Westhead,  the  bankrupts  have  joined  in  executing  the 
conveyances  of  the  property  of  the  company  to  mort- 
gagees. It  could  only  have  been  in  the  character  of 
directors  that  they  coidd  confer  any  title  by  the  convey- 
ance ;  in  that  character  the  mortgagees  would  have  re- 
quired them  to  be  parties,  and  it  is  in  that  character  that 
I  must  assume  they  executed  the  deeds. 

If  the  case  rested  here,  I  must  of  necessity  assume 
the  existence  of  a  board  of  directors,  and  in  the  absence 
of  any  allegation  that  the  board  de  facto,  in  whose  acting 
the  company  must,  upon  this  bill,  be  taken  to  have  ac- 
quiesced, have  been  applied  to  and  have  refused  to  ap- 
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point  a  derk  and  treasurer,  (if  that  be  necessary),  or  1^43. 
take  such  other  steps  as  may  be  necessary  for  calling  a 
special  general  meeting,  or  had  refused  to  call  such  spe- 
cial general  meeting,  the  bill  does  not  exclude  every  case 
which  the  pleader  was  bound  to  exclude  in  order  to  justify  •^•^V""*'- 
a  suit  on  behalf  of  a  corporation,  in  a  form  which  assumes 
its  practical  dissolution.  But  the  bill  goes  on  to  shew 
that  special  general  meetings  have  been  holden  since  Ja- 
nuary, 1840.  The  bill,  as  I  have  before  observed,  states 
that  several  general  meetings,  and  extraordinary  general 
meetings,  have  been  holden  between  the  establishment 
of  the  company  and  the  year  1841,  not  excluding  the 
year  1840,  which  was  during  WeBtheaSn  disqualifica- 
tion,— ''  and  that  at  such  meetings  false  and  delusive 
statements,  respecting  the  circumstances  and  prospects 
of  the  company,  were  made  by  the  said  directors  of  the 
company  to  the  proprietors  who  attended  such  meetings, 
and  the  truth  of  the  several  fraudulent  and  improper 
acts  and  proceedings  herein  complained  of  was  not  dis- 
closed; "  and  the  bill  specifies  some  meetings  in  particular. 
Against  the  pleader,  I  must  intend,  that  some  such 
meetings  may  have  been  holden  at  a  time  when  there 
was  no  board  properly  constituted,  and  no  clerk  or  trea- 
surer or  principal  office  of  the  company,  save  such  as 
appear  by  the  bill  to  have  existed;  and  if  that  were  so,  the 
whole  of  the  case  of  the  PlaintifiTs,  founded  on  the  im- 
practicability of  calling  a  special  general  meeting,  fails. 
Assuming  then,  as  I  am  bound  to  do,  the  existence, 
for  some  time  at  least,  of  a  state  of  things  in  which  the 
company  was  governed  by  a  board  of  directors  de  facto, 
some  of  the  members  of  which  were  individually  dis- 
qualified, and  in  which,  notwithstanding  the  want  of  a 
clerk,  treasurer,  or  office,  the  powers  of  the  proprietors 
were  called  into  exercise  at  general  meetings,  the  ques- 
tion is,  when  did  that  state  of  thmgs  cease  to  exist,  so 
as  to  justify  the  extraordinary  proceeding  of  the  Plain- 

LL  2 
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1843.        tiffs  bj  this  suit?    The  PUdntiffi  have  not  stated  hj 
their  bill  any  facts  to  shew  that  such  was  not  the  actual 
state  of  things  at  the  time  their  bill  was  filed,  and^  in 
the  absence  of  any  statement  to  the  contrary,  I  must 
Judgmimi.     j^j^end  that  it  was  so. 

The  case  ofB-eston  v.  The  Grand  CoOier  Dock  Com^ 
pony  was  referred  to  as  an  example  of  a  suit  in  the  pre* 
sent  form ;  but  there  the  circumstances  were  in  no  re- 
spect parallel  with  the  present:  the  object  of  that  suit 
was  to  decide  the  rights  or  liabilities  of  one  class  of  the 
members  of  the  corporation  against  another,  in  respect  of 
a  matter  in  which  the  corporation  itself  had  no  power  to 
yary  the  situation  of  either. 

I  have  applied  strictly  the  rule  of  making  every  in- 
tendment agunst  the  pleader  in  this  case, — ^thatis,  of  in- 
tending every  thing  to  have  been  lawful  and  concdstent 
with  the  constitution  of  the  company,  which  is  not  ex- 
pressly shewn  on  the  bill  to  have  been  unlawful  or  inoon- 
nstent  with  that  constitution.  And  I  am  bound  to  make 
this  intendment,  not  only  on  the  general  rule,  but  also  on 
the  rules  of  pleading  which  require  a  plaintiff  to  frame  his 
case  so  distinctly  and  unambiguously,  that  the  Defend- 
ant may  not  be  embarrassed  in  determining  on  the  form 
which  his  defence  should  assume.  Atiomey^Gmeral  v. 
CorparatUm  of  Norwich  (a).  The  bill,  I  cannot  but 
observe,  is  framed  with  great  care,  and  with  more  than 
ordinary  professional  skill  and  knowledge ;  but  the  aver- 
ments do  not  exclude  that  which,  prim&  facie,  must  be 
taken  to  have  been  the  case,  that  during  the  years  1840, 
1841,  and  1842,  there  was  a  governing  body, — ^that  by 
such  body  the  business  of  the  company  was  carried  on,— » 
that  there  was  no  insurmountable  impediment  to  die 

(a)  2  Myl.  &  Cr.  406. 
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exercise  of  the  powers  of  the  proprietors  assembled  in        i84d. 
general  meetings  to  control  the  affairs  of  the  company^ 
and  that  such  general  meetings  were  actually  held.   The 
continued  existence  of  a  board  de  facto  is  not  merely 
not  excluded  by  the  averments,  but  the  statements  in  ^*"  * 

the  biU  of  the  acts  which  have  been  done  suppose,  and 
even  require,  the  existence  of  such  a  boai'd.     Now  if  Onai^giiiDentof 
the  Plaintiff  had  alleged  that  there  had  been  no  board  of  factMnotmmd 
directors  de  facto,  and  had  on  that  ground  impeached  ^^^  ^^'^^ 
the  transactions  complained  of,  the  Defendants  might  V^^^J  ^<^^^ 
have  met  the  case  by  plea,  and  thereby  have  defended  plea,  if  they  bad 
themselves  from  answering  the  bill.     If  it  should  be  ^endeS!«aMt 
said  that  the  Defendants  might  now  have  pleaded,  that  ^  pleader. 
there  was  a  board  of  directors  de  facto,  the  answer  is, 
that  they  might  then  have  been  told  that  the  fact  suffi- 
ciently appeared  upon  the  bill,  and  therefore  they  ought 
to  have  demurred.    Uncertainty  is  a  defect  in  pleading, 
of  which  advantage  may  be  taken  by  demurrer.    If  I 
were  to  overrule  these  demurrers,  I  might  be  depriving 
the  Defendants  of  the  power  of  so  protecting  themselves; 
and  that  because  the  Plaintiff  has  not  chosen,  with  due 
precision,  to  put  forward  that  fact,  which,  if  alleged^ 
might  have  been  met  by  plea,  but  which,  not  being  so 
alleged,  leaves  the  bill  open  to  demurrer. 

I  must  further  observe,  that  although  the  bill  does, 
with  great  caution,  attempt  to  meet  every  case  which,  it 
was  supposed,  might  have  been  fatal  to  it  upon  demurrer, 
yet  it  is  by  allegations  of  the  most  general  kind,  and  many 
of  which  cannot  by  possibility  be  true.  It  alleges  the 
recent  discovery  of  the  acts  complained  of,  but  it  gives  no 
allc^tion  whatsoever  for  the  purpose  of  telling  when  or 
how  such  discovery  was  made,  or  what  led  to  it  I  am 
bound  to  give  the  Plaintiff,  on  a  general  demurrer,  the 
benefit  of  the  allegation  that  the  matters  complained  of 
have  been  recently  discovered,  whatever  the  term  ''re- 
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1843.  cently  discovered  "  may  mean;  but  when  I  look  into  the 
schedule  to  the  act  I  find  that  many  of  those  matters  must 
have  been  known  at  a  very  early  period  in  the  history  of 
the  company.  I  find  also  provisions  of  the  act  requiring 
^^^^*^*  that  books  shall  be  kept  in  which  all  transactions  shall 
be  fully  and  fairly  stated;  and  I  do  not  find  in  the  bill 
anything  like  a  precise  allegation  that  the  production  of 
those  books  would  not  have  given  the  information,  or 
that  there  have  not  been  means  of  seeing  those  books  at 
least  at  some  time  since  1835,  or  since  the  transactions 
in  question  took  place,  so  tiiat,  in  point  of  fact,  many  of 
the  transactions  might  and  may  have  been  sooner  known. 
These  are  observations  upon  which  I  do  not  found  my 
judgment,  but  which  I  use  as  explaining  why  it  is  I 
have  felt  bound  in  favour  of  the  defendants  to  construe 
this  bill  with  strictness. 

The  second  point  which  relates  to  the  charges  and  in- 
cumbrances alleged  to  have  been  illegally  made  on  the 
property  of  the  company  is  open  to  the  reasoning  which 
I  have  applied  to  the  first  point,  upon  the  question 
whether,  in  the  present  case,  individual  members  are 
at  liberty  to  complain  in  the  form  adopted  by  this  bill ; 
for  why  should  this  anomalous  form  of  suit  be  resorted 
to,  if  the  powers  of  the  corporation  may  be  called  into 
exercise?  But  this  part  of  the  case  is  of  greater  dif- 
ficulty upon  the  merits.  I  follow,  with  entire  assent, 
the  opinion  expressed  by  the  Vtce^Chancenar  in  Preston 
V*  The  Grand  Cottier  Dock  Compar^,  that,  if  a  transac- 
tion be  void,  and  not  merely  voidable,  the  corporation 
cannot  confirm  it,  so  as  to  bind  a  dissenting  minority 
of  its  members.  But  that  will  not  dispose  of  this  ques* 
tion.  The  case  made  with  regard  to  these  mortgages 
or  incumbrances  is,  that  tiiey  were  executed  in  violation 
of  the  provisions  of  the  act  The  mortgagees  are  not 
defendants  to  the  bill,  nor  does  the  bill  seek  to  avoid  the 
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security  itself,  if  it  could  be  avoided,  on  which  I  give        i843. 
no  opinion.    The  bill  prays  inquiries  with  a  view  to  pro- 
ceedings being  taken  aliunde  to  set  aside  these  transac- 
tions agfunst  the  mortgagees.     The  object  of  this  bill 
against  the'  defendants  is  to  make  them  individually  ^ 

and  personally  responsible  to  the  extent  of  the  injury  al- 
leged to  have  been  received  by  the  corporation,  from  the 
making  of  the  mortgages.  Whatever  the  case  might  be, 
if  the  object  of  the  suit  was  to  rescind  these  transactionef, 
and  the  allegations  in  the  bill  shewed  that  justice  could 
not  be  done  to  the  shareholders  without  allowing  two  to 
sue  on  behalf  of  themselves  and  others,  very  different 
considerations  arise  in  a  case  like  the  present,  in  which 
the  consequences  only  of  the  alleged  illegal  acts  are 
sought  to  be  visited  personally  upon  the  directors.  The 
money  forming  the  consideration  for  the  mortgages  was 
received,  and  was  expended  in,  or  partiy  in,  the  transac- 
tions which  are  the  subject  of  the  first  ground  of  com- 
plaint Upon  this,  one  question  appears  to  me  to  be, 
whether  the  company  could  confirm  the  former  transac- 
tions, take  the  benefit  of  the  money  that  has  been  raised, 
and  yet,  as  against  the  directors  personally,  complain  of 
the  acts  which  they  have  done,  by  means  whereof  the 
company  obtains  that  benefit  which  I  suppose  to  have 
been  admitted  and  adopted  by  such  confirmation.  I 
think  it  would  not  be  open  to  the  company  to  do  this ; 
and  my  opinion  already  expressed  on  the  first  point  is, 
that  the  transactions  which  constitute  the  first  ground 
of  complaint  may  possibly  be  beneficial  to  the  company, 
and  may  be  so  regarded  by  the  proprietors,  and  admit  of 
confirmation.  I  am  of  opinion  that  this  question, — the 
question  of  confirmation  or  avoidance, — cannot  properly 
be  litigated  upon  this  record,  regard  being  had  to  the 
existing  state  and  powers  of  the  corporation,  and  that 
therefore  that  part  of  the  bill  which  seeks  to  visit  the 
directors  personally  witii  the  consequences  of  the  im- 
peached mortgages  and  charges,  the  benefit  of  which 
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1843.        the  company  enjojs,  is  in  the  same  predicament  as  that 
which  relates  to  the  other  subjects  of  complaint     Both 
questions  stand  on  the  same  ground,  and,  for  the  reasons 
^^TJjj^      which  I  stated  in  considering  the  former  point,  these 
demurrers  must  be  allowed. 


27th,  and  2Sih 
April, 

"'^itfbj.^^  WOODWARD  V.  CONEBEER. 

A  defendant,  in  1  HE  process  against  the  defendant,  up  to  the  time 
answering,  and  that  he  was  committed  to  the  Fleet,  cum  causis,  is 
haJc^c  baT*  stated  in  a  former  report  of  proceedings  in  this  cause, 
taken  pro  con-  (vol.  1,  p.  297).     On  the  9th  of  May,  1842,  the  de- 

fesso  against        \  m.  ^  ^ 

him.  within  the  fendant  was  brought  up  bj  habeas  corpus,  in  order  that 
the^statnte,  ^  ^he  bill  might  be  taken  pro  confesso  agunst  him :  the 
^  ?1*  *•  f  *  ?f '   defendant  then  asked  for  time  to  put  in  his  answer ;  the 

8.  15,  rule  13,  ^     ^        ^  ^  ^ 

asked  for  time   Plaintiff  did  not  oppose  the  Defendant's  application,  and 

to  pat  in  his         .  i  •     •  •         /  \      -vt  i 

answer,  and      three  week  s  time  was  given  (a).   J>io  answer  was,  how- 
three  weeks        «„««  ^„a  :« 
wuthemipon   ever,  put  in. 

given  him,  with 

fiberty  to  apply  for  his  discharge  npon  having  answered.  The  time  fixed  by  the  same 
rule  of  the  statute  for  retaining  a  defendant  in  custody,  without  obtaining  the  order  for 
taking  the  bill  pro  confesso,  expired  daring  the  three  weeks:  no  answer  was  put  in;— 
HM^  that  in  such  circumsrances  the  defendant  was  not  entitled  to  his  discharge  under 
the  13th  rale  of  the  statute,  but  was  remitted  to  the  aitaation  he  would  have  been  in  if 
that  provision  of  the  statute  had  not  existed. 

(a)  The  order  of  the  9th  of  fendant  was  unable  by  reason  of 

May,   1843,   was  as  follows:-^  his  poverty  to  employ  a  solicitor 

'^  Whereas  by  an    order  dated  to  put  in  his  own  and  his  wife*a 

the  21st  day  of  February,  1842,  answer  to  the  PIaintiff*s  bUl;  and 

it    was    ordered   that   the    De-  after  the  said  Master  should  have 

fendant  R.  Conebeer  should  he  made   his  report,    such  further 

committed  to  her  Majesty's  pri-  order  should  be  made  as  should 

ton  of  the  Fleet,  for  his  contempt  be  just :  and  whereas  Mr.  Stniar^ 

in  not  putting  in  his  own  and  his  the  Master,  &c.,  by  his  report 

wife's  answer  to  the  Plaintiff's  hearing  date  the  23rd    day    of 

bill;  and  that  it  should  be  refer-  March,  1842,  certified  that  he 

red  to  the  Master  of  this  Court  found  that  the  said  Defendant  R. 

in  rotation  to  inquire  and  state  Conebeer  was  unable  by  reason 

to  the  Court  whether  the  said  De-  of  his  poverty  to  employ  a  solici- 
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Mr.  Tied  moved  that  the  Defendant  might  be  dis-  184S. 
ohai^ged  from  custody^  under  the  provisions  of  the  sta* 
tute  1  Will  4,  c.  36,  8.  15^  rule  13,  on  the  ground  that 
the  PlmntifF  had  not  obtained  an  order  to  take  the  bill 
pro  confesso  within  the  lime  limited  by  that  rule,  namely^ 
within  the  six  weeks  following  the  expiration  of  two 
calendar  months  from  the  time  of  the  attachment,  for 
not  answering.  ColKru  v.  CoUyer  (a).  The  period  of 
six  weeks  had  expired  on  the  12th  of  May,  1842. 

Mr.  Bailyj  for  the  Plaintiff,  said,  that  the  prisoner 
had  been  brought  up  within  the  time  specified  by  the 
statute,  in  order  that  the  bill  might  be  taken  pro  con- 
fesso against  him;  that  at  his  own  request  three  weeks' 
time  had  then  been  given  him  to  put  in  an  answer,  and 
the  effect  of  that  order  had  been  to  carry  the  Defendant 
over  the  time  within  which  it  was  possible  to  obtain 
the  order  for  taking  the  bill  pro  confesso.     It  was  there- 


tor  to  put  in  his  own  and  his  by  an  order  made  in  this 

said  wife's  answer  to  the  PlaintiflTs  by  the  Right  Honorable  the  jMas- 

said  bill,  and  the  said  Defendant  ter  of  the  Rolls,  bearing  date  the 

being  this  day  brought  up  to  the  15th  day  of  March,   1842,   the 

bar  of  this  Court  by  virtue  of  a  said  Defendant  was  admitted  to 

habeas  corpus  cum  causis  directed  defend  this  suit  in  formft  pauperis, 

to  the  warden  of  the  Fleet  to  an-  and  Samuel   IVelU,    Esq.,   and 

swer  his  contempt  in  not  putting  Frances  Vetey^  Esq.,  were  ap- 

in  his  own  and  his  said  wife's  an-  pointed  his  counsel  and  six  clerk 

swer,  and  in  order  that  the  Plain-  for  that  purpose ;  it  is  further 

tifTs  bill  might  be  taken  pro  con-  ordered,  that  the  said  Defendant 

fesso  against  the  said  Defendant;  do  have  three  weeks'  time  to  put 

it  is,  upon  the  motion   of  Mr.  in  his  own  and  his  said  wife's 

Btnly^  of  counsel  for  the  Plaintiff,  answer  to  the  Plaintiff's  said  bill ; 

ordered,  that  the  ssid  Defendant  and  it  is  order^,  that  upon  the 

R.  Conebeer  be  remanded  to  her  said  Defendant  s  so  putting  in  his 

Majesty's  prison  of  the  Fleet;  but  own  and  his  said  wife's  answer  to 

the  said  Defendant  now  desiring  the  Plaintiff's  bill,  he  be  at  liberty 

to  put  in  his  own  and  his  said  to  apply  to  this  Court  to  be  dia- 

wife's  answer  to  the  Plaintiff's  charged  from  his  said  contempt, 
bill,  and  praying  time  for  that         (a)  Or.  &  Ph.  262. 
purpose,  and  it  appearing,  that 


508 
1843. 

WOODWA&O 

9. 
COKEBBSK. 

Aryumeni, 


CASES  IN  CHANCERY. 


fore  bj  no  default  of  the  Plainliff  that  ihe  order  had 
not  been  obtained  within  the  prescribed  time^  but  purely 
from  indulgence  to  the  Defendant. 


The  Vice-Chancellob  said,  that  so  long  as  the 
order  of  the  9th  of  May,  1842,  stood,  giving  the  Defend- 
ant time  to  answer,  and  then  giving  him  liberty  to  apply, 
he  could  not  be  within  the  provision  of  the  statute  re- 
ferred to ;  and  he  refused  the  motion. 


May  llih.  ^^*  ^^^  moved  that  the  order  of  the  9th  of  May, 
1842,  might  be  discharged  with  costs,  and  that  the  De- 
fendant might  be  discharged  out  of  custody  as  to  this 
suit,  without  paying  any  costs  of  the  contempt.  He  in-^ 
sisted  that  the  order  of  May  ought  not  to  have  been 
made :  the  Defendant  was  absolutely  entitled  to  lus  dis- 
charge, under  the  terms  of  the  act,  at  the  expiration  of 
the  six  weeks,  and  it  was  not  competent  to  the  Defend- 
ant himself  to  waive  that  right.  In  Haynes  v.  BaU{a\ 
Lord  Langdale^  referring  to  Greening  v.  Greening  (ft), 
said,  ''  If  a  Defendant  has  once  a  right  to  his  discharge, 
he  has  neither  power  nor  capacity  to  waive  his  right.** 
If  the  Plaintiff  desired  to  avail  himself  of  the  benefit  of 
the  order  of  the  9th  of  May,  it  was  his  duty  to  get  in 
the  Defendant's  answer,  and  thereby  enable  him  to  apply 
for  his  discharge ;  or  otherwise  the  Defendant  being  in 
prison,  and  therefore  incapable  of  proceeding  actively 
with  the  necessary  steps,  might  be  retained  in  custody 
an  indefinite  period. 

Mr.  Baily  contri. 


(a)  4  Beay.  101. 


(h)  1  Id.  121. 
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Vice-Chancbllor  : — 

The  act  under  which  the  present  question  has  been 
raised  supposes  the  existence  of  two  cases:  first,  where 
the  simple  order  to  take  the  bill  pro  confesso  will  not 
answer  the  purposes  of  justice,  because  the  Phdntiff  re- 
quires some  discovery  from  the  Defendant;  and  se- 
condly, where  the  Plaintiff,  requiring  no  discovery,  is 
able  to  say, — '^  admit  what  the  bill  alleges,  and  upon  that 
I  shall  be  able  to  obtain  the  relief  which  I  seek.''  In 
the  former  case  the  Court  has  power  to  remand  the  pri- 
soner until  he  has  given  the  necessary  discovery ;  in  the 
latter,  the  order  to  take  the  bill  pro  confesso  is  alone  re- 
quired. The  Plaintiff  in  the  present  case,  not  requiring 
any  answer,  was  not  under  the  necessity  of  bringing  up 
the  Defendant  at  any  earlier  time  than  that  at  which  he 
was  actually  brought  up.  The  Defendant  then  desired 
an  opportunity  of  making  his  defence.  Whether  the 
Pkdntiff  could  then  have  insisted  that  the  order  for 
taking  the  bill  pro  confesso  should  be  made,  I  do  not 
now  inquire ;  but  the  Defendant  expressing  a  desire  to 
put  in  his  answer,  i.  e.  to  make  his  own  defence,  asked 
for  three  weeks'  time  to  enable  him  to  do  so,  and  that 
lime  was  accordingly  given  him.  At  the  expira,tion  of 
the  three  weeks  thus  obtained,  it  was  no  longer  open 
to  the  Plaintiff  to  pursue  his  former  course,  for  it  had 
become  too  late  to  take  the  bill  pro  confesso,  at  least 
under  the  statute.  The  defendant  having  thus  bought 
off  the  right  of  the  Plaintiff  to  have  the  bill  taken  pro 
confesso,  upon  condition  of  obtaining  three  weeks'  time 
to  make  his,  defence,  now  contends  that  the  act  of  Par- 
liament precluded  him  from  making  that  bargain  for  his 
own  benefit,,  and  that  the  Court  is  now  to  give  him  his 
discharge  without  being  able  to  restore  the  Plaintiff  to 
the  right  of  having  the  bill  taken  pro  confesso  under  the 
statute.     It  would  be  very  extraordinary  if  the  Defend- 
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ant  could  deal  with  the  Plaintiff  in  the  manner  which 
this  motion  supposes.  In  the  cases  cited  where  the 
Conrt  has  dischai^ged  orders  under  which  parties  have 
been  continued  in  custody,  such  orders  were  made  at 
a  time  when  the  party  was  entitled  to  his  dischai^ge 
when  the  order  was  made,  and  being  made  at  that 
time  the  orders  were  held  to  be  erroneous.  At  the  time 
the  order  in  question  was  made,  the  right  of  the  De- 
fendant to  his  discharge  had  not  accrued.  The  remark 
of  the  Master  of  the  Soils,  that  the  party  cannot  waive 
his  right  to  discharge  from  custody,  must  refer  to  cases 
such  as  I  have  mentioned, — ^where  that  right  is  already 
perfect  There  are  many  cases  in  which  a  party  may, 
by  a  very  trivial  act,  alter  or  vary  his  rights  in  the  con- 
duct of  a  cause.  I  give  no  opinion,  however,  on  what 
may  be  the  effect  of  mere  waiver.  I  have  no  doubt 
that  a  party  to  a  cause  may  enter  into  a  contract  for  his 
own  benefit,  although  by  one  of  the  terms  of  that  con- 
tract he  should  be  placed  in  such  a  position  as  to  lose 
the  right  to  be  discharged  from  custody  which  he  other- 
wise would  have  had.  The  Defendant  in  this  case,  by 
obtaining  time  to  make  lis  defence,  and  by  that  means 
precluding  that  course  which  the  Plaintiff  might  have 
taken  under  the  act,  has  remitted  himself  to  the  situa- 
tion in  which  he  would  have  been  if  these  provisions  of 
the  act  had  never  been  passed. 


If  the  Defendant  were  in  any  difficulty,  it  would  be 
the  consequence  of  his  own  election;  but  fortunately  he 
is  not  under  any  substantial  difficulty  impeding  his  dis- 
charge :  he  has  only  to  put  in  his  answer.  And  although 
it  is  said  that  he  has  been  delayed  by  the  refusal  of  his 
wife  to  join  in  the  answer,  that  difficulty  is  removed, 
the  Plaintiff  having  now  consented  to  take  his  answer 
alone. 

Motion  refused 
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PRICE  V.  WEBB.  ^^:^iT' 

13M  Juiy. 

X  HE  Plaintiff,  suing  in  person,  endorsed  upon  the  bill  The  omMon 
hb  name  and  place  of  residence,  which  was  more  than  toendonean 
three  miles  from  the  record  and  writ  clerks  office;  but  !fl'!!*.£!"i21" 

Tioe  on  tb6  wnt, 

he  omitted  to  endorse  upon  the  writ  of  subpoena  to  ap-  *>  directed  by 

»oe  ZOto  v/rder 

pear  and  answer  an  address  for  service,  according  to  of  the  26th  of 
the  directions  contained  in  the  Order  XX.  of  the  26th  ^^ilf^l 
of  October,  1842  (a\  ^^.;^^% 

'  ^  y  the  wnt  Toid; 

but  the  Court 

On  the  25th  of  May,  the  Defendant  obtained  an  time,  so  deal 

order  to  enter  a  conditional  appearance  with  the  reps-  J[J^i^  JJSch 

trar.    By  the  practice  which  existed  before  the  general  •"  «nder  iu 

orders  of  the  26th  of  August,  1841,  the  Defendant  was  tUjvagprootn 

required  to  submit  that  the  serjeant-atarms  should  go  togiTrt^'" 

against  him  if  the  subpoena  were  not  set  aside  (b) ;  but  Jf^f  ^2^th ' 

the  Order  VII.  of  August,  1841,  having  directed  that  Order, 

no  order  should  thereafter  be  made  for  the  seijeant-at-  ©iSor^li^rtT 

arms  to  take  the  body  of  a  Defendant  to  compel  ap-  *p  fo*«f  *  <»"- 

,  ,  ,  ditional  appetr- 

pearance,  the  order  for  liberty  to  enter  the  conditional  ance  with  the 
appearance  was  made,  upon  the  consent  of  the  Defend-  £^th  General 
ant  to  submit  to  any  process  which  the  Court  might  ^eJ^f^^^t 
direct  to  be  issued  agwist  him  for  want  of  appearance,  1841. 
in  case  the  subpoena  should  not  be  set  aside  for  irregu- 
larity. 


Mr.  Dunn^  for  the  Defendant,  moved  that  the  writ  Argument. 
of  subpoena  might  be  set  aside,  as  not  being  in  con- 
formity with  the  order. 

Mr.  Tinney  and  Mr.  ffattan,  contril. 

(a)  See  Bcavan,  Ord.  Can.         (b)  See  1  Dan.  Ch.  Pr.  667; 
214.  2  Id.  13,  et  leq. 
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The  Vice-chancellor  said  tibat  the  omission  to  en- 
dorse on  the  writ  the  address  for  service  did  not  make 
the  writ  itself  irregular  or  void ;  but  the  Court  might 
withhold  from  the  Plaintiff  the  benefit  of  the  subpoena, 
by  preventing  him  from  taking  any  ulterior  proceeding 
founded  upon  it,  until  the  place  of  service  had  been 
properly  endorsed ;  for  until  then,  the  Defendant  had 
not  such  convenient  means  of  service  as  the  Court,  by 
the  20th  Order,  had  provided  that  he  should  have. 

Motion  refused,  without  costs. 


Statement.  The  subpoena  to  appear  and  answer  was  served  on  the 

20th  of  May.  On  the  29th  of  May,  the  Defendant 
served  the  Plaintiff  personally,  under  the  Order  XXL 
of  the  26th  of  October,  1842,  with  the  order  for  liberty 
to  enter  an  appearance  with  the  registrar,  together  with 
a  copy  of  the  certificate  of  the  registrar  that  the  appear- 
ance had  been  entered  accordingly ;  and  at  the  same  time 
the  Defendant  gave  notice  of  the  motion  to  quash  the 
writ  as  above  reported.  On  the  30th  of  May,  the 
Plaintiff  obtained  a  writ  of  attachment  for  want  of  ap- 
pearance, and  also  the  common  injunction  to  restrain 
proceedings  at  law. 


Argumeiu.  Mr.  Dunn  moved  to  set  amde  the  attachment  and 
dischai^e  the  order  for  the  injunction,  insisting  that  the 
Defendant  was  not  bound  to  appear  until  the  Plaintiff 
had  given  an  address  for  service  within  the  three  miles ; 
but  the  Defendant  had  in  fact  appeared  before  the  at- 
tachment, and  that,  therefore  the  Plaintiff  was  not,  on 
the  30th  of  May,  in  a  condition  to  obtain  either 
the  attachment  or  the  injunction.  Mackreth  v.  Ntchol" 
son  (a). 


(a)  19  Vcs.  367. 


CASES  IN  CHANCERY.  513 

Mr.  T^mnmft  for  the  PlaintifF,  contended  that  it  was        1843. 
sufficient  that  the  address  for  service  was  endorsed  on 
the  bill, — ^that  the  writs  referred  to  in  the  20th  Order 
were  writs  which  were  formerly  issued  out  of  the  Six 
Clerks  Office,  and  which  by  the  statute  5  &  6  Vict  c  103,  ^9^^' 
and  the  Order  IV.  of  the  26th  of  October,  1842,  were  TioeonaPUoii- 
placed  under  the  management  of^  and  now  sealed  by  the  peiwn),  ot^ 
derk  of  records  and  writs;  but  that  this  did  not  apply  J^^^^^J' 
to  the  subpoena,  a  writ  which  was  still  issued  from  the  n^i^*  ^^^f^ 

*^  ,  the  21ft  Order 

subpoena  office  (a) ;  that  the  appearance  entered  with  the  of  the  26th  of 
registrar  was  not  such  an  appearance  as  would  preclude  wherethePUin'- 
an  attachment.    It  merely  enabled  the  Defendant  to  be  f^^^  omitted 

•^    ^  ^  ^  to  endorie  on 

heard  on  the  question  of  irregularity,  but  it  was  no  theiabpoenato 

foundation  for  any  proceeding  by  the  Plaintiff,  and  did  draMfor^Mr.' 

not  stand  in  the  way  of  the  ordinary  process  for  en-  ^*'the'20ur^^ 

forcing  appearance  in  the  regular  manner:  that  even  P/^^'.^f*^? 

.         ,  ,  «.  .  ,    ,  26thofOctober, 

supposing  the  appearance  to  be  sufficient  to  preclude  an  1842,  altiiocigh 

attachment,  the  Defendant  had  not  duly  served  the  Krvice  has  been 

Plaintiff  with  notice  of  it,  for  he  had  merely  served  it  ^ned<»the 

personally,  and  not  at  the  address  for  service  endorsed 

upon  the  bilL 

[The  Vice-chancellor  stud,  that  the  personal  ser- 
vice was  clearly  regular,  under  the  21st  Order  of  the 
26th  of  October,  1842,  until  the  proper  address  for  ser- 
vice was  given  as  the  20th  Order  required.] 

Mr.  Dunn,  in  reply^  said  that  the  Defendant,  not 
having  appeared,  had  no  means  of  seeing  the  bill,  or  of 
knowing  what  address  was  endorsed  upon  it. 


Vice-Chancellob  : — 

The  20th  Order  of  October,  1842,  which  directs  that     Judgmmu. 
an  address  for  service  shall  be  endorsed  on  the  proceed- 

(a)  See  Order  I.  of  the  21st  December,  1833. 
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ings  in  oertain  cases,  certainly  does  not  in  tenns  require 
that  the  subpoena  should  be  held  void  and  set  aside,  in 
case  the  address  for  service  is  omitted.  The  order 
would  be  satisfied  by  the  writing  or  endorsement  of  the 
address  after  the  writ  issued,  and  before  service;  in 
fact  it  might  frequently  be  necessary  to  make  or  alter 
the  endorsement  after  the  subpoena  had  issued.  If,  in- 
deed, in  this  or  any  other  case,  it  were  necessary  to  go 
the  length  of  setting  aside  the  subpoena,  in  order  to  se- 
cure  to  the  Defendant  the  benefit  of  the  20th  order,  I 
should  probably  feel  bound  to  hold  it  void;  but  this  is 
not  necessary  to  insure  to  the  Defendant  the  benefit  of 
the  order;  for  the  proceedings  being  under  the  control 
of  the  Court,  the  Court  may  in  ordinary  cases  (and 
clearly  it  may  in  this  case)  do  complete  justice  by  stay- 
ing process  until  the  order  be  complied  with.  I  there- 
fore refused  the  former  motion,  but  without  costs. 


At  the  time  of  making  that  order  my  attention  was 
not  called  to  the  terms  of  the  order  of  the  25th  of  May, 
for  entering  the  conditional  appearance,  and  the  Defend- 
ant appears  to  have  overlooked  the  position  in  which  he 
was  placed;  for  the  effect  of  that  order,  strictly  taken, 
was  to  waive  every  objection  to  the  subpoena  unless  it 
were  set  aside.  The  Defendant,  however,  has  now  moved 
to  set  aside  the  attachment  founded  upon  the  subpoena, 
and  to  dissolve  the  injunction  restraining  proceedings  at 
law.  In  strictness,  it  is  obvious  that  I  should  be  vio- 
lating no  rule  of  practice  if  I  held  the  Defendant  bound 
by  all  the  steps  which  have  been  taken  in  the  cause ; 
but  it  would  be  harsh  to  do  so  where  two  points  of 
practice,  both  new  and  of  the  first  impression,  have 
arisen,  and  may  well  excuse  his  mistake.  I  may,  I  think, 
in  such  a  case,  reasonably  construe  the  pending  motion 
as  an  application,  upon  the  ground  of  mistake,  to  set 
aside  the  attachment  and  dissolve  the  injunction,  not- 
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withstanding  the  Order  of  the  25th  of  May.  If  I  do 
not  give  the  Defendant  the  benefit  of  this  construction 
of  his  application,  he  may  be  deprived  of  the  protec- 
tion of  the  20th  Order  of  October,  which  provides  him 
with  a  mode  and  place  of  service,  of  which  he  is  deprived  "<v""*^« 
by  the  abolition  of  the  Six  Clerks  Office ;  and  I  cannot 
measure  the  possible  mischief  which  that  might  occasion. 
On  the  other  hand,  the  Plaintiff,  upon  the  merits,  is 
dearly  in  default 

In  this  view  of  the  case  I  have  rejected  the  argument  The  subpcena 
for  the  Plaintiff,  that  the  subpoena  is  not  a  writ  within  aoswo^awrit 
the  20th  Order.     The  words  of  the  order  are  large  ^oth^^Mer*of 
enough  to  comprehend  it ;  it  was  intended  to  be  in-  the  26th  of  Oc- 
cluded in  its  provisions,  and  the  good-sense  of  the  case  piiet/aithough 
phunly  requires  that  it  should  be  so  included.  In  ih^cwk  rf 

.  RecordB  and 

"  WriU  Office. 

The  Defendant  undertaking  to  enter  an  appearance  forthwith.  Order, 

and  not  to  issue  execution  at  law  without  the  leaTe  of  the  Court,  dia- 
charge  the  attachment,  and  diaaolve  the  injunction  without  costs. 


On  the  22nd  of  June  the  Defendant  entered  his  ap-  An  order  for 

leave  to  amend 

pearance,  and  on  the  28th  of  June  filed  a  demurrer  to  not  senred,  does 
the  whole  bill.     The  Plaintiff  obtained  an  older  to  SSS^fr^m 
amend  his  bill  before,  but  did  not  serve  it  until  after,  ^^^^  ^ 
the  demurrer  was  filed.     The  Plaintiff  did  not  set  down     j^  ^^^  f^^ 
tiie  demurrer  witiiin  the  twelve  days  specified  by  die  ^^^^J^^^ 
Order  XXXIV.  of  the  26th  of  August*  1841.  ^"ma  or^r- 

▼ioe  only,  and 
therefore  an  in- 

termediate  step 

taken  hy  the 

Mr.  Raupett,  for  the  Defendant,  moved  that  he  might  ^fSf^ni 
be  at  liberty  to  issue  execution  on  the  judgment  at  law.  made,  and  be- 
The  Plwntiff  mu«t>  under  the  34th  Order,  be  held  to  S"^^""^' 
have  submitted  to  the  demurrer.  /«'y  13M. 


VOL.  U.  MM  H.  w. 
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jfrguiHiHit. 


Mr.  Tmney,  for  the  Plaintiff,  said  that  the  only  ques- 
tion was,  whether  the  enstence  of  the  order  to  amend, 
not  served,  precluded  Uie  Defendant  from  demurring. 

Lorimer  v.  Lorimer  (a)  was  cited,  where  Lord  Eldan 
said  he  had  no  doubt  there  were  many  cases,  not  cases 
of  contempt,  where,  if  an  order  has  been  pronounced 
upon  motion  of  course  but  not  served,  and  some  inter- 
mediate step  is  taken  bj  the  other  party,  that  step  will 
be  good  (i). 


jfulpnent.  The  VICE-CHANCELLOR  Said  that  the  Order  for  leave  to 
amend  was  one  of  those  which  operated  from  the  time  of 
service  only;  it  did  not  render  any  step  irr^ular which 
the  Defendant  might  take  before  he  was  aware  of  the 
order.  The  rule  of  the  Court  required  that  tiie  de- 
murrer should  be  filed  witiiin  a  limited  time,  and  tiie 
Defendant  was  not  precluded  from  filing  it  by  the  exist- 
ence of  the  order  for  leave  to  amend,  which  had  not 
been  served  upon  Imn. 

(a)  IJ.  &  W.  284.  {b)  1  Dan.  Ch.  Pr.  541. 


IIM  M(^. 

Where  the  De- 
fendant obtains 
aoommisrionto 
examine  wit- 
nesses ander  the 
17th  (amended) 
Order  of  April, 
1828,  the  com- 
mission must 
be  made  return- 
able  the  first 
return  of  the 
second  term 
next  following 
the  date  of  the 
order  for  such 
commission. 


MCGREGOR  V.  TOPHAM. 

1  HE  Plaintiff  filed  his  replication  on  the  6ih  of  March, 
without  having  been  served  with  a  notice  to  dismiss  the 
bill  for  want  of  prosecution ;  and,  he  afterwards  served 
a  subpoena  to  rejoin,  within  three  weeks  after  filing  tiie 
replication,  but  did  not  obtain  an  order  for  a  commission 
to  examine  witnesses.  The  Defendant  then  obtained 
an  order  of  course  at  tiie  Rolls  for  a  commisuon  to  ex- 
amine witnesses.  The  commission  was  made  returnable 
on  the  first  return  of  Trinity  Term,  being  the  latest  date 
of  the  return  to  which  ihe  Plaintiff  would  have  been 
entitied  if  he  had  applied  for  a  commission;  tiie  con- 
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Btruction  given  in  the  office  to  that  part  of  the  17th 
Order  of  1828,  (amended  1831),  which  directs,  that  the 
commifision  to  be  obtained  by  the  Defendant  in  such  a 
case  shaU  be  *^  returnable  at  the  like  period,"  as  the 
Plaintiff  is  entitled  to  pursuant  to  that  order. 


1843. 


Mr.  Smythe^  for  the  Defendant,  moved,  without  notice, 
that  the  commission  might  be  made  returnable  on  the 
first  return  of  Michaelmas  Term,  being  the  second  term 
next  following  the  date  of  the  order  for  the  commission. 
It  had  been  decided,  contrary  to  the  previous  practice  of 
the  office,  that  where  the  Plaintiff  required  a  commis- 
sion the  return  should  be  reckoned  from  the  date  of  his 
order  for  the  commission,  and  not  from  the  date  of  the 
replication:  WilUams  v.  McDonnell  (a).  Where  the 
Plaintiff,  therefore,  did  not  obtain  an  order,  and  the 
Defendant  required  a  conunission^  the  only  reasonable 
construction  of  the  words,  '*  returnable  at  the  like  period 
as  the  Plaintiff  is  entitled  to,"  was  to  count  the  return 
of  the  Defendant's  coiomission  from  the  date  of  tlie  De- 
fendant's order,  in  the  same  manner  as  the  return  of  the 
Plaintiff's  commission,  had  he  required  it»  would  have 
been  counted  from  the  date  of  the  Plaintiff's  order. 
The  construction  adopted  in  the  office  in  fixing  the  re- 
turn in  Trinity  Term  was  not  consistent  with  the  deci- 
sion in  Williams  v.  McDonnell  {a).  According  to  the 
construction  insisted  on  by  the  Defendant,  the  commis- 
sion would  be  returnable  on  the  first  return  of  Michaelmas 
Term :  and  it  was  reasonable  that  the  Defendant  should 
have  the  same  time  after  the  date  of  his  order  for  the  re- 
turn of  his  commission  as  the  Plaintiff  would  have  been 
entitled  to. 


Statemeni, 


ArgwoMtUm 


The  Vice-chancellor  made  the  Order. 

(a)  9  Sim.  401. 
M  M  2 


JudjflkenS* 
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ATTORNEY-GENERAL  n.  RAY. 

27th  April. 
Where  depod-    1n  the  year  1836,  on  the  expiration  of  a  lease  from  the 

tionSf  taken  in 

a  suit  to  per-  Crown  to  Bay  and  another,  Mr.  Richardsony  a  surveyor, 
So^Jerel  waaappointed  on  behalf  of  the  Crown,  to  report  whether 
quired  to  be       ^^  property  was  left  in  the  state  in  which  the  lessees 

luedma  trial  r     r      i^ 

at  law,  not        had  Covenanted  to  leave  it.    In  Trinity  Term,  1838,  an 

under  tne  con*     •#•  ••!  t*  *  t* 

troi  of  the  information,  m  the  nature  of  an  action  of  covenant  was 

^^;  tibial  brought  by  the  Crown  against  Bay^  to  which  action  he 

depontimia  be  pleaded  in  May  following.    The  replication  was  not  filed 

that  the  officer  Until  Trinity  Term,  1840:  notice  of  trial  was  given  in 

pt^acTto  the  ^^7'  l^U  ^^  ^t  the  same  time  notice  of  a  motion  to 

S^'^^^Jf!^  examine  Bichardson  de  bene  esse*  which  motion  the 

the  record  of 

the  whole  pro-  Crowu  afterwards  abandoned*  In  June,  1841,  the  pre- 
that  ^iMirtiea  Bent  bill  was  filed  to  perpetuate  the  testimony  of 
^^fA^^  R^^rdtan,  on  the  ground  of  his  infirm  health,  and  the 
as  by  law  they    witness  was  accordingly  examined.     In  January,  1843, 

can« 

Biehardwn  died. 


Arptmeni.  Mr.  Crtorge  Maule,  for  the  Attorney-General,  moved, 
that  the  depositions  might  be  pubUshed,  and  that  the 
ofiicer  might  be  ordered  to  attend  with  the  depositions 
at  the  trial  at  law:  Andrews  v.  Palmer  (a);  Jervis  v. 
fFhite{b). 

Mr.  G.  L,  BusseU,  for  the  Defendant,  aigued,  that, 
aft;er  the  very  dilatory  manner  in  which  the  proceedings 
at  law  had  been  carried  on,  the  order  ought  not  to  be 
made;  AngeU  v.  AngeU(c\  East  India  Company  v. 
Naish(d)y  Duke  of  Dorset  y,  Girdler{e\  Dew  v.  Clarhe{g). 

(a)  1  V.  &  B.  21.  (d)  Bunb.  320. 

\h)  8  Ves.  313.  («)  Free.  Cha.  531. 

(e)  Per  Sir  J.  Leach,  1  S.  &  (^)  1  S.  &  S.  108. 
St  89. 
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If  the  Court  is  bound  to  ^ve  any  assistanoe  after  so  1843. 
much  delay,  it  will  not  be  by  directing  publication  of 
the  depositionfl, — ^for  that  might  be  regarded  at  law  as 
a  decision  of  this  Court  on  the  admissibility  of  the  evi- 
dence :  the  order  will  be  confined  to  simply  directing  that  Argumeni. 
the  whole  record  shall  be  taken  down.  The  order  must 
not  be  so  framed  as  to  prejudice  any  question  as  to  the 
evidence  which  might  arise  at  law :  Duke  Hamilton  v. 
Meytud{a),  Brawn  v.  2Tunmtan{b). 


The  Vicb-Chancellor  stud,  that  this  Court  could 
not,  in  simply  exercising  the  necessary  jurisdiction  over 
its  records,  in  a  suit  merely  to  perpetuate  testimony,  be 
supposed  to  give  any  opinion  of  the  value  or  admissi- 
bility of  the  evidence ;  the  depositions  should  be  pub- 
lished and  the  whole  record  produced  at  the  trial  (c). 

(a)  2  Dick.  788 ;  8.  C,  Anon.,  follows  was  suggested  by  the 
2  Yes.  497.  registrar  (Mr.  Monro)  as  having 

(b)  1  Myl.  &  Or.  248;  per  been  adopted  in  some  former 
Lord  CoUenham,  precedents  found  in  the  office. 

(c)  The  form  of  order  which 


Judgment, 


Tms  Court  doth  order,  that  the  depositions  in  chief  of /.  lUehardton, 
taken  in  this  cause,  be  forthwith  published,  and  it  is  ordered  that  the 
proper  officer  and  officers  do  attend  with  and  produce  to  her  Majesty's 
Court  of  Exchequer,  at  the  sittings  after  this  present  Easter  Term  to 
be  holden  in  Westminster  Hall,  in  the  county  of  Middlesex;  or  on 
such  day  and  time  as  shall  be  appointed  by  the  said  Court  of  Exche- 
quer, for  the  trial  of  a  certain  information  at  law  depending  in  her 
Majesty's  said  Court  of  Exchequer^  wherein  her  Majesty's  said  AU- 
tomey- General  is  informant,  and  Benry  BeUward  Rayy  and  &c.,  as 
executors,  &c.,  are  defendants,  the  original  record  of  the  whole  of  the 
proceedings  ffied  in  this  Court  in  this  suit,  and  also  the  original  inter- 
rogatories upon  which  the  said  /.  Riehardton  was  examined  in  chief 
as  aforesaid,  by  one  of  the  examiners  of  this  Court,  and  the  original 
depositions  of  the  said  /.  Richardson,  so  taken  as  aforesaid  by  the 
said  examiner,  and  either  of  the  parties  is  to  be  at  liberty  to  make 
such  use  of  the  said  proceedings,  interrogatories,  and  depositions  on 
the  said  trial  as  by  law  they  can. 

Reg.  Lib.  A.  1842^  fol.  1102. 


Order, 
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„^rr^,  BARRETT  t?,  BUCK 

27M  April.     Tiyr 

Order  for  pre-  iVlOTION  for  preliminoiy  inquiries  under  the 
ISf'^JlSdir''^'  OrderV.oftlie9thofMay,1839.  The  bffl  pnijed  the 
5th  Order  of      subpoena  acainst  two  of  the  Defendants*  when  they  should 

the9thof May,  *        77^    ^,      .     .    ,.^.  ,i.       u  j       .  _j 

1839,  refined,    come  Within  the  jurisdiction :  they  had  not  appeared. 

where  tome  of 

the  Ddiendanto       •Jhb  Vice-Chancbllob  said,  that  the  circumstances 

•nggeitea  to  be 

outofthejoris-  of  the  Defendants  being  out  of  the  jurisdiction,  sup- 
appeared,  posing  that  to  be  the  fact,  did  not  bring  the  case  within 

the  order,  where  they  had  not  appeared  to  the  bill; 

and  he  refused  the  motion  (a). 


Mr.   G.  L.  Rtusell,   for  the  Plaintiff,  and  Mr.  Jl 
Parker,  for  the  Defendants  who  had  appeared. 

(a)  See  Meintrtxhagen  y.  DavU^  10  Sim.  289. 


\2thJWM. 

InitmiiieiitSi 


ROWLAND  V.  STURGIS. 

x\.  BILL  of  foreclosure  against  the  assignee  of  the 
ti^'^^ifld  "^fi^lvent  mortgagor.  The  answer  did  not  dispute  the 
may  be  prored  existence  of  the  mortgage-deed,  but  did  not  admit  It. 
thcragh  the  The  Plaintiff  set  the  cause  down  upon  bill  and  answer, 
u^^and  without  filing  any  replication.  At  the  hearing,  the 
^S^S^^^  Plaintiff  proved  the  mortgage-deed  and  affidavit,  under 

the  Order  XLIIL  of  August,  1841,  admitting  evidence 

by  affidavit  instead  of  vivft  voce. 

Mr.  THnney  and  Mr.  T.  Sydenham  Clarke  dt&SiPractical 
Register  (Wy.)  219,  and  the  case  oi  Fielder  v.  Cage{a\ 
there  cited,  and  2  Dan.  Chan.  Pr.,  p.  441,  to  shew  that 
the  deed  under  which  the  Plaintiff  claimed  might  be 
proved  viv&  voce,  notwithstanding  he  had  not  replied. 

Mr.  BagMhawe,  and  Mr.  FoUetii  for  the  Defendants. 

The  deed  was  allowed  to  be  proved. 

(a)  Hil.  T.  1797,  Wy.  Pr.  Reg.  219. 
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Uth,  I2thy 

andl4ih 

July. 

1843. 
leth  and  26th 

HOLLOWAY  V.  CLAKKSON.  Ath^T^nd 

1»A  March. 
John  hollow  ay,  by  his  wUl,  made  in  1808,  Bcaucsts  to  fe- 
devised  his  real  estate  to  trustees,  and  directed  them  out  ^^om  were 
of  the  rents  and  profits  to  pay  certain  annuities  to  per-  ™arried  and 

*^  *■    ^  ^  '^         some  single,  for 

sons  therein  mentioned  for  their  lives,  and  to  accumu-  their  separate 
late  the  remainder;  and  after  the  decease  of  persons  spective lives, 
therein  named,  he  directed  his  trustees  to  sell  such  real  SS^^to^roch 
estate,  and  stand  and  be  possessed  of  the  monies  to  person  «« ^^ 

,  ,  should  respec- 

anse  thereby,  and  the  said  accumulations,  for  the  benefit  tiveiy  appoint; 

!•  xi.     /•  n       •  •   X  r         •        Ai.  andinddaultof 

of  the  foUowmg  sixteen  persons  [nammg  them ;  seven  appointment,  to 

being  males,  and  nine  females :]  or  the  child  or  children  ^^J^^^ 

of  such  of  them  as  should  be  then  dead,  and  to  divide  ministrators, 

the  same  into  so  many  equal  parts,  and  appropriate  and     jj^^  ^^ 

set  apart  so  many  of  the  said  parts  as  should  be  equal  ««*  o^*^«  \e- 
•  u      *  u     r  ^i.       •    *  r   •  gatees,  whether 

m  number  to  such  of  the  sixteen  persons  so  uvmg  as  married  or  im- 
should  be  males,  and  stand  possessed  of  the  same  re-  w^entiti^^"' 
spectively,  in  trust  for  such  male  persons  respectively,  ^?^^^g^' 
and  his  or  their  respective  executors,   administrators,  rating  any 
and  assigns,  and  appropriate  and  set  apart  for  the  portion  ment,  toan  im- 
of  each  of  the  said  sixteen  persons  then  living  as  should  ™  payment  to^ 
be  females  one  of  the  remaining  parts,  and  stand  pos-  themseWea  of 
sessed  of  the  same  respectively,  upon  trust  to  pay  the  their  shares  of 
interest  thereof  to  the  sole  and  separate  use  of  such 
female  during  her  life,  independently  of  any  husband 
whom  she  had  married  or  might  marry,  and  without 
being  in  anywise  subject  to  his  debts,  control,  or  en- 
gagements, and  the  receipts  of  her,  or  of  such  person  or 
persons  as  she  should  from  time  to  time  appoint  to  re- 
ceive the  said  interest  and  dividends,  to  be  sufiScient 
discharges  for  the  same ;  and  aftier  the  decease  of  such 
VOL,  n,  N  N  H.  w. 
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SMemeni. 


femsle,  npon  and  for  such  trusts,  intentSy  and  purposes 
as  she  should  by  deed  or  will  appoint ;  and  in  default  of 
appointment,  in  trust  for  her  executors,  administrators, 
and  assigns,  as  part  of  her  personal  estate :  and  there 
followed  a  clause,  substituting  in  their  parents*  place 
the  child  or  children  of  anj  of  the  rixteen  l^atees  who 
should  be  dead  at  the  said  time  of  distribution.  The 
testator  died  in  1821. 


Jufy  12ik. 


Of  the  nine  female  l^atees,  some  were  married  and 
some  single  women  at  the  date  of  the  will ;  some  others 
had  married,  and  some  became  widows  before  the  death 
of  the  testator,  and  the  death  of  the  tenants  for  life ; 
and  some  were  still  married;  and  some  were  single 
women  and  widows  at  the  time  of  the  death  of  the  last 
tenant  for  life.  A  suit  was  then  instituted  to  carry  the 
trusts  of  the  will  into  execution:  the  accounts  were 
taken  and  the  necessary  inquiries  made. 

The  cause  came  on  for  further  directions.  The  fund 
was  divided  into  fourteen  parts,  corresponding  with  the 
number  of  surviving  or  substituted  legatees.  The  proper 
mode  of  disposing,  by  the  order,  of  the  shares  of  the  several 
married  and  ringle  women  was  discussed,  and  the  parties 
desired  to  have  the  opinion  of  the  Court  with  respect  to 
their  immediate  power  of  dealing  with  their  several  shares. 


Mr.  Gtrdlettanef  and  Mr.  Sharpe,  appeared  for  differ- 
ent parties  in  the  cause,  and  dted  Irunn  v.  Farrer  (a), 
Beith  V.  Seymour  (ft),  and  Hey  v.  Matter  {c). 


Vicb-Chancellob  : — 

Judgment.         The  only  regular  order  which  I  can  make  in  the  pre- 
sent position  of  the  cause  with  reference  to  the  several 

(a)  19  Yes.  86.  (5)  4  Ross.  263.  (c)  6  Sim.  568. 
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shares  of  the  female  l^atees,  whether  married  or  un- 
married, IB,  to  direct  that  thej  be  transferred  to  the 
separate  account  of  the  respective  legatees,  and  that  the 
dividends  be  paid  to  them  for  their  lives,  with  liberty  to 
apply.  Any  opinion  which,  at  the  request  of  the  parties, 
I  now  express  as  to  their  powers  of  present  disposition 
over  their  respective  shares,  is  extra-judiciaL 

I  do  not  think  that  there  is  much  di£Sculty  in  deciding 
that  the  unmarried  females  may  make  an  immediate 
disposition  of  their  legacies ;  although,  with  regard  to 
these,  two  questions  arise  upon  the  cases.  The  first 
is, — who  are  the  persons  to  take  by  the  description  in 
the  will,  and  for  what  estate  and  interest  ?  And  the 
second  question  is, — supposing  the  construction  to  be, 
that  the  persons  intended  are  (as  the  words  literally 
express)  the  executors,  administrators,  and  assigns  of 
the  tenant  for  life, — what  interest  that  gives  to  the 
tenant  for  life? 

There  is,  I  think,  no  reasonable  question  in  the  pre- 
sent case  as  to  the  persons  interested,  or  the  interest 
they  take.  The  disputed  cases  have  generally  arisen  out  of 
bequests  to  "  representatives,''  **  legal  representatives," 
"  personal  representatives,''  and  similar  words,  and  not 
upon  the  words  '^  executors,  administrators,  and  as- 
signs," which  occur  in  the  present  case.  In  Buhner  v. 
Jay(a)9  and  in  some  other  cases,  however,  a  question  has 
arisen  upon  the  efiect  of  the  words  "  executors  and  ad- 
ministrators." K  I  were  compelled  to  give  an  opinion 
upon  this  part  of  the  case,  I  should  say,  that  the  conclu- 
sion to  be  drawn  from  the  more  modem,  not  unsup- 
ported by  some  of  the  earlier  cases,  is  this, — that  under 
a  gift  simply  to  '*  representatives,"  **  legal  representar 


1843. 


HOLLOWAT 

V, 
CLAB.KSOK. 

Judgment, 


(a)  4  Sim.  48 ;  S.C.S  M>1.  &  K.  197. 
N  N  2 
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tives,''  '*  penonal  representativefly''  and  to  *'  executors 
and  administrators/'  the  hand  to  receive  the  money  is 
that  of  the  person  constituted  representative  by  the 
Ecclesiastical  Courts ;  but  that  such  person  will,  in  the 
absehce  of  a  clear  intention  to  the  contrary,  take  the 
property  as  part  of  the  estate  of  the  person  whose  repre- 
sentative he  is,  and  not  beneficially :  Evans  v.  Charles  (a), 
Ripley  v.  fVaterworth  (b)^  Wellman  v.  Bawringic),  Price 
v.  Strange  {d\  Palin  v.  Hills  {e).  Homes  v.  Homes  (g\ 
Grafftey  v.  Humpoge  (h),  Daniel  v.  Dudley  (i)» 


In  the  last  case,  Lord  Coitenham  strongly  expressed 
his  disapprobation  of  Buhner  v.  Jay.  However,  the 
decision  upon  these  cases  have  been  by  no  means  uni- 
form. It  has  sometimes  been  decided  that  the  persons 
intended  were  the  representatives  constituted  by  the 
Ecclesiastical  Court ;  sometimes,  that  next  of  kin  were 
intended;  sometimes,  that  the  representatives  consti- 
tuted by  the  Ecclesiastical  Court  took  beneficially; 
and  sometimes,  that  they  took  as  representatives,  and 
consequently  as  trustees  for  the  estate  of  the  party 
whose  representatives  they  were.  It  will  be  suffident 
to  refer  to  the  cases  generally  as  they  are  collected  in 
Saberton  v.  Sheets  (A)  and  in  Grafftey  v.  Humpoge. 

In  considering  the  cases  as  they  bear  only  upon  the 
construction  of  the  words  (as  words  of  description),  and 
upon  the  question  of  the  interest  which  the  legatee 
takes,  it  wHl  be  found  convenient  to  distinguish  the 
cases  in  which  a  legacy  has  been  given  to  an  individual ; 


(a)  1  Anet   128.  Per  Ei^re,         (e)  1  Myl.  &  K.  470. 


C.B. 

(b)  7  VcB.  425. 

(c)  1  Sim.  &  St  24;  2  Ruib. 
374;  3  Sim.  328,  iS'.  C7. 

(d)  6  Madd.  159.   Per  Sir  /. 
Lemek. 


(ff)  2  Keen,  640. 
(h)  1  Beav.  46. 
(t)  Pbillips,  l;  S.C.  11  Sim. 
163. 
{k)  1  Ruas.  &  Myl.  587. 
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and  in  case  of  his  pre-deceasing  the  testator,  his  repre- 
sentatives have  been  substituted  for  him,  (as  in  Bridge 
V.  Abbot  {a)y  Evans  v.  CkarJesy  and  PaUn  v.  Hilb)^ 
from  the  cases  of  direct  limitations  to  the  representatives 
of  an  individual  named  not  by  way  of  substitution.  In 
the  former  cases,  the  Courts  appear  to  have  treated  the 
representatives  as  quasi  purchasers^  and  have  thereby 
excluded  all  argument  upon  the  words  as  words  of 
limitation. 
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1843. 

HOLLOWAT 
V. 

Clakksok. 
Jmdgmemt, 


The  case  now  before  me  is  not  one  of  substitution; 
and  supposing  it  to  be  decided  (as  I  think  it  must  be) 
that  the  words  '^  executors,  administrators,  and  assigns," 
mean  what  they  naturally  express,  and  that  the  execu- 
tors, administrators,  or  assigns  of  the  tenant  for  life  will 
take  in  that  character,  and  not  beneficially,  the  ques- 
tion remains, — what  power  has  the  tenant  for  life  over 
this  quasi  reversionary  interest  in  his  or  her  own  per- 
sonal estate,  which,  by  the  express  terms  in  which  it 
is  given,  is  not  to  fall  into  the  hands  of  the  tenant  for 
life,  but  only  into  the  estate  of  the  tenant  for  Bfe  after 
his  or  her  death. 

In  deciding  this  question,  the  Court  must  lay  wholly 
out  of  consideration  the  circumstance  that  a  life  estate 
is  given,  in  the  first  instance,  to  the  party  to  whose  re- 
presentatives the  corpus  is  afterwards  given.  There  is 
no  analogy  between  real  and  personal  estate  in  this  par- 
ticular :  but  still,  assuming  that  the  executor  or  admi- 
nistrator is  to  take,  and  that  he  takes  as  executor  or 
administrator  and  as  trustee  only,  it  would  seem  to  follow 
that  the  party  whose  estate  is  represented  must  have  a  dis- 
posing power  over  this  as  over  other  parts  of  his  estate, 
notwithstanding  the  peculiar  manner  in  which  it  be- 


(a)  3  Bfo.  C.  C.  224. 
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comes  part  of  his  estate ;  and  the  language  of  Sir  WU^ 
liam  Grant  in  Anderson  v.  Dawson  (a)y  and  of  Lord 
Langdak  in  Graffiey  v.  Hwnpagey  with  other  dicta  to 
be  met  with,  tend  obviouslj  to  support  the  prindple ; 
although  there  are  some  reported  cases  of  an  opposite 
tendency,  such  as  Hcrsman  v.  Abbey  {b),  WUson  v. 
Mount  (c),  and  Sanders  v.  Franks  (d). 


I  feel  more  difficulty  with  regard  to  the  general 
power  of  the  legatees  who  are  married  women.  In  the 
case  of  real  estate,  the  estate  for  life  of  A.,  preceding 
mesne  limitations,  and  followed  by  a  remainder  to  the 
heirs  of  A.,  amoimt  to  a  fee ;  but  the  principle  does  not 
extend  to  give  by  analogy  an  absolute  interest  in  per* 
sonal  estate  to  a  married  woman  on  a  limitation  to  her 
for  life,  with  remainder  to  her  executors,  administrators, 
and  assigns.  The  mere  fact  of  taking  a  life  estate  in 
personal  property  has  not  the  effect  of  enlarging  the 
operation  of  the  gift  in  remainder  to  the  same  person. 
The  married  legatees  may  of  oourse  exercise  the  parti* 
cular  power  which  the  will  gives  them:  whether  they 
can  during  their  coverture  in  any  other  manner  dispose 
of  their  shares  in  the  fund,  is  a  question  which  the  au- 
thorities induce  me  to  abstain  firom  deciding  until  it  is 
regularly  before  me  (e). 


PetUUm.  Several  of  the  married  and  single  women  presented 

their  petitions,  praying  transfers  of  their  respective 
shares  of  the  fund.  In  one  case  the  petitioner  had  exe- 
cuted a  formal  appointment:  in  all  the  other  cases  the 


{a)  15  Yes.  532. 
(6)  IJ.  &  W.  381. 
(c)  2  Sim.  &  St.  493. 
(<0  2  Madd.  147. 


(e)  See  2  Roper,  Has.  &  Wife, 
by  Jacob,  p.  213  ;  Id.  1  vol.  p. 
254 ;  and  Frederick  ▼.  HartweU^ 
(1  Cox,  193),  there  cited. 
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petitioners  prayed  that  the  fund  might  be  transferred  or 
sold  and  the  proceeds  paid  to  them,  but  did  not  other- 
wise execute  any  appointment* 
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Mr.  Kenyan  Parker^  Mr.  Anderdan,  and  Mr.  Glasse, 
for  the  several  petitioners,  submitted  that  they  took  an 
absolute  interest  in  their  shares,  and  that  the  demand 
made  by  the  petition  was  a  sufficient  assumption  of  the 
fund  in  the  character  of  property;  as,  in  Irwin  v. 
Farrer(a)f  the  bill  was  an  indication  of  the  intention  of 
the  donee  to  take  the  legacy  for  her  own  benefit. 


1848. 


HOLLOWAT 

V. 

Clarkson. 


ArgwMttUt 


The  Vice-chancellor  said,  that  it  being  dear  tiie 
executors  of  the  several  female  legatees  could  only  take 
the  fund  as  part  of  the  estates  of  such  legatees,  that  the 
legatees  were  authorized  to  make  an  immediate  disposi- 
tion of  their  legacies,  either  by  a  revocable  or  an  irre- 
vocable act;  and  that  their  executors  could  not  dispute, 
or  claim  in  opposition  to,  the  act  of  such  legatees,  he 
was  of  opinion  that  the  petition  waB  in  such  a  case  equi- 
valent to  an  appointment,  and  that  tiierefore  the  orders 
ought  to  be  made  as  sought  by  the  petitions. 


Judgment, 


In  the  cueri  of  the  mairied  women,  the  itock  was  ordered  to  he 
sold,  and  the  money  to  arise  hy  the  sale,  and  the  dividends  accrued, 
to  he  paid  to  each  petitioner  on  her  sole  receipt. 


(a)  19  Yes.  86. 
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4ih  March. 

A  mortgagee  in 
possession  for 
six  years,  with- 
out making  any 
acknowledg- 
ment of  the 
mortgagor's 
title,  then  par- 
chased  the  in- 
terest of  the 
tenant  for  life] 
of  the  equity  of 
redemption, 
and  continued 
in  possession 
for  twenty  years 
longer. 

Held,  that 
such  possession 
was  not  adverse 
during  the  ex- 
istence of  the 
life  estate  so 
purchased,  and 
that  the  statute 
3  &  4  WiU.  4, 
c.  27,  s.  28,  was 
not  therefore  a 
bar  to  any  suit 
for  redemption 
by  the  remain- 
derman or  re- 
versioner. 


Obfection, 


HYDE  t;.  DALLAWAY. 

IjILL  for  specific  performance  by  vendors  against  a 
purchaser.  Keference  of  title.  The  Master  reported 
that  the  plaintiffs  had  not  shewn  a  good  title.  The 
plaintiffs  excepted  to  the  report. 

SaviUe  Hyde,  being  the  mortgagee  of  the  premises 
comprised  in  the  contract,  under  a  mortgage  thereof 
created  by  the  tenant  for  life  and  the  remainderman, 
upon  which  the  principal  sum  of  4000/.  and  a  consider- 
able arrear  of  interest  was  due,  entered  into  possession 
of  the  premises  in  the  year  1817,  in  his  character  of 
mortgagee.  He  afterwards,  in  the  year  1823,  purchased 
the  interest  of  the  tenant  for  Ufe  of  the  equity  of  re- 
demption. SaviUe  Hyde  continued  in  possession  of  tiie 
premises  until  his  death,  in  1830.  SaviUe  Hyde  devised 
the  premises  to  the  Plaintiffs,  their  heirs,  executorei,  ad- 
ministrators, and  assigns ;  and  the  Plaintifis  continued 
in  possession  or  in  receipt  of  the  rents  and  profits  until 
the  same  were  put  up  for  sale  by  auction  in  June,  1839, 
when  the  Defendant,  being  the  highest  bidder,  signed 
the  contract  in  question  for  the  purchase  of  the  premises, 
at  the  price  of  2700/.  No  acknowledgment  of  the  titie 
of  any  mortgagor  or  mortgagors  to,  of  of  any  right  or 
equity  of  redemption  of,  the  premises,  waB  made  or 
given  by  or  to  any  person  whomsoever,  from  the  time 
that  Samlle  Hyde  entered  into  possession  thereof  as 
mortgagee,  in  1817  (a). 

The  Defendant  insisted,  that  from  the  time  that 
Saville  Hydcy  the  Plaintiffs'  testator,  purchased,  in  1823, 
tiie  interest  of  the  tenant  for  life  of  tiie  equity  of  re- 


(a)  See  stat  3  &  4  WiU.  4,  c.  27,  s.  28. 
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demption^  he  could  not  be  regarded  as  a  mortgagee  in 
possession;  and  that  interest  not  appearing  to  have  de- 
termined^ there  was  no  adverse  possession  (a),  or^  at  all 
events^  no  adverse  possession  for  twenty  years  to  con- 
stitute a  bar  to  the  owner  of  the  equity  of  redemption, 
and  consequently  that  the  vendors  could  not  convey  an 
absolute,  but  only  a  mortgage  title:  Corbett  v.  Bar- 
ker [b)y  Bavald  v.  Russell  {c),  Raffety  v.  King{d)y  2 
Sugd.  Vend.  &  Pur.  361.  The  Plaintiffs  contended,  that 
the  statute  of  limitation  having  begun  to  run  against  the 
mortgagors,  on  the  entry  of  the  mortgagee  into  posses- 
sion in  1817  {e)y  was  not  interrupted  by  the  fact  that  he 
had  endeavoured  to  strengthen  his  title  by  getting  in 
the  life  interest  in  1823  :  Harrison  v.  Hollins  {g)y  Beck- 
ford  V.  Wade(Ji),  The  period  which  had  elapsed,  taken 
also  in  connexion  with  the  fact  that  the  mortgage  debt 
so  greatly  exceeded  the  value  of  the  premises,  rendered 
any  attempt  to  disturb  the  title  of  the  mortgagee,  or 
those  cluming  imder  him,  such  a  remote  possibility, 
that  the  Court  would  not  regard  it  as  an  objection 
to  the  title :  Dyke  v.  Sylvester  (t),  2  Sugd.  Vend.  & 
Pur.  183.  ed.  10. 


1848. 


Mr.  Temple  and  Mr.  Dunn,  for  the  Plaintiffs,  and  Mr. 
RoupeU  and  Mr.  Wood,  for  the  Defendant 


Argument, 


The  Vice-Chancellor,    after  disposing  of  other 
points  in  the  cause : — 


Judgment. 


(a)  Sect.  3. 

(J)  1  Anst.  138;  S.  C.  3  Id. 
755. 
(c)  1  Younge,  19. 
{d)  I  Keen,  601. 
(e)  Sees  &  4  WxU.  4,  c27, 


SB.  2,  28,  amended  by  7  Will.  4 
&  1  Vict  c.  28. 

(g)  IS.  &S.471. 

(A)  17  Yes.  99. 

(0  12  Ves.  126. 
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1843.  I  cannot  compel  the  purchaser  to  take  a  title  depend- 

ing on  the  operation  of  the  Statute  of  Limitations  under 
the  circumstances  of  this  case.  The  possession  of  the 
mortgagee  appears  to  me^  in  point  of  fact,  not  to  have 
Judgmtn  ,  |^^^  adverse.  The  28th  section  supposes  the  existence 
of  a  person  to  whom  the  acknowledgment  is  to  be  made, 
as  well  as  that  of  the  party  to  make  it:  there  must  be 
not  only  a  party  to  redeem,  but  one  to  be  redeemed* 
The  parties  in  this  case  were  not,  I  think,  in  the  situa- 
tion which  tiie  statute  contemplates,  as  creating  a  bar. 
The  mortgagee  became,  in  effect,  the  tenant  for  life  of 
the  equity  of  redemption :  the  remainderman  or  rever- 
doner  may  therefore  properly  look  upon  him  as  holding 
in  that  character.  He  would  not  necessarily  refer  his 
possession  to  any  other  titie.  It  would  be  a  surprise 
upon  the  parties  interested  in  the  property,  afler  tiie  ex- 
piration of  the  life  interest,  if  they  were  told  that  the 
tenant  for  life  had  another  and  an  adverse  titie,  by 
means  of  which  they  are  to  be  barred,  and  the  tenant  for 
life  to  acquire  an  absolute  interest. 

Exception  overruled. 


1842. 
22nd  Dee. 

1843. 
l\ih  January^ 
\9thAi.   " 
I3th 

Twenty  credi- 
ton,  interested 
in  a  real  estate, 
are  not  so  large 
a  number  that 
the  Court  will, 
on  the  ground 
of  inconveni- 
ence alone, 
allow  a  few  of 
them  to  repre- 
sent the  others, 
and  dispense 
with  such  others 


HARRISON  V.  STEWARDSON. 

X  HE  Plaintiff  was  a  creditor  of  the  Defendant  Stew- 
ardson,  and  recovered  judgment  against  him  for  120/L 
damages  and  13^  2$.  costs,  which  was  entered  up,  and  a 
memorandum  thereof  registered  by  the  senior  Master  of 
the  Common  Pleas,  in  February,  1840.  In  January  of 
the  same  year,  while  the  Plaintiff's  action  was  pending, 
Stewardson  conveyed  and  assigned  his  real  and  personal 

as  parties  in  a  suit  to  recover  the  estate  against  the  whole  hody  of  creditors. 
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estate  to  Procter  and  Wharton^  in  trust  for  such  of  his 
creditors  as  should  execute  the  indenture  within  three 
months.  Procter  and  Wharton^  who  were  themselves  cre- 
ditors, executed  the  deed  in  the  same  month  of  January, 
and  eighteen  of  the  other  creditors  executed  it  in  April 
following,  after  the  Plaintiff's  judgment  was  registered. 
Procter  and  Wharton,  in  October,  1841,  sold  the  real 
estate  (consisting  of  about  twenty-six  acres  of  land, 
subject  to  a  mortgage  for  5002.)  to  the  Defendant  Park, 
for  a  sum  of  1207.  The  PMntiff  filed  her  bill  in  March, 
1842,  stating  that  the  creditors  who  had  executed  the 
said  indenture  were  so  numerous,  that  it  was  impos- 
sible to  make  them  parties,  or  to  prosecute  the  suit  if 
thej  were  made  parlies.  The  bill  prayed  that  the  sum 
due  upon  the  judgment  might  be  declared  to  be  a 
charge  upon  the  said  land  prior  to  any  interest  created 
by  the  conveyance  to  Procter  and  Wharton,  or  by 
the  sale  to  Park;  and  that  the  premises  might  be  sold, 
and  the  proceeds  applied  in  payment  of  the  incum- 
brancesi  according  to  their  priorities.  The  Defendants 
Prober  and  Wharton  stated  in  their  answer  the  names 
of  the  persons  who  had  executed  the  deed.  Park  objected 
by  his  answer  that  such  creditors  were  necessary  parties. 
The  bill  was  taken  pro  confesso  against  Steward8on{a), 
At  the  hearing 
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Harrison 

Stbwabdson. 

Btaiemeni, 


Mr.  T.  J.  Phillips,  for  the  Defendants  Procter  and 
Wharton,  submitted,  that  all  the  creditors  who  had 
executed  the  assignment  of  January,  1840,  were  neces- 
sary parties. 


Argumtnt, 


Mr.  Anderdon  and  Mr.  Bird,  for  the  Defendant  ParA. 
Mr.   Tinney  and  Mr.  Lemn,  for  the  Plaintiffs,  ar- 


(a)  See  p.  533,  infira. 
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I80N 


StBWAM>80N. 

Argumtnt. 
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gaed,  1.  That  the  only  creditora  who  execnted  the 
deed,  before  the  Plaintiff's  judgment,  were  before  the 
Court,  and  the  others  had  acquired  no  interest  in  the 
estate  as  against  the  Pbiintiff.  2.  That  it  appeared  by 
the  answer  that  there  were  eighteen  creditors  who  had 
since  executed  the  deed,  and  tfaej  were  therefore  too 
numerous  to  be  made  parties.  3.  No  direct  relief  was 
sought  against  the  creditors  who  were  absent,  and  their 
rights,  so  far  as  thej  could  be  affected  in  this  suit,  were 
suffidentlj  protected  by  the  trustees  and  creditors  who 
were  before  the  Court. 


The  following  authorities  were  referred  to — Newton 
V.  JEarl  of  JEffmont  (a),  Harvey  v.  Harvey  (i),  Dauylas 
V.  Harsfatt  (c).  Lord  Redesdak,  Tr.  PL  p.  142,  ed.  3, 
p.  174,  ed.  4,  where  it  is  said  that  **  trustees  of  a  real 
estate  for  payment  of  debts  or  legacies  may  sustain  a 
suit  either  as  plaintiffs  or  defendants,  without  bringing 
before  the  Court  the  creditors  or  legatees  for  whom 
they  are  trustees,  which  in  many  cases  would  be  almost 
impossible ;  and  the  rights  of  the  creditors  and  l^atees 
will  be  bound^by  the  decision  of  the  Court  against  the 
trustees." 


June'iSih.  .  Vice-Chancellor : — 

Jiidgmmt  It  is  impossible  to  say  that  the  practice  of  the  Court 
is  in  conformity  with  the  passage  which  has  been  cited 
from  Lord  Redesdak's  Treatise,  for  almost  the  universal 
rule  is  to  make  legatees  parties  whose  legades  are  charged 
on  real  estate.  To  relieve  parties  from  this  necessity  in 
cases  where  trustees  are  fully  empowered  to  admi- 
nister and  distribute  real  estate,  and  to  place  such  trus- 
tees in  a  iK)6ition  analogous  to  that  of  executors,  is  the 


(a)  5  Sim.  130.        {h)  4  Beay.  215.        (c)  2  S.  &  S.  184. 
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purpose  of  the  30th  order  of  August,  1841.  In  cases 
like  the  present  the  general  rule  is,  that  all  the  persons 
interested  in  the  estate  shall  be  parties  to  the  suit. 
Upon  the  facts>  as  they  appear,  I  cannot  assume  that 
there  will  be  any  practical  difficulty,  or  that  these  cre- 
ditors will  of  necessity  be  Utigious.  I  am  satisfied  that 
there  is  no  authority  for  saying  that  the  number  of 
eighteen  or  twenty  persons  is  so  great,  that  the  incon- 
venience of  making  them  parties  should  lead  the  Court 
to  dispense  with  their  presence  in  the  suit,  and  allow 
their  interests  to  be  represented  by  the  two  who  are 
before  the  Court  The  cause  must  stand  over,  with 
liberty  to  amend.  The  Defendant  Park  is  entitled  to 
the  costs  of  the  day. 


The  bill  was  filed  agidnst  the  Defendant  Stewardson  Prooefls  for 
and  others  on  the  24th  of  March,  1842.     The  solicitor  proconfeaso 
of  Stewardson  instructed  his  clerk  in  Court  to  enter  an  ^er  ^the^ 
appearance  for  Stewardson*  and  his  clerk  in  Court  ac-  nth  of  April, 

^  .  1842,  agauut  a 

cordingly  entered  the  same  on  the  5th  of  April     On  Defendant 
lie  7th  of  September,  an  attachment  for  want  of  answer  absconded, 

was  issued  af^ainst  Stewardson.  to  which  the  sheriff  re-  «ft«>' appear- 

^^     ^  ance  by  his  own 

turned  non  est  inventus.  clerk  in  Court. 

Order  1  of  the  11th  of  April,  1842,  as  to  taking  biUa  pro  conferao,  applies  to  salts  com- 
menced before,  as  well  as  after,  the  date  of  the  order. 

The  Plaintiff  moved,  under  Order  I.  of  the  11th  of       Motion. 
April,  1842,   upon  notice   served   (under  the  second     -^^'^Ziw. 
clause  of  that  order)  (a)  upon  the  solicitor  (&),  by  whom 
the  Defendant  had  appeared,  that  the  bill  might  be 
taken  pro  confesso  against  the  Defendant  Stewardson. 

The  affidavit  of  the  sheriff's  officer  stated  that  he  re-      Bvidhnee, 

(a)  Beav.  Ord.  Can.  106.  Court :  Order  XVI.  of  the  26th 

{b)  Instead    of  the  clerk  in     of  October^  1842. 
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Hakkison 

V. 

Stbwakdson. 
Evidence, 


oeived  the  attachment,  and  on  the  27th  of  September 
went  to  Butt  Yeates  near  Hamby  in  the  ooimtj  oiLanr 
caster^  as  he  was  directed,  in  order  to  execute  the  sune, 
— ^that  he  was  informed  that  Stewardsan  had  left  the 
farm  he  had  occupied  at  Butt  Yeates  in  May  preceding: 
that  he  had  made  inquiries  for  him  in  the  neighbour- 
hood, and  particularly  had  inquired  of  the  steward  of 
the  lord  of  the  manor,  who  resided  in  Hamby,  and  he 
had  been  informed,  in  answer  to  such  inquiries,  and  he 
believed  it  to  be  true,  that  Stewardson  had  not  been 
seen  in  that  neighbourhood  rinoe  May:  that  he  had  in 
that  month  been  seen  at  Liverpool^  and  had  gone  to 
America^  and  that  deponent  was  unable  to  execute  the 
warrant  (a).  By  another  affidavit,  M.  stated  that  he 
was  acquainted  with  T.  Nobler  who  had  left  this  country 
for  America  about  ten  years  ago, — ^that  Noble  had  lately 
returned  to  England^  and  that,  at  the  request  of  the 
Plaintiff's  solicitor,  M.  had  called  upon  Noble^  and  Noble 
had  informed  him  that  a  short  time  before  he  left 
America^  Siewardeon  came  to  his  {Nobk^s)  house  in  the 
State  of  Ohio,  and  he  {Nobk)  had  employed  Stewardson 
as  a  farm  servant,  and  Stewardson  was  working  for  him 
as  such  servant  at  the  time  he  left  America  ;  that  Noble 
had  brought  a  letter  from  Stewardson  to  some  of  his 
relations ;  and  that  he  refused  to  make  any  affidavit  of 
the  facts.  And  by  a  third  affidavit,  B.  deposed  that  he 
knew  and  had  lately  conversed  with  the  father  of  Stew- 
ardson, who  spoke  of  his  son,  the  Defendant,  as  being 
resident  in  America. 


(a)  The  further  affidavits  were 
filed,  owing  to  the  Court  notheing 
satisfied  that  the  facts  appearing 
on  the  first  affidavit  afforded  suf- 
ficient evidence  of  the  abscond- 
ing. The  Vice-  Chaneeilor  said, 
that  in  all  cases  of  taking  bills 


pro  confesso  under  the  order,  the 
affidavit  upon  which  the  proceed- 
ing was  founded  must  distinctly 
shew  the  means  which  the  de- 
ponent had  of  knowing  the  par- 
ties, and  the  fiicts,  to  which  he 
deposed. 


CASES  IN  CHANCERY. 
Mr.  Hvbbacky  for  the  motion. 


Hakrison 


V. 

Stewardsom. 


The  Vice-Chancellob,  (on  the  undertaking  of  the 
Plaintiff  to  serve  a  copy  of  the  order  on  or  before  the  Order. 
Slst  of  January  upon  the  solicitor  who  had  acted  for  January. 
Stewardson  in  the  beginning  of  his  defence,  and  also 
upon  the  father  of  Stewardson),  and  upon  affidavit  of 
such  service,  ordered,  that  the  cause  should  stand  until 
the  first  day  of  Easter  Term,  and  that  the  derk  of 
records  and  writs  should  attend  at  the  hearing  with  the 
record  of  the  Plaintiff's  bill,  that  the  same  might  be 
taken  pro  confesso  against  the  Defendant  Stewardsauy 
unless  he  should,  on  or  before  the  said  first  day  of 
Easter  Term,  shew  cause  to  the  contrary. 


WILTON  V.  CLIFTON.  ^^^J^  ^^ 

JMLOTION  to  take  the  answer  off  the  file  for  irregu-  Porm  of  the 
larity,  with  costs  to  be  paid  by  the  Defendant.     The  thTanswcra  of 
groimd  of  motion  was  the  alleged  defects  in  the  follow-  J^^'^j^^igri 
ing  form  of  jurat : — "  Sworn  by  the  Defendant  Mary  where  the  De- 
Clifton^  at  the  dwelling-house  of  &c.,  situate  &c.,  this  terate. 
24th  day  of  December,  1842 :  the  witness  to  the  mark  of 
the  said  Defendant  having  been  first  sworn,  that  he  had 
truly,  distinctly,  and  audibly  read  over  the  contents  of 
this  answer  to  the  said^  Defendant  Mary  Clifton^  and 
that  he  saw  her  make  her  mark  thereto.     Before  me, 

«  D.  Dreusr 

The  clerks  of  record  and  writs  were  required  to  cer^ 
tify  whether  the  jurat  ought  to  state,  first,  that  the  De- 
fendant, being  illiterate,  appeared  to  understand  the 
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answer;  secondlj^  that  she  affixed  her  mark  in  the  pre* 
senoe  of  the  officer  administering  the  oath;  andthiidlj, 
the  office  held  by  D.  Drew^  whose  name  was  subscribed. 
The  clerks  of  record  and  writs  certified  that  the  jorat 
was  in  the  usual  form,  and  that  the  description  of  the 
officer  was  never  added. 


Judgmtni.  The  VICE-CHANCELLOR  sud,  the  form  of  jurat  that 
appeared  to  be  used  on  taking  answers  by  commission 
was  the  better  form;  but  this  jurat  was  not  irr^ular: 
and  being  asked  to  be  discharged,  with  costs,  he  refused 
the  motion  with  costs. 


Mr.  Collins  moved,  and  Mr.  Temple  opposed  the  mo- 
tion. The  General  Order,  27th  of  April,  1 748 ;  Beame's 
Orders,  451;  2  Dan.  CL  Pr.  279;  2  Smith,  Ch.  Pr. 
505 ;  PUkington  v.  Himswarth  (a),  and  Attorney-Ge- 
neral V.  MaHm  (&),  were  mentioned. 

(a)  1  Y.  &  Coll.  615,  n.      (6)  1  Yo.  376 ;  1  Y.  &  Coll.  614,  n. 


.party  to 
horn  letten  of 


CHAMBERS  v.  BICKNELL. 

W.  CHAMBERS,  by  his  wiU,  dated  in  July,  1838, 

bequeathed  the  residue  of  his  property,  to  be  equally 

divided  between  Ann^  his  wife,  and  his  two  children. 

The  testator  died  in  Indta^  leaving  his  wife  and  two 

children  surviving.     The  widow  resided  in  India,  and 

by  a  power  of  attorney  appointed  the  Defendant  Bick- 

Buch  pereon,  is   nell  her  agent  in  Enghtnd.     Under  this  power  Bicknell 
liable  to  be  sued 

in  respect  of  ,     .     , 

the  estate  by  the  parties  beneficially  interested  in  it,  in  the  same  way  as  if  he  had  obtained 
letters  of  administration  in  his  own  right. 


JQthandiah 
February, 

whom 
administration 
have  been 
granted,  as  the 
attorney  of  the 
person  entitled 
to  die  grant, 
and  for  the  use 
and  benefit  of 


CASES  IN  CHANCERY. 


537 


obtained  letters  of  administratioiiy  as  such  attorney  (a), 
of  the  estate  of  the  testator  in  this  country.  One  of 
the  children  of  the  testator,  in  1840,  filed  his  bill  against 
Ann  (his  widow),  her  second  husband,  and  the  other 
child,  (all  of  whom  were  alleged  to  be  out  of  the  jurisdic- 
tion), and  against  Bicknell^  for  the  administration  of  the 
testator's  estate.     BichneU  alone  appeared. 


1843. 


Statement, 


(a)  The  letters  of  administra- 
tion were  in  thefollowingform : — 

"  William,  by  Divine  Provi- 
dence, Archbishop  of  Canterbury, 
Primate  of  all  England  and  Me- 
tropolitan, to  our  well-beloved  in 
Christ  J.  S.  Bickndl,  the  law- 
ful attorney  of  Awn  Chamheri^ 
widow,  the  relict  and  one  of  the 
imiversal  legatees  named  in  the 
will  of  W.  Chambers,  late  of  &c., 
in  the  East  Indies^  deceased, 
greeting:  whereas  the  said  W. 
Chambere^  having,  while  living, 
and  at  the  time  of  his  death, 
goods,  chattels,  or  credits  in  di- 
vers dioceses  or  jurisdictions,  did, 
as  is  alleged,  in  his  lifetime, 
rightly  and  duly  make  his  last 
will  and  testament  hereunto  an- 
nexed, and  did  not  therein  name 
any  executor,  and  we,  being  de- 
sirous that  the  said  goods,  chat- 
tels, and  credits  may  be  well  and 
fkithfully  administered,  applied, 
and  disposed  of  according  to  law, 
do  therefore,  by  these  presents, 
grant  full  power  and  authority  to 
you,  in  whose  fidelity  we  conflde, 
to  administer  and  faithfully  dis- 
pose of  the  said  goods,  chattels, 
and  credits  according  to  the  tenor 
and  effect  of  the  said  will ;  and 
first  to  pay  the  debts  of  the  said 
deceased  which  he  did  owe  at  the 


time  of  his  death ;  and,  aftei^ 
wards,  tlie  legacies  contained  and 
specified  in  the  said  will,  so  far 
as  such  goods,  chattels,  and  cre- 
dits will  thereto  extend :  and  the 
law  requires  you,  having  already 
been  sworn,  well  and  faithfully  to 
administer  the  same,  and  to  make 
a  true  and  perfect  inventory  of  all 
and  singular  the  said  goods,  chat- 
tels, and  credits,  and  to  exhibit 
the  same  into  the  r^istry  of  our 
Prerogative  Court  of  Canterbury 
on  or  before  the  last  day  of 
August,  next  ensuing ;  and  also, 
to  render  a  just  and  true  account 
thereof:  and  we  do,  by  these 
presents,  ordain,  depute,  and 
constitute  you  administrator  of 
all  and  singular  the  goods,  chat* 
tels,  and  credits  of  the  said  de- 
ceased, with  the  said  will  annex- 
ed,/>r  ih^  iue  and  benefit  of  the 
said  Ann  ChamherSy  now  resi- 
ding at  Suratf  in  the  Presidency 
of  Bombe^j  in  the  East  Indies^ 
and  until  she  shall  duly  apply 
for  and  obtain  letters  of  adminis- 
tration (with  the  said  will  an- 
nexed) of  the  goods  of  the  said 
deceased  to  be  granted  to  her« 
Given,  at  London^  the  3rd  day 
of  February,  in  the  year  of  our 
Lord  1840,  and  in  the  12th  year 
of  our  translation." 


VOL.  II. 


o  o 


H.  W. 
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At  the  hearing, 

Mr.  Prior f  for  the  Defendant  Btcknell,  submitted  that 
he  was  the  agent  of,  and  if  not  exclusiyely,  at  least  pri- 
marily, accountable  to,  his  principal,  Ann  the  widow : 
that  supposing  there  was  any  privity  between  him  and 
the  plaintiff,  yet  it  was  a  material  question  whether  he 
would  be  discharged  by  any  thing  done  in  a  suit  to  which 
the  widow  was  not  a  party.  Bicknelly  by  the  effect  of 
the  recital  in  the  letters  of  administration,  was  made 
answerable  to  her.  De  la  Viesca  v.  Lubbock  (a).  He  was, 
however,  willing  to  act  as  the  Court  should  direct. 

Mr.  Kenyan  Parker,  for  the  Plaintiff,  cited  7^&r  v. 
Bell  {b)y  Wallace  v.  Campbell  (c),  AUometf^General  v. 
Dimond  (rf). 


Vice- Chancellor  : — 

Judgment.  ^^  appears  that  administration  of  the  estate  of  the 

testator  has  been  granted  to  the  Defendant,  as  the  at- 
torney of  the  widow,  and  for  her  use  and  benefit;  and 
a  doubt  has  been  suggested  whether  the  grant  in  this 
form  places  Eicknell  in  such  a  position  that  the  Court 
can  act  against  him  at  the  suit  of  the  other  parties 
beneficially  interested  in  the  estate,  or  at  least  can  so 
act  in  the  absence  of  the  widow.  It  was  said  that  he 
held  the  money  as  her  agent,  and  was  accountable  to 
her,  and  to  her  alone.  The  case  of  De  la  Viesca  v.  Lt^ 
bock  was  referred  to,  upon  which  case  I  am  not  called 
upon,  nor  do  I  presume,  to  make  any  observation.  The 
Vice^  Chancellor  seems  to  have  held  that  where  adminis- 
tration has  been  granted  to  the  attorney  of  a  person. 


(a)  10  Sim.  629. 
(A)  2  Myl.  Ik  Cr.  89. 


(c)  4  Y.  &  Coll.  167. 
(rf)  1  Cr.  &  Jer.  356. 
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for  the  use  and  benefit  of  that  person,  the  latter  may 
sue  the  administrator  in  this  country  without  making 
the  parties  beneficiallj  interested  parties  to  the  suit, 
and  without  taking  out  letters  of  administration  in  this 
country.  That  case  certainly  affirms  the  proposition  that 
Bicknell  is  to  be  considered  as  the  agent  of  the  widow, 
and  accountable  to  her.  I  do  not  think  that  it  bears 
further  upon  the  point  now  before  me.  The  question 
then  arises  whether  the  Plaintiff  is  entitled  to  sue  Btch" 
nell  or  not.  The  case  of  Ansiruiher  v.  Chalmer  (a) 
is  a  very  important  case  on  this  subject.  Catherine 
Anstmther,  having  made  her  will,  died,  and  Elizabeth 
Campbell  her  sister,  and  only  next  of  kin,  by  her  power 
of  attorney,  authorized  Chalmer  and  Fraser  to  obtain 
the  administration  of  the  testatrix's  estate  from  the 
Ecclesiastical  Court  as  her  attomies,  and  they  accord- 
ingly obtained  such  administration  as  attomies  of  Eliza" 
beth  Campbell,  and,  as  in  the  present  case,  "  for  the  use 
and  benefit"  of  that  person.  The  question  was  thereupon 
raised,  whether,  the  letters  of  administration  being  ex- 
pressed to  be  granted  to  Fraser  and  Chalmer  for  the  use 
and  benefit  of  Elizabeth  Campbell,  that  circumstance  did 
not  exclude  the  parties  beneficially  interested  in  the 
estate  from  any  claim  against  the  attomies ;  that  is, — 
whether  they  were  not  merely  agents.  Sir  Anthony 
Hart  directed  the  case  to  stand  over,  that  it  might  be 
ascertained  whether  the  question  had  not  been  decided 
by  the  Ecclesiastical  Court,  in  the  form  in  which  the 
letters  of  administration  had  been  granted.  A  certifi- 
cate firom  the  deputy  register  of  the  Prerogative  Court 
was  afterwards  produced,  which  stated  in  substance  that 
the  words  used  in  the  grant  of  letters  of  administration 
were  invariably  used  when  it  was  made  under  a  power 
of  attorney  from  the  parties  entitled  to  representation. 


1843. 


Judgment. 


(ft)  2  Sim.  1. 
oo  2 
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Judgment* 


and  that  these  words  did  not  exclude  the  claim  of 
others  to  share  in  the  estate.  It  could  not  exclude 
those  beneficiallj  interested ;  and  it  was  decided  in  that 
case  that  the  pldntiff  might  sue.  I  am  of  opinion  that 
the  Plaintiff  maj,  in  this  case  also^  sustain  a  suit  against 
the  administrator,  notwithstanding  the  character  in 
which  he  has  taken  upon  him  that  office.  The  suit, 
however,  must  be  properly  framed,  and  for  that  purpose 
the  plaintiff  may  haye  liberty  to  exhibit  interrogatories 
to  prove  that  the  other  Defendants  are  out  of  the  juris- 
diction. 


The  Defendant  BickneU  not  opposing,  an  account  of 
the  testator's  estate  received  by  him  was  directed,  with- 
out prejudice  to  the  rights  of  the  absent  parties :  the 
money  in  the  hands  of  BickneU  was  ordered  to  be  paid 
into  Court,  and  liberty  given  to  the  Plaintiffs  to  exhibit 
interrogatories  to  prove  that  the  other  Defendants  were 
out  of  the  jurisdiction. 


March  \6lh. 

In  a  fluit  for 
taking  a  part- 
nerahip  account 
between  solici- 
tors, the  Plain- 
tiifis  entitled 
to  the  disooTcry 
and  production, 
in  the  usual 
way,  of  papers 
material  to  the 
account,  al- 
though such 
papers  relate  to 


BROWN  V.  PERKINS. 

i5R0WN  and  Perkins  were  solicitors  in  partnership 
at  Merthyr  TydmUci).  Brown  died,  and  his  represen- 
tatives filed  a  bill  against  the  surviving  partner  for  an 
account;  and  an  answer  being  put  in,  the  Plaintifia 
moved  for  the  production  of  the  papers  admitted  in  the 
answer  of  the  Defendant  to  be  in  his  possession  and 
material  to  the  account     The  Defendant  stated  that 

professional  business  transacted  for  their  clients :— Siemdle. 

(a)  The  case  is  reported  on  the  argument  of  a  plea  to  the  bill : 
vol.  1,  p.  564. 
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many  of  the  papers  referred  to,  related  to  the  buriness 
of  the  clients  of  himself  and  his  late  partner,  and  con- 
cerned matters  in  which  thej  had  been  entrusted  in 
their  professional  character  in  secrecy  and  confidence ; 
and  that  the  disclosure  of  such  matters  to  the  solicitor 
of  the  Plaintiffs,  who  practised  in  the  same  town  and 
neighbourhood,  might  be  prejudicial  to  such  clients; 
and  would  be  a  breach  of  duty  towards  them ;  and  that 
in  several  of  such  matters  the  solicitor  of  the  Plaintiffs 
was  employed  adversely,  in  his  professional  capacity,  for 
other  persons. 


541 
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Statemeni, 


Mr.  Raupelly  for  the  motion,  relied  on  the  general 
rule  entitling  the  Plaintiff  to  the  production  of  material 
documents. 


Arjfumeni. 


Mr.  fV.  M,  James,  contriL — The  Court  wiU  not  com- 
pel a  disclosiu^  which  will  be  a  breach  of  confidence  as 
against  those  by  whom  the  parties  have  been  entrusted. 
If  any  inconvenience  should  result  from  withholding 
the  production,  it  is  better  that  it  should  be  suffered  by 
the  solicitor  than  the  client 


ViCE-Ch  ANCELLOR : 

The  partners  themselves,  if  they  had  been  both  living, 
and  the  question  of  account  had  arisen  between  them, 
would  both  have  been  entitled  to  see  the  papers  which 
are  part  of  the  materials  for  taking  the  account;  and  it 
must,  I  think,  foUow  that  either  of  the  partners  might 
have  employed  a  competent  agent  for  the  purpose  of 
examining  the  papers  on  his  behalf.  If  this  be  not  so, 
no  solicitor  can  employ  another  person  to  assist  in  the 


Judgment. 
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1843.  iettlement  of  his  jMotiieRhip  aeeouuto»  miAaaJL  sob- 
mitting  to  have  such  aocoonts  taken  in  an  insafficient 
mamier. 

^'^"'*^'  In  this  ease,  I  ahonld  think  It  woold  be  a  reatanahle 
eoonBe  for  the  paqiers  to  be  inspected  by  some  fisin- 
terested  person, — snch  as  a  town  aolidtor,  or  one  not 
practinng  in  the  ndghbooifaood  of  these  parties:  bat 
snch  an  amngement,  if  made,  most  be  by  consent. 


The  order  for  production  was  arranged  between  the 
parties,  in  oonfbnnity  with  his  Honor's  suggestion. 


jtme  i2tk.  PHILLIPS  V.  PRENTICE. 

An  aflldsvit  AS  affidavit,  commencing  in  this  form, — **  A.  B.,  of 
ezpreu^  *^>  *"^^  that,**  &c.,  not  adding  ''maketh  oo/A,**  or  any 
^i^3Sr^"tk  *'  ^^^  ^^  ^®  signification — was  held,  on  the  authority 
if  not  ad-  of  Olwer  V.  Price  {a)y  to  be  inadmissible,  notwithstand- 

ing the  jurat  expressed  that  it  was  **  stoam  by  the  said 
A.  B.,  af  &c. 

Mr.  B^ffs  and  Mr.  Vaunffe,  of  counseL 
(a)  3  Dowl.  Rep.  K.  B.  Pract.  261. 
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24ih  March^ 
COLBURN  V.  SIMMS.  26th  and  2Qtk 

B  April, 

Y  an  agreement  in  writing,  dated  in  July,  1839,  be-  ii^e  proprietor 

tween  Dr.  GranviUe,  of  the  one  part,  and  Henry  Col-  ^p^^t  hi^** 
bum^  of  the  other  part,  for  the  considerations  therein  been  invaded 

by  the  printing 

mentioned.  Dr.  GranmUe  agreed  to  visit  the  principal  of  a  similar 
spas  and   watering-places  in  England,  and  write  an  b^JntiUedtoan 
account  of  them,  including  advice  to  invalids,  &c,  on  j^°^°t^g° 
the  plan  of  his  work  on  the  '*  Spas  of  Germany ;"  the  printing  and 
work  to  be  published  by  H,  Co&um  for  his  own  use  and  uwfol  work,  is 
benefit :  and  Dr.  Granville  thereby  agreed  to  assign  the  g^tl  M^Ge^' 
copyright  of  the  work  to  H.  Colbum  for  the  sum  of  3,  c«  1^6,  s.  4, 

.  .  .         1  J  TA      entitled  to  an 

300/.,  payable  in  manner  therein  mentioned :  and  Dr.  order  for  the 
GranmUe  thereby  further  agreed  not  to  be  concerned  in  thelS^^ 
any  other  work  of  a  similar  description,  but  to  give  the  ^jf 't^^^*^^ 
entire  results  of  his  visits  to  the  English  spas  in  the  said  right  of  which 
work,  and  also  not  to  do  anything  that  might  at  all  in-  fringed,  was  not 
terfere  with  the  value  of  the  copyright.     Dr.  GranmUe  Z^^d^-""^ 
accordingly  visited  the  English  spas,  and  furnished  the  cordmg  to  the 
Plaintiff  with  the  manuscript  of  the  work  at  different  time  the  illegal 
times.     The  volume  containing  the  Northern  Spas  was  prmted. 
first  published  in  February,  1841 ;  and  another  volume,     SembU,  then 
containing  the  Southern  Spas,  was  published  in  July,  i^w  right  in  the 
1841.  Before  the  publication  of  the  latterbook,thePlain.  p^^^o^fa" 

book  which  is 
pirated,  to  the  deliTery  up  of  the  copies  of  the  illegal  work ;  and,  therefore,  if  such  relief  is 
giTen  in  equity,  it  mast  be  under  the  provisions  of  the  statutes  for  the  protection  of  literary 
property. 

Whether  the  copies  of  the  illegal  work  would  in  any  case  be  ordered  to  be  deliyered  up 
in  a  suit  to  which  the  person  at  whose  expense  and  on  whose  account  they  had  been 
printed  was  not  a  party, — Q^ar€. 

Whether  a  court  of  equity  is  a  court  of  record  within  the  meaning  of  the  statutes  41  Geo. 
3,  c.  107,  8.  1,  or  54  Geo.  3,  c.  156,  s.  4,— Q««re. 

Where  a  Defendant,  having  rendered  himself  liable  to  be  sued,  and  being  sued,  ofiers 
to  submit  to  all  the  relief  to  which  the  Plaintiff  is  entitled,  the  Court  will  not  give  the  PUintiff 
his  costs  of  the  subsequent  prosecution  of  the  suit. 

A  Plaintiff  who  is  entitled  to  have  an  account  taken  of  profits  unlawfully  made  by  the 
Defendant,  is  not  bound  to  accept  the  statement  of  the  account  on  affidarit  instead  of  by 
answer,  but  may  call  for  an  answer  from  the  Defendant,  without  therefore  disentitling  him- 
self to  the  costs  in  respect  of  the  answer,  slthough  he  afterwards  waires  the  account. 
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tiff  obacrved  an  advertisement  of  an  intended  poblication 
by  Smms  If  Son  of  Bothy  described  as  in  the  presB,  and 
intituled  ^  The  Invalid's  and  Visitor's  Hand  Book  to 
the  Hot  Springs  of  Bath,  bj  Dr.  Ghranville,  Author  of 
the  Spas  of  Geroiany,  Spas  of  England^  &c.^  The 
solicitor  of  the  Phintifi;  thereupon,  by  his  direction,  on 
the  29di  of  June,  wrote  to  Henry  Shnms  of  Bath, 
acquainting  him  that  Dr.  Granville  was  under  an  engage- 
ment not  to  be  concerned  in  any  other  work  of  a  similar 
description  to  the  ^  Spas  of  England,**  the  copyright  of 
which  he  had  sold  to  the  Phdntiff ;  and  as  the  Plaintiff 
conceived  the  work  announced  was  of  a  mmilar  descrip- 
tion to  the  book  mentioned,  so  fiu-  as  rekted  to  the 
mineiBl  waters  of  Bathy  he  could  not  consent  to  the 
publication  of  the  work ;  and  that  the  Plaintiff  hoped  to 
hear  from  Mr.  Simms,  that  he  would  not  insist  on  a 
right  to  introduce  it  to  the  public  afler  that  notice,  or 
he  would  be  compelled  to  commence  proceedings  for 
the  protection  of  his  property.  In  reply  to  this  letter, 
Henry  Simms,  on  the  1st  of  July,  wrote  to  the  Plaintiff's 
solicitor,  and  informed  him,  that  he  {Henry  Srmnui)  and 
Mr.  Green  were  the  lessees  of  the  baths  and  pump-room 
at  Bath :  that  they  had  caUed  on  Dr.  GranrnOe  very 
many  months  before  the  date  of  the  letter,  and  arranged 
with  him  for  a  short  book  on  the  Bath  waters,  which 
they  had  since  received  from  him,  and  for  which  they 
had  paid  him  the  sum  he  required :  that  the  work  was 
therefore  justly  their  property,  and  they  referred  the 
Plaintiff  to  Dr.  Granmlk,  as  they  were  only  publishing 
what  was  strictly  their  own.  He  added,  that  their  ob- 
ject in  publishing  the  little  work  was  with  no  view  to 
profit  on  the  book,  but  simply  as  an  advertisement  to 
their  establishment. 


The  "  Invalid's  and  Visitor's  Hand  Book  "  was  pub- 
lished on  the  30th  of  September,  1841,  by  the  Defend- 
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ants,  8.  Sinms  and  &  tV.  SimmSy  (who  were  in  business 
as  booksellers  and  publishers  in  Bath,  under  the  firm  of 
Simms  Sf  San),  and  by  C  IHli  and  D.  Bogue,  publishers 
in  London. 

In  October,  1841,  the  Plaintiff  filed  his  biU  agunst 
Simms  ^  San,  Tilt  Sf  Bogue,  and  Dr.  Granville,  stating 
his  agreement  with  Dr.  Granville,  and  the  correspon- 
dence which  had  taken  place ;  and  stating  also,  that  he 
had  since  endeavoured  unsuccessfully  to  conununicate 
thereon  with  Dr.  Granville,  who  had  been  abroad. 
The  Plaintiff  alleged  that  the  ''  Hand  Book"  was,  with 
very  trifling  alterations,  a  copy  of  the  chapters  on  Bath 
in  the  larger  volume,  relating  to  the  Southern  English 
Spas:  that  the  "  Hand  Book"  had  not  been  published 
by  the  said  Henry  Simms  or  the  said  Mr.  Green,  but  by 
the  Defendants  Simms  8f  Son.  The  biU  prayed  that  an 
account  might  be  taken  of  all  and  singular  the  copies 
of  the  said  ^^  Invalid's  and  Visitor's  Hand  Book''  which 
had  been  sold  by  the  Defendants,  and  each  or  any  of 
them,  and  of  the  profits  which  would  have  been  made 
by  the  Plaintiff  if  he  had  sold  the  same  number  of 
copies  of  the  work  called  *^  The  Spas  of  England,"  pub- 
lished by  him,  the  copyright  whereof  had  been  infringed 
by  the  publication  and  sale  of  the  said  "  Hand  Book ;" 
and  that  the  Defendants  might  be  decreed  to  pay  to  the 
Plaintiff  the  amount  of  such  profits;  and  that  an  account 
might  be  taken  of  all  monies  paid  and  agreed  to  be  pud 
to  and  received  by  Dr.  Granville  for  or  in  respect  of 
the  said  ^*  Hand  Book;"  and  that  the  Plaintiff  might  be 
declared  entitled  to  all  such  monies,  and  that  the  same 
might  be  paid  to  the  Plaintiff  accordingly ;  and  that  the 
Defendants  might  be  restrained  by  injunction  from 
printing,  publishing,  selling,  or  otherwise  dispodng  of 
the  said  ^^  Hand  Book,"  or  any  copy  thereof,  or  any 
part  of  the  said  *'  Spas  of  England"  so  published  by 
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the  Pl^ntiff,  or  any  work  written  or  composed  by  Dr. 
Granville  of  a  similar  nature  or  description  to  the  work 
so  published  by  the  PlaintifF,  or  to  any  part  thereof: 
and  that  Dr.  Granville  might  be  decreed  specifically  to 
perform  the  said  agreement  of  July,  1839»  so  far  as  the 
same  remained  to  be  performed  on  his  part,  and  to  do 
and  execute  all  such  acts  and  instruments,  if  any,  as 
might  be  requisite  for  perfecting  and  confirming  to  the 
Plaintiff  the  legal  title  to  the  copyright  in  the  said 
**  Spas  of  England "  so  published  by  him,  and  every 
part  of  the  said  work ;  and  that  Dr.  Granville  might  be 
restrained  by  injunction  from  assigning  or  otherwise 
disposing  of  to  the  Defendants,  or  any  of  them,  or  any 
other  person,  the  copyright  of  the  same  work,  or  of  any 
part  thereof,  or  of  the  said  ^*  Hand  Book,"  or  any  other 
work  similar  to  or  of  the  same  description  as  the  work 
so  published  by  the  Plaintiff,  or  any  part  thereof,  and 
from  being  concerned  in  any  work  of  a  similar  descrip- 
tion to,  or  which  might  interfere  with  the  yalue  of  the 
copyright  of,  the  work  so  published  by  the  Plaintiff; 
and  that  the  Defendants  might  be  decreed  to  deliyer  up 
to  be  cancelled  all  copies  of  the  said  *'  Hand  Book"  in 
their  or  any  of  their  possession  or  power. 


Injunction.  On  ttc  30th  of  October  the  Plidntiff  obtained  an  in- 
junction, restraining  Simms  if  Son,  and  Tilt  Sf  Boffue, 
from  printing,  publishing,  selling,  or  otherwise  disposing 
of  the  "  Hand  Book ;"  and  on  die  6th  of  November  he 
obtained  a  second  injunction,  restraining  Dr.  Granville 
from  printing  or  publishing  that,  or  any  similar  work. 
No  application  was  made  to  dissolve  either  of  these  in- 
junctions. 


AnMwert.  The  answer  of  the  Defendants  Simma  §•  Son  stated, 

that  they  had  caused  the  **  Hand  Book  "  to  be  printed, 
on  account  and  at  the  expense  of  the  said  Henry  Simme 


CASES  IN  CHANCERY. 


547 


and  W.  Green  ;  that  they  (the  Defendants)  had  no  in- 
terest in  the  work,  but  only  received  ihe  nsual  allow- 
ance for  its  sale ;  and  that  they  were  ignorant  of  the 
agreement  between  the  Plaintiff  and  Dr.  Granville^  or 
that  the  publication  involved  any  bfringement  of  the 
Plaintiff's  rights.  They  sud  that  they  believed  Dr. 
Granville  wrote  and  composed  the  manuscript  of  the 
**  Hand  Book "  before  he  wrote  and  composed  the 
chapter  on  Bath  in  the  Plaintiff's  book  on  the  South- 
em  Spas^  and  that  the  '^Hand  Book"  was  printed 
from  such  manuscript  They  admitted  the  publication 
of  508  copies  of  the  "  Hand  Book ;"  of  which  they  had 
sold  241,— sent  100  to  the  Defendants  TiU  Sf  Bogue,— 
10  to  Green  and  Simmsy — ^lefl  one  with  the  printer,  and 
retained  373,  which,  since  the  injunction,  they  had  not 
offered  for  sale,  and  did  not  intend  to  sell.  They  stated 
that  Green  and  Simm$  had  pidd  113/.  10«.  in  respect  of 
the  publication,  and  that  5/.  6«.  6d.  had  been  received 
for  the  copies  sold  They  submitted,  that  as  to  part  of 
the  relief,  with  which  they  had  no  concern,  the  bill 
ought  to  be  dismissed  with  costs  as  against  them. 


1843. 


The  Defendants  TiU  ^  Bogue  by  their  answer 
stated  that  they  had  no  concern  with  the  publication  of 
the  **  Hand  Book,''  save  that  of  having  permitted  their 
names  to  be  used  as  the  London  publishers,  and  being 
employed  to  sell  the  work  on  commission,  for  which 
purpose  they  had  received  100  copies,  9  of  which  they 
had  sold  before  the  injunction  was  issued,  and  the  re- 
maining 91  they  had  since  returned  to  the  solicitor  of 
the  Defendants  Messrs.  Simms. 


Dr.  GrauvUle^  admitted  the  material  facts,  and  said 
that  he  had  one  copy  of  the  "  Hand  Book,"  which  was 
not  for  sale. 
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All  the  Defendants  submitted  that  the  Plaintiff  was 
not  entitled  to  the  costs,  inasmuch  as  he  had  called  for 
the  answers,  and  unnecessarily  proceeded  with  the  suit; 
and  in  proof  thereof,  they  stated  that  their  solicitor,  on 
the  30th  of  January,  1842,  in  order  to  terminate  the 
suit,  wrote  to  the  solicitor  of  the  Plaintiff  a  letter  as 
follows : — 

^^  I  am  instructed  by  all  the  Defendants  to  inform 
you  that  they  submit  to  the  injunctions  obtained  against 
them  respectively,  and  that  they  are  ready  at  once  to 
pay  the  Plaintiff  his  taxed  costs  of  the  suit.  I  herewith 
forward  you  a  statement  of  the  number  of  the  copies  of 
die  *  Hand  Book '  published  by  the  Defendants,  the 
publishers  thereof,  and  of  those  which  had  been  sold, 
and  of  the  sums  of  money  paid  and  received  in  respect 
of  such  work.  By  this  statement  you  will  perceive, 
that  so  far  from  the  Defendants'  having  made  any  profit 
by  the  sale  of  the  work  in  question,  a  very  heavy  loss 
has  been  incurred.  My  clients  are  ready  to  verify  the 
account  contained  in  this  statement  by  affidavit,  if  you 
require  them  to  do  so.  With  reference  to  Dr.  Gran- 
ville in  particular,  the  Plaintiff's  bill  requires  that  the 
agreement  should  be  specifically  performed,  so  far  as  the 
same  remains  to  be  i)erformed  on  his  part,  and  that  he 
may  do  and  execute  all  such  acts  and  instruments,  if 
any,  as  may  be  requisite  for  perfecting  and  confirming 
to  the  Plaintiff  the  legal  title  in  the  copyright  of  the 
'  Spas  of  England.'  Now,  I  am  instructed  by  that 
gendeman  to  say,  that  misapprehension  of  the  nature  of 
his  rights  and  obligations  under  his  agreement  with  Mr. 
CoUmm  alone  could  have  caused  him  to  have  been  a 
party  to  any  act  which  could  be  deemed  an  invasion  of 
Mr.  CoUmrfCs  rights  thereunder,  and  th^t  he.  Dr.  Gran- 
ville,  has  no  intention  of  acting  contrary  to  the  terms 
thereof,  and  is  quite  willing  at  once  to  execute  any  in- 
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Btniment  yoa  maj  deem  proper  to  tender  him  for  per* 
fecting  your  client's  legal  title  to  the  copyright  which 
he  has  purchased,  if  indeed  the  Doctor  has  not  already 
executed,  as  he  believes  he  has,  such  an  instrument; 
for  he  says,  that  at  the  interview  which  he  had  with 
Mr.  Cclbumj  about  the  latter  end  of  June  last,  he 
signed  some  document,  which  he  then  understood  to  be 
an  assignment.  If  he  is  mistaken  you  will  probably  be 
good  enough  to  undeceive  him,  and  forward  me  a  copy 
of  the  document  which  he  did  then  sign.  As  to  the 
relief  asked  by  the  PlaintiflTs  bill  with  respect  to  the 
sum  of  money  paid  to  Dr.  GranmUe  for  the  work  in 
question,  seeing  that  he  will  have  to  reimburse  his  Co- 
defendants,  the  publishers,  all  their  expenses  incurred 
about  the  work,  I  am  advised  that  the  FlaintiiF  is  not 
entitled  to  what  he  seeks  in  respect  thereof;  neither  is 
the  Plaintiff,  as  I  am  advised,  entitled  to  insist  upon 
having  the  books  delivered  up  to  be  cancelled.  With 
the  concession  here  made,  I  submit,  Mr.  CoJbum  ought 
to  be  satisfied.  I  cannot  help  believing,  that  upon 
reflection  you  will  deem  it  right  to  recommend  Mn 
Colbum  to  consent  to  discontinue  the  further  prosecu- 
tion of  this  suit  upon  payment  of  his  costs,  and  which 
would  be  done  immediately  after  the  amount  was  ascer- 
tained: the  injunction  to  continue  perpetuaL  In  the 
mean  time,  until  I  hear  from  you,  my  counsel  will  delay 
preparing  the  answer."  And  that  on  the  14th  of  Feb- 
ruary, 1842,  the  solicitor  of  the  Plaintiff  wrote  to  their 
solicitor  as  follows : — 

*<I  have  seen  Mr.  CoOmmi  and  he  altogether  de<« 
clined  your  proposal;  and  it  seems  to  me  he  is  right 
Upon  what  principle  it  is  to  be  contended  that,  because 
the  act  of  your  client  has  been  unproductive  to  him, 
or  his  vendors,  the  Plaintiff  cannot  therefore  have  sus- 
tained injury,  I  am  at  a  loss  to  discover.  After  you 
have  expended  more  than  the  sum  in  question  between 
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is  not  the  correct  mode  by  which  Dr.  Granmlk  will  be 
allowed  to  decrease  the  payment  to  be  made  to  Mr. 
Colbum  for  the  offence  of  which  he  has  been  guilty." 


Statement. 


At  the  hearing  of  the  cause  the  Plaintiff  waived  his 
right  to  the  account, — the  Defendants  submitted  to 
the  perpetual  injunction, — and  Dr.  Granville  to  execute 
the  assignment  of  the  copyright. 


Argument,  Mr.  Bozolgette  and  Mr.  RomUly,  for  the  Plaintiff,  on 
the  only  remaining  relief  prayed,  namely,  the  right  to 
delivery  up  of  the  copies,  relied  on  the  statutes  8  Ann, 
c.  19;  41  Geo.  3,  c.  107,  s.  1,  and  64  Geo.  3,  c.  156, 
8.  4.  The  last  act,  after  giving  to  the  author  or  pro- 
prietor of  the  copyright  an  action  for  damages  against 
any  person  infringing  the  exclusive  right  thereby  given, 
in  the  manner  therein  stated,  adds, — "and  all  and 
every  such  offender  and  offenders  shall  also  forfeit  such 
book  or  books,  and  all  and  every  sheet  being  part  of 
such  book  or  books,  and  shall  deliver  the  same  to  the 
author  or  authors,  or  other  proprietor  or  proprietors  of 
the  copyright  of  such  book  or  books,  upon  order  of  any 
court  of  record  in  which  any  action  or  suit  in  law  or 
equity  shall  be  commenced  or  prosecuted  by  such  au- 
thor or  authors,  or  other  proprietor  or  proprietors,  to  be 
made  on  motion  or  petition  to  the  said  Court;  and  the 
said  author  or  authors,  or  other  proprietor  or  proprietors 
shall  forthwith  damask  or  make  waste  paper  of  the 
said  book  or  books  and  sheet  or  sheets."  The  right  to 
the  decree  for  the  delivery  of  the  copies  carried  with  it 
the  right  to  the  costs  of  suit.  But,  with  regard  to 
costs,  the  Plaintiff  was  not  bound  to  be  satisfied  with 
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the  affidavits  of  the  Defendants  as  to  the  profits  they 
had  made.  He  was  entitled  to  an  answer,  and  haying 
properly  called  for  an  answer,  he  was  not  then  under 
any  obligation  to  dismiss  his  bilL     KeUy  v.  Hooper  {a), 

Mr.  Beavany  for  the  Defendants  S.  Switm  and  S.  W. 
Smms. 

The  bill  has  two  distinct  objects, — first,  the  specific 
performance  of  the  agreement  between  the  Plaintiff  and 
Dr.  GranvilU;  and,  secondly,  relief  against  the  alleged 
piracy.  With  the  first  object  these  Defendants  have 
no  concern :  the  bill  is  multifiirious,  and  so  far  as  the 
suit  related  to  the  first  object,  it  ought,  as  against  them, 
to  be  dismissed  with  costs.  From  the  answers,  as  well 
as  from  passages  in  the  two  books,  it  must  be  inferred, 
that  the  part  of  the  Plaintiff's  book  relating  to  Bath 
was  copied  from  the  **  Hand  Book,"  and  the  Defendants 
have  dealt  with  the  legal  owner  without  notice  of  any 
equitable  interest.  According  to  MiVingtan  v.  jPiur(A), 
the  Pl^ntiff  is  not  entitled  to  the  costs,  although  the 
injunction  is  made  perpetual — ^the  whole  relief  to  which 
he  was  entitled  having  been  offered  to  him  before  an- 
swer. He,  however,  now  contends  that  he  is  entitled, 
not  to  what  he  required  upon  the  correspondence  which 
took  place,  but  to  the  delivery  of  the  copies,  which  was 
not  at  first  insisted  upon.  The  Plaintiff  must  derive 
his  right  to  have  the  copies  delivered  up  wholly  under 
the  statute,  for  independently  of  the  statute  this  Court 
would  not  interpose  in  a  case  of  forfeiture ;  the  Court 
always  requires  all  incidental  penalties  and  forfeitures 
to  be  waived.  But  the  Plaintiff  is  not  entitled  to  the 
relief  under  the  statute :  first,  because  if  he  proceeds 
under  the  statute,  he  must  be  confined  to  what  the 
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statute  ^ves  him ;  he  cannot  oome  for  the  whole  remedy 
which  the  ordinary  jurisdiction  of  the  Court  will  give, 
and  add  to  that  relief  a  penalty  under  the  statute.  The 
account  of  the  profits  asked  in  this  Court  is,  in  fact, 
relief  inconsistent  with  the  terms  of  the  act.  Secondly, 
to  bring  the  case  within  the  act,  the  printing  must  have 
taken  place  afler  the  publication  by  the  Plaintiff;  but 
that  is  not  shewn,  and  the  inference  is  the  contrary. 
Thirdly,  the  forfeiture  is  to  be  made  to  the  ^'  author  or 
proprietor;"  but  Dr.  Granvilky  and  not  the  Plaintiils,  is 
the  author,  and  still  the  l^al  proprietor:  he  alone  could 
sue  at  law ;  and  this  is  a  kind  of  relief  which  equity 
wiU  give  only  to  the  party  who  could  have  recovered  at 
law;  where,  by  this  clause  of  the  act,  there  is  at  least 
a  concurrent  jurisdiction.  Lastly,  Messrs.  Green  and 
Simms,  the  owners  of  the  Hand  Books,  or  the  paper  on 
which  they  are  printed,  are  not  parties:  the  Defendants 
S.  Simms  and  S*  W,  Simms  are  merely  their  agents: 
the  Court  will  not  order  the  delivery  up  of  the  copies 
in  the  absence  of  the  owners.  The  order  for  this  pur- 
pose can  in  fact  be  made  against  none  other  than  the 
principals,  and  through  them  the  agents  would  be  com- 
pelled to  obey  it  The  delivery  of  the  copies  is  to  be 
ordered  upon  motion  or  petition,  and  the  hearing  of  the 
cause  was  unnecessary  for  that  purpose:  the  clum  is 
not  therefore  a  justification  for  incurring  costs,  after  the 
offer  of  the  settlement,  and  the  Defendants  ought  to  be 
indemnified  against  the  subsequent  costs. 


Mr.  Headlamp  for  the  Defendants  Tilt  &  Boffue,  and 
Mr.  Temple  and  Mr.  Tripp,  for  Dr.  Granville,  in  sup- 
port of  the  lik<f  argument,  cited  also  Whittingham  v. 
Wooler{a). 


(a)  2Swanst.428. 
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VlCB^UANCELLOB : — 

The  Defendants  having  in  this  case  at  the  hearing 
submitted  to  a  perpetual  injunction^  and  Dr.  GramnUe 
being  ready  to  execute  the  assignment,  while,  on  the 
other  hand,  the  Plaintiff  is  satisfied  with  the  statement 
of  accoimt  given  by  the  answer,  and  has  waived  a  de- 
cree for  an  account,  I  have  only  to  connder  the  question 
of  the  delivery  up  of  the  copies  of  the  **  Hand  Book" 
by  the  Defendants  to  the  Plaintiff,  and  the  question  of 
costs. 


1843. 


A^  24M. 
Judgment* 


I  have  not,  in  the  course  of  the  argument  for  the 
Plaintiff,  in  support  of  the  claim  to  have  the  copies 
delivered  up,  been  directed  to  any  cases  in  this  Court, 
or  even  at  law,  in  which  such  a  right  has  been  enforced; 
nor  am  I  acquainted  with  any  case  in  which  it  has  been 
done.  I  have  moreover  the  authority  of  the  judge 
of  the  longest  experience  in  this  Court,*-of  the  Vtce^ 
Chancellor  of  England^ — ^for  saying  that  he  has  never 
known  an  instance  in  which  such  an  order  has  been 
made,  except  in  one  case,  before  Lord  JSUon,  where 
the  order  was  in  fact  made  by  consent  (a). 

The  claim  of  the  Plaintiff  in  this  respect  has  been 
rested  upon  the  terms  of  the  statutes  which  I  shall 
presently  notice.  Now,  independently  of  certain  ex- 
pressions in  the  statutes  which  directly  point  to  the 
jurisdiction  of  this  Court,  and  supposing  this  Court 
not  to  be  a  court  of  record  within  the  meaning  of  the 
statutes,  the  question  suggests  itself,  whether  a  court 
of  equity  will  afford  any  assistance  in  ^ving  effect  to 
a  forfeiture,  or,  whether  the  parties  ought  not,  so  far 
as  respects  this  claim,  to  be  left  to  their  remedies  at 


(a)  See  4  Burr.  2390.    On  the  origin  of  the  clMue  impodng  the 
forfeitare,  tee  4  Burr.  2318,  2350. 
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1843.  law-  The  general  rule  undoubtedly  is,  that  where  a 
party  seeking  equitable  relief  is  incidentally  entitled 
to  the  benefit  of  a  penalty  or  forfeiture,  the  Court 
requires  him,  as  a  condition  of  its  as^tance,  to  waive 
Judgment,  (j^^  penalty  or  forfeiture  (a).  If,  therefore,  this  Court 
is  bound  to  order  the  delivery  of  the  copies,  the  right 
to  that  relief  must  be  found  in  some  conmion-law  right 
of  the  proprietor  of  the  copy,  independently  of  the 
penal  provisions  of  the  statutes ;  or  it  must  be  found 
in  those  words  of  the  statute  which  relate  to  suits  in 
equity.  Now,  I  am  not  aware  that  the  title  of  the 
Plaintiff  to  the  exercise  of  the  jurisdiction  of  this 
Court,  to  compel  the  delivery  up  of  the  copies  of  the 
work  in  question  to  the  proprietors  of  the  copyright, 
has  been,  or  can  be,  founded  upon  any  conmion-law 
right  anterior  to  or  independent  of  the  statute  of 
Queen  Anne.  There  would  be  great  difficulty  in  ap- 
plying to  this  subject  the  principles  of  the  common 
law,  which  in  certain  cases  ^ve  to  the  owner  of  an 
original  material  the  right  of  seizing  it,  in  whatever 
shape  it  may  be  found,  if  he  can  prove  it  to  be  his 
own  (ft) ;  or  which  relate  to  what  is  termed  confusion 
of  goods,  by  which,  if  one  man  voluntarily  mixes  his 
property  with  that  of  another,  so  that  the  two  be- 
come inseparable,  the  entirety  is  held  to  belong  to  him 
whose  property  has  been  invaded  (c).  It  may  be  true, 
that,  if  one  writes  or  prints  upon  the  paper  of  another, 
the  writing  or  printing  becomes  his  to  whom  the  paper 
belongs,  but  it  does  not  necessarily  follow  that  the  conr 
verse  of  that  proposition  would  be  true, — that  one  who 
writes  or  prints  upon  his  own  paper  the  composition 


(a)  See  Lord  Red.  Tr.  PL 
195,  287,  ed.  4,  167,  231,  ed.  3.; 
3  Bro.  C.C.  38.  Mason  y.  Murray y 
cited,  Id.  40 ;  Mo8.  75.  Brand  v. 
Gumming,  22  Yin.  Ab.  315,  pi.  4. 


(b)  2  Black.  Com.,  ed.   by 
Christian,  p.  404,  n.  (4). 

(c)  2  Black.  Com.  405.    See 
4  Burr.  2349. 
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of  another^  has  thereby  so  mixed  his  property  with 
the  property  of  the  author  whose  work  he  has  copied^ 
that  he  has  lost  his  original  title  to  the  material  which 
he  has  so  employed*  There  might  indeed  have  been 
some  countenance  for  such  a  principle  before  the  judg- 
ment of  the  House  of  Lords,  in  the  case  o£  Donaldson 
y.  Beckett  (a)^  had  confined  the  exclusive  right  of  authors 
within  the  limits  prescribed  by  the  statute,  and  thereby  ne- 
gatiyed  the  existence  of  that  absolute  common-law  right 
in  their  works  which  had  been  preyiously  supposed  to 
exist,  and  which  the  decision  of  the  Court  of  King's 
Bench,  in  the  case  of  Millar  y.  Taylor  {b),  had  tended  to 
affirm.  I  think,  therefore,  the  case  for  the  Plaintiff  on 
this  point  must  be  placed  on  another  ground,  and  that 
his  right  to  a  decree  of  this  Court  for  the  delivery  up 
of  the  copies,  if  that  right  exists,  must  be  found  within 
the  provisions  of  the  statutes,  and  not  upon  any  com- 
mon-law right  independent  of  them.  The  first  question 
then  is,  whether  these  Defendants  are  offenders  amena- 
ble to  the  penal  clauses  of  the  statutes  on  this  subject^ 
— arguing  upon  the  case  as  one  in  which  the  complaint 
is  not  that  the  work  published  by  the  Defendants  is 
a  literal  copy  of  the  Plaintiff's  work,  but  as  a  case  in 
which  the  claim  arises  wholly  out  of  the  breach  of  con- 
tract by  Dr.  Granville  (c). 


1843. 


Judgment. 


The  first  act  (8  Ann.  c.l9)  is  intituled,  "  An  Act  for 
the  Encouragement  of  Learning,  by  vesting  the  Copies 
of  printed  Books  in  the  Authors  or  Purchasers  of  such 
Copies,  during  the  Times  therein  mentioned;"  and  it 


(a)  2  Bro.  P.  C.  129,  Tom. 
ed.,  Appellant's  case,  and  resolu- 
tion of  the  House.  4  Burr.  2408. 
Opinions  of  tbe  judges,  from  the 
Journals.  A  statement  of  the 
speeches  more  at  large  is  to  be 


found  in  the  Gentleman's  Maga- 
sdne  for  February,  March,  and 
April,  1774. 

{b)  4  Burr.  2303. 

(c)  See  p.  562,  infira. 
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enacts^  that  the  author  and  his  aiwigns  ihall  have  the 
sole  right  of  printing  books  then  composed,  and  not 
printed  and  published,  or  that  should  thereafter  be  com- 
posed, for  the  term  of  fourteen  years  from  the  day  of 
the  first  publication, — ^and  then  it  proceeds  to  impose  a 
forfeiture  of  the  dieets  of  paper,  together  with  a  pecu- 
niary penalty,  in  respect  of  each  sheet,  upon  two  classes 
of  offenders  against  the  exdusive  right  thereby  con- 
ferred; first,  upon  those  who,  within  the  term,  print, 
reprint,  or  import,  or  cause  to  be  printed,  reprinted,  or 
imported,  any  such  books  without  the  consent  of  the 
proprietor  thereof;  and,  secondly,  upon  those  who, 
knowing  the  same  to  be  so  printed  or  reprinted  with- 
out such  consent,  shall  sell,  publish,  or  expose  to  sale, 
or  cause  to  be  sold,  published,  or  exposed  to  sale,  any 
such  books.  The  subsequent  section  contains  provisions, 
the  object  of  which  is,  that  the  title  of  the  proprietor 
to  the  property  in  the  book  may  be  known;  and  it  is 
provided  that  no  person  shall  be  subject  to  the  forfeitures 
or  penalties  mentioned  in  the  act,  unless  the  title  to  the 
copies  of  the  book  shall,  before  publication,  be  regis- 
tered (a).  It  seems  to  me  to  be  dear  upon  this  statute 
that  these  penal  provisions  are  applicable  to  unlawful 
copies  of  such  books  only  as  have  been  actually  com- 
posed and  registered,  and  are  not  applicable  to  books 
which  have  not  been  actually  composed  and  registered. 
The  stat,  41  Geo.  3,  c  107,  is  similarly  intituled, — 
as  being  for  the  purpose  of  securing  the  right  to  the 
authors  of  printed  books:  it  increases  the  penalty  for 
each  sheet,  and  extends  both  the  penalty  and  the  fop- 
feiture  so  as  to  embrace  a  third  class  of  offenders, 
namely,  persons  who  shall  have  in  their  possession  for 
sale  any  such  book  or  books  without  the  consent  of  the 
proprietor.    This  act  first  introduces  the  provision  which 


(a)  See  also  15  Geo.  3,  c.  53,  8.  G. 
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has  been  m^nly  relied  upon  by  the  Plaintiff  in  this  case, 
— that  such  offenders  as  are  previously  described  shall 
forfeit  the  books  and  sheets,  and  shall  deliver  up  the 
same  to  the  proprietor  of  the  copyright,  upon  the  order 
of  any  court  of  record  in  which  any  action  or  suit  at 
law  or  equity  shall  be  brought,  to  be  made  on  motion 
or  petition  to  the  said  court  The  acts  on  this  subject 
are  different  in  their  terms.  The  last  act  (the  54  Geo.  3, 
c.  156)  gives  the  remedy  in  respect  of  books  then  com- 
posed and  not  printed  and  published,  and  books  there- 
after to  be  composed  and  printed  and  published,  and 
the  spedal  remedy  is  given  as  in  the  act  of  the 
41  Geo.  3.  By  sect.  5,  the  entry  of  the  title  to  the 
copy  of  the  book  is  to  be  made  within  a  month,  or  the 
parties  are  liable  to  a  penalty ;  but  it  is  provided  that 
the  failure  to  make  the  entry  is  not  to  affect  the  copy- 
right Now,  I  think  it  is  clear  upon  these  statutes, 
that,  in  order  to  become  an  offender  within  the  penal 
clauses,  the  book,  the  copyright  of  which  is  invaded, 
must  at  the  least  have  been  composed  and  regbtered  at 
the  time  of  the  offence. 


184.3. 

CoLBURir 

V. 

SlMMS. 


It  is  plain  that,  according  to  the  stat  54  Geo.  3, 
c  156,  s.  4,  as  well  as  according  to  the  reason  of  the 
ease,  a  person  not  knowing  that  he  was  committing  an 
injury  may  publish  or  sell  a  work,  of  which  the  copy-r 
right  is  in  another,  with  perfect  innocence.  The  act, 
speaking  of  the  person  publishing  or  selling,  says,  that 
it  must  be  with  notice  that  the  work  was  unlawfully 
printed.  The  situation  of  the  printer  is  more  onerous : 
he  may  be  an  offender  within  the  terms  of  the  act,  and 
liable  to  its  penalties,  even  when  it  is  possible  that  he 
may  have  acted  in  ignorance  that  he  was  committing  a 
wrong  upon  any  one.  The  booksellers  might  therefore 
have  innocentiy  published  this  work,  though  it  was  a 
breach  of  Dr.  GranviUe^s  contract.     There  may,   no 
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doubt,  be  a  material  distinction  between  a  printer  and  a 
publisher.  A  printer^  copying  a  work  which  he  finds  to 
exist  in  print,  may  be  bound  to  inquire  whether  the  copy- 
right has  expired ;  but  a  person  merely  employed  to  sell 
a  work,  purporting  to  be  an  original  work,  may  not  be 
under  an  obligation  to  make  that  inquiry. 

There  is  no  question  but  that  a  court  of  equity  will 
protect  a  publisher  from  a  violation  of  his  contract,  and 
will  interpose  to  restrain  a  party  from  committing  any 
act  amounting  to  such  violation,  even  if  that  party  had 
no  previous  notice ;  but  it  is  difficult  to  hold  a  party  to 
be  an  offender  within  the  act,  where  the  offence  charged 
is  the  publication  of  that  which  purported  to  be  an  ori- 
^nal  work,  and  seems  in  fact  to  have  been  original, 
although  the  Defendants  had  no  titie  to  publish  it  Jt 
is,  I  think,  clear  that  these  persons  are  not  offenders,  as 
having  printed  a  book  which  was  previously  in  existence 
as  a  composed  and  registered  book.  Though  a  party 
is  liable  to  be  restrained  by  injunction  from  printing  a 
work  the  copyright  of  which  is  in  another  person  (a), 
that  does  not  make  him  an  offender  within  the  act» 
unless  the  case  brings  him  within  the  precise  situation 
contemplated  (i^).  The  act  is  remedial  to  some  extent^ 
but,  so  far  as  the  forfeiture  is  imposed,  it  must  be  con- 
strued strictiy. 


Having  come  to  the  conclusion  that  the  Defendants 
have  not  made  themselves  subject  to  the  penal  clause  in 
question,  I  am  not  called  upon  to  consider  whether  a 
court  of  equity  is  a  court  of  record  within  the  meaning 
of  the  acts  41  Geo  3  and  54  Geo.  3,  or  whether  a  party 

(a)  I njanctions  before  the  Stat,  by  the  statute  had  expired,  4 

8   Ann.   c.   19,    i^Bnr.   2315,  Burr.  2325,  2353,  2379;  and  see 

2317,  2328;  2  Bro.  P.  C.  137,  Id.  2399,  2407. 

Tom.  ed. :  after  the  term  given  (fi)  See  4  Burr.  2381. 
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is  confined  to  the  specific  remedy  pointed  out  by  the 
acts  41  Geo.  3,  c  107,  and  54  Geo.  3,  c.  156.  The 
Stat.  8  Ann.  c  19,  has  not  pointed  out  any  particular 
remedy.  It  is  true  that,  where  an  act  creates  a  new 
right  and  provides  a  remedy,  many  cases  decide  that 
the  party  who  would  enforce  the  right  must  pursue  the 
remedy  given  by  the  act;  but  the  cases  decide  also, 
that  if  an  act  gives  a  right  or  imposes  a  duty,  and  does 
not  direct  in  what  manner  it  shall  be  enforced,  the 
courts  of  ordinary  jurisdiction  must  apply  the  appro- 
priate remedies,  and  that  existing  remedies  are  not 
taken  away  by  a  statute  which  gives  a  new  one.  Be- 
tween the  passing  of  the  stat  8  Ann.  and  that  of  the  41 
Geo.  3,  there  must  have  been  an  interval  of  time,  during 
which  the  courts  of  ordinary  jurisdiction  would  have 
been  bound  to  find  and  apply  the  proper  remedies  for 
giving  effect  to  the  former  statute  in  all  cases  within  its 
provisions ;  and  the  jurisdiction  thus  of  necessity  exist- 
ing during  the  interval  is  not  taken  away  by  the  passing 
of  an  act  which  merely  gives  a  special  remedy.  I 
cannot,  therefore,  admit  the  ailment  for  the  De- 
fendants, that,  because  the  statute  has  given  certain 
specific  remedies,  therefore  a  party  is  precluded  from 
any  other  remedy  which  is  proper  for  the  protection  of 
the  right  which  the  statute  gives  him,  and  which  he 
might  have  had  when  the  act  passed.  I  may  also  add, 
that,  if  the  question  was  merely  whether  the  remedy 
could  be  given  only  upon  motion  or  petition,  I  should 
feel  no  difficulty  in  directing  the  cause  to  stand  over, 
for  the  purpose  of  making  the  motion  or  presenting  the 
petition. 


1843. 


Judgment. 


I  desire  to  guard  myself  also  from  being  supposed  to 
express  any  opinion  whether  I  could  in  this  case  order 
the  delivery  up  of  the  copies  in  the  absence  of  Messrs. 
Green  jr  Simms:   the  paper  is   unquestionably  their 
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1843.  property^  and  it  would  be  an  anomaly,  if  I  oould  order 
that  property  to  be  delivered  up  and  converted  into 
waste  paper  in  the  abeenoe  of  the  parties  to  whom  it 
belongs. 

Judgmtnim 

Principle  upon  The  remidning  question  is  as  to  the  costs.     The 

Court  gives  an  Plaintiff  has  succeeded  in  the  most  material  part  of  his 

profi^of  the*  ^^*'®  ^y  making  the  injunction  perpetual     The  suppo- 

nniAwfai  work,  gition,  that  at  the  hearing  of  the  cause  this  Court  could 

in  the  caie  of 

piiBcy.  give  the  Plaintiff  something  beyond  the  account,  was, 

however,  erroneous.  It  is  true  that  the  Court  does 
not,  by  an  account,  accurately  measure  the  damage 
sustained  by  the  proprietor  of  an  expensive  work  fix>m 
the  invasion  of  his  copyright  by  the  publication  of  a 
cheaper  book.  It  is  impossible  to  know  how  many 
copies  of  the  dearer  book  are  excluded  from  sale  by 
the  interposition  of  the  cheaper  one.  The  Court,  by 
the  account,  as  the  nearest  approximation  which  it 
can  make  to  justice,  takes  from  the  wrong-doer  all  the 
profits  he  has  made  by  his  piracy,  and  gives  them  to 
the  party  who  has  been  wronged.  In  doing  this  the 
Court  may  often  give  the  injured  party  more,  in  fact, 
than  he  is  entitled  to,  for  non  constat  that  a  single 
ad^tional  copy  of  the  more  expensive  book  would  have 
been  sold,  if  the  injury  by  the  sale  of  the  cheaper  book 
had  not  been  committed.  The  court  of  equity,  how- 
ever, does  not  give  anything  beyond  the  account,  and 
I  therefore  think  the  Defendants  offered  all  that  the 
Pluntiff  was  entitled  to.  With  regard  to  the  costs 
incurred  subsequently  to  the  Defendants'  offer,  the  ob- 
servations of  Lord  Cottenham  in  MiUxngton  v.  Fox  are 
important.  The  parties  there  were  perfectly  unconscious 
that  they  had  committed  a  wrong  by  the  use  of  another 
man's  mark ;  and  Lord  Cottenham,  after  saying  that  the 
plaintiffs  were  entitled  to  their  decree,  adds,  that  this 
abstract  right  of  the  plaintiff  was  not  the  only  right  he 


CASES  IN  CHANCERY.  561 

had  to  guard:  there  was  another  object  which  the  1843. 
Court  must  keep  in  view — ^that  of  repressing  unne- 
cessary litigation,  and  of  keeping  litigation  within  the 
bounds  which  are  essential  to  the  establishment  and 
vindication  of  the  rights  of  the  parties  (a).  If  a  pUdn- 
tiff,  immediately  after  the  suit  is  commenced,  is  offered 
and  may  obtain  all  he  seeks,  and  still  thinks  proper  to  go 
on  with  his  suit,  the  Court  may  give  him  his  decree,  but 
will  not  give  him  the  costs  of  the  suit  so  unnecessarily 
prosecuted.  I  think  that  is  the  whole  prindple  of  the 
judgment  in  MiJUngton  v.  Fox.  Lord  CoiUnham  had  not 
his  attention  called  to  the  fact,  that  the  expense  of  filing 
the  bill  had  been  incurred  before  the  phdntiffs  received 
the  letter  offering  compensation,  and  he  certainly  forti* 
fies  his  judgment  by  saying  that  the  defendants  in  that 
case  were  innocent  parties,  having  conmiitted  the  wrong 
ignorantiy,  which  cannot  be  said  of  Dr.  Granvilk  in  this 
case ;  but  I  think  I  am  justified  by  that  authority  in 
saying,  that  where  a  defendant  offers  to  ^ve  all  that  a 
plaintiff  is  entitied  to,  and  the  plaintiff  refuses  the  offer, 
and  says,  *^  Because  you  have  committed  a  firaud  I  will 
exerdse  my  power  of  harassing  you  with  a  Chancery 
suit,"  this  Court  will  refuse  the  plaintiff  his  subse- 
quent costs  (&)• 

In  Kelly  v.  Hooper  (c),  the  only  question  was,  up  to  what 
point  the  pliuntiff  was  justified  in  prosecuting  his  suit. 
It  appears  to  me  that  in  this  case  the  Plaintiff  was  not 
bound  to  receive  the  aflidavits  tendered  by  the  Defend- 
ants ;  and  with  respect  to  the  account  prayed,  I  think 
he  had  a  right  to  call  for  an  answer ;  I  cannot^  therefore, 

(a)  3  Myl.  &  Cr.  353.  plaintiflTs  demand.  Pemberton  ▼• 

(b)  See  some    late   cases    in  Topham,  1  Beav.  316;  Hoiden 
which  orders  have  been  made  for  ▼.  KynoiUm,  2  Bear.  205. 
dismissal  of  the  bill  on  motion  of        (c)  1  Y.  &  CoIL  C.  C.  197. 
the  defendant,  submitting  to  the 
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1843.  say  that  I  think  the  Plaintiff  was  wrong  up  to  the  time 
of  getting  in  the  answer.  I  think  the  Plaintiff  is  entitled, 
as  against  some  of  the  Defendants,  to  all  the  costs  up 
to  and  including  the  answer,  but  that  he  is  not  entitied 
Judgmmt,  ^  j^j^  ^^^^  subsequent  to  that  time.  There  is  a  diflB.- 
culty  as  between  the  Co-defendants :  Dr.  Granville^  by 
misleading  the  other  parties,  has  occasimied  the  suit,  and 
he  therefore  must  pay  the  costs  of  the  Defendants,  who 
have  been  misled  by  him.  Simtns  Sf  San  had  some 
notice  of  the  Plaintiff's  claim,  but  the  time  of  that 
notice  does  not  appear.  The  other  Defendants  deny 
notice  altogether,  and  there  is  nothing  to  lead  to  the 
suspicion  that  they  had  notice.  I  shall,  unless  an  in- 
quiry is  asked,  direct  the  Plaintiff  to  pay  all  the  De- 
fendants (except  Dr.  GranvUk)  their  costs,  and  add 
them  to  his  own  costs,  to  be  paid  by  Dr.  GranvUk; 
but  if  Dr.  GranviUe  desires  it,  I  will  direct  an  inquiry 
whether  the  other  Defendants  had  notice  of  tiie  Plain- 
tiff's right,  and  when  they  had  such  notice. 


The  counsel  for  the  Plaintiff  stated  that  his  right  to 
the  relief  which  he  sought  was  founded,  not  only  upon 
the  breach  of  the  contract  by  Dr.  GranvUk^  but  also 
upon  the  fact  that  the  **  Hand  Book"  was  a  literal  copy 
of  the  Plaintiff's  book,  so  far  as  it  related  to  Bath^  witii 
a  few  yery  minute  alterations,  as  would  appear  by  coni- 
parison  of  the  two  books,  which,  owing  to  the  injunc- 
tion haying  been  submitted  to,  it  had  not  been  thought 
necessary  distinctly  to  make  at  the  hearing,  and  that 
the  judgment  pronounced  was  not  therefore  conclusiye. 
This  fact  was  not  disputed  by  the  counsel  for  the 
Defendants. 
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Vice-Chancellor: — 

I  gave  my  opinion  upon  this  case^  upon  the  snpposi* 
tion  that  the  injury  complained  of,  or,  at  all  events,  that 
the  grounds  upon  which  alone  I  had  been  asked  to  give 
relief,  was  the  violation  of  that  part  of  Dr.  Granvilk^s 
agreement  by  which  he  had  bound  himself  not  to  write 
any  work  similar  to  that  which  he  had  agreed  to  write 
for  the  Plaintiff,  and  not  that  the  "  Hand  Book"  was 
a  copy  of  the  Plaintiff's  work.  Assuming  this,  I  was 
of  opinion,  that,  however  the  Plaintiffs  might  be  entitled 
to  the  injunction  of  this  Court  to  protect  them  against 
a  breach  of  Dr.  Granville's  agreement,  and  preserve  to 
them  their  copyright  in  specie,  the  Defendants  were  not 
offenders  within  the  penal  clauses  of  the  statutes  referred 
to,  which  clauses  (as  I  understand  them)  suppose  the 
unlicensed  printing  and  publishing  of  a  book  previously 
composed  and  registered,  and  do  not  extend  to  the  print- 
ing and  publishing  of  a  new  work,  although  such  printing 
and  publishing  might  be  a  violation  of  the  Plaintiff's 
rights^  and  an  injury  to  his  copyright  in  an  existing 
work.  I  was  told,  however,  and  I  do  not  understand 
the  fact  to  be  denied, — that  the  '*  Hand  Book  "  is,  to  a 
great  extent,  a  literal  copy  of  that  part  of  the  Plaintiff's 
work  which  relates  to  Bath  ;  and  as  to  the  rest,  that  it 
is  merely  what  I  may  term  a  colourable  alteration  of  the 
same  work.  The  question  then  arises, — whether,  upon 
the  fact  which  is  now  before  me,  the  Plaintiff  is  entitled 
to  the  specific  relief  which  he  asks,  on  the  ground  that 
any  of  the  Defendants  is  an  offender  within  the  penal 
clauses  of  the  statutes  for  the  protection  of  literary  pro- 
perty. 


AprU  2&ik. 
Judgment. 


I  adverted  in  my  former  judgment  to  the  differences 
which  occur  in  the  several  statutes,  not  only  in  the 
nature  of  tiie  offences  which  they  specify, — in  the 
amount  of  the  penalties,  and  in  the  remedies  for  recover- 
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Judffmeni. 


ing  them, — ^but  also  in  the  description  of  the  property 
to  be  protected.  In  the  stat.  8  Ann.  it  is  books  then 
composed  and  not  printed  and  published,  or  thereafter 
to  be  composed ;  and  in  the  54  Gea  3,  books  composed 
but  not  printed  or  published,  or  thereafter  to  be  com- 
posed and  printed  and  published.  These  statutes,  being 
in  pari  materia,  are  to  be  construed  with  reference  to 
each  other,  and  they  are  in  their  general  provisions  no 
doubt  remedial,  and  therefore  to  be  construed  liberally, 
so  as  to  suppress  the  mischief  and  advance  the  remedy ; 
but  so  far  as  respects  those  clauses  which  are  purely 
penal,  it  is  clear  that  any  party  to  be  affected  by  them 
must  be  brought  strictly  within  their  operation.  The 
8tat»  8  Ann.  creates  a  forfeiture,  but  leaves  the  courts 
of  ordinary  jurisdiction  to  deal  with  it  according  to 
their  ordinary  principles.  It  is  under  tiie  subsequent 
statutes,  in  which  a  court  of  equity  is  named,  that  this 
Court  must  interfere, — ^if  it  does  interfere, — to  give 
effect  to  the  forfeiture.  I  cannot,  for  this  purpose,  in 
order  to  render  the  later  statutes  more  stringent,  im- 
port into  them  any  part  of  the  8  Ann.  which  the  legis- 
lature has  not  embodied  in  them  (a).  But,  taking  all 
these  acts  for  the  protection  of  literary  property  as  they 
stand,  I  am  of  opinion,  for  the  reasons  I  have  already 
stated,  that,  whatever  may  be  the  liability  of  a  party  to 
an  action  for  damages,  or  to  an  injunction,  he  does  not 
become  subject  to  these  purely  penal  clauses,  unless  the 
work,  the  copyright  of  which  has  been  invaded,  had 
been  registered  as  well  as  composed,  at  the  time  the 
act  is  done  to  which  the  penalty  and  forfdture  would 
attach. 


(a)  See  WJ^U  v.  Qeroeh,2B. 
&  A.  288y  in  which  it  was  held, 
upon  these  statutes,  construed 
with  reference  to  each  other,  that 
the  author  of  a  book  printed  and 


published  did  not,  by  publuhing 
the  work  before  he  printed  it,  lose 
his  remedy,  under  the  54  Geo.  3, 
in  respect  of  a  piracy  after  it  was 
printed. 
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Applying  this  principle,  in  the  first  place,  to  the 
Defendants  Simms  8f  San,  who  have  in  their  possession 
373  copies  of  the  "  Hand  Book/'  I  have  looked  into  the 
pleadings  to  see  what  the  case  before  me  is  with  respect 
to  these  points.  There  are  some  general  allegations  in 
the  bill,  but  there  is  no  statement  of  the  time  when  the 
Plaintiff's  work  was  entered,  and  there  is  no  evidence  or 
admission  in  the  answer  of  the  time  or  times  at  which  the 
Plaintiff's  book  was  composed,  entered,  or  printed.  The 
case  in  fact  was  evidentiy  not  framed  with  any  distinct 
view  to  the  point  of  forfeiture ;  and  the  result  is,  that 
there  are  not  such  facts  before  me  as  would  justify  me 
in  deciding  that  the  Defendants  Messrs.  Simms  are  to 
be  visited  with  the  forfeiture  as  offenders  within  the  act 
The  same  observations  will  apply  to  the  other  Defend- 
ants ;  but  as  r^ards  TiU  Sf  Bogue,  they  are  not  now 
in  possession  of  any  of  the  copies,  and  Dr.  GranmlU  has 
one  copy,  which  is  not  for  sale. 


1B43. 


Judgment. 


I  do  not  see  any  ground  for  altering  the  decree  which 
I  have  already  expressed  my  intention  to  make.  I  may 
observe,  that  the  daim  which  I  have  been  called  upon 
to  consider  is  the  right  of  the  Plaintiff  to  enforce  the 
extreme  penalty  which  the  law  imposes  in  the  most 
aggravated  case, — a  right  which  the  absence  of  prece- 
dent shews  to  have  been  scarcely  ever  resorted  to,  and 
therefore  not  to  be  practically  necessary  for  the  protec- 
tion of  literary  property. 


CASES  15  CHAKCERT. 


ntJkandisa  ATTORNEY^EXERAL  v.  LUCAS. 

TW  h^bud  X  HIS  infbnDation  was  filed  under  the  Maniage  Act, 
j"ul  (^  ^^  ^f  ^  7^(a))>  At  the  relation  of  jR.  Jayo.  The 
.  - '  ?^  information  stated,  that  Elizabeth,  the  wife  of  the  De- 
hkeif  iworiiig  fendant  Philip  Lucas,  was  the  only  duld  of  the  rehttor, 
ofbcr  parent  <^  was  an  infimt  of  the  age  of  nineteen  years:  that  on 
ia^MhJ^l  the  24th  of  August  preceding,  the  Defendant  Fkilg} 
pdkd  to  ^  Lucas  applied  for  and  obtained  a  license  for  the  solem- 
rebtms  to  ni^  uizatiou  of  a  marriage  between  himself  and  the  said 
^  JEHzabeth,  and  that  on  the  3l8t  of  August  the  maniage 
A*^¥^"'  was  solenmized  by   yirtue  of  such  license:  that  the 

na^  JkcXf  ^4  ^ 

Oeo.  4,  e.  76,    license  was  procured  by  means  of  the  Defendant  I^uBp 

s.  23),  Mekiof  .  . 

tbe  forfcitore     Lucos  swcaring,  among  other  things,  that  the  consent  of 

in  the  w£7^     ^^^  relator  to  such  marriage  had  been  obtwied,  whereas 

property,  and  a  ^^g  Defendant  well  knew  that  such  consent  had  never 

lettlemcnt  of  ^ 

the  aame  npon    been  given,  but  on  the  contrary,  that  the  said  marriage 

had  been  solenmized  without  the  consent  of  the  relator 
or  his  wife,  (the  mother  of  the  said  Elizabeth) ;  and  that 
the  relator  and  his  ssud  wife  had  always  objected  there- 
to, alleging  divers  circumstances  in  evidence  thereof^ 
and  in  particular  that  the  Defendant  induced  the  said 
Elizabeth  to  leave  the  relator's  house  clandestinely,  pre- 
vious to  and  for  the  purpose  of  the  said  marriage :  that 
the  Defendant  had  in  his  possession  various  letters  and 
papers,  from  which  the  truth  of  the  said  allegations 
would  appear.  The  information  alleged,  that  the  sud 
Elizabeth  was  entitled  to  certain  real  and  personal  pro- 
perty, expectant  on  the  decease  of  the  relator  and  his 
wife ;  and  it  prayed  a  declaration  that  the  Defendant 
Philip  LvucoM  had  forfeited  all  interest  in  such  property, 
and  that  an  account  might  be  taken  of  all  the  property 
to  which  the  said  Elizabeth  was  entitled  at  the  time  of 

(a)  Sect.  23. 
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her  marriage^  and  that  the  same  might  be  settled  under 
the  direction  of  the  Court  for  the  benefit  of  the  said 
Elizabeth  and  her  issue.  The  Defendant  FhiUp  LucaM, 
by  his  answer  admitting  the  marriage,  insisted  that  he 
was  not  bound  to  answer  whether  the  said  EUzabeth 
was  not  a  minor, — whether  he  did  not  obtain  the  license 
by  swearing  that  he  had  the  consent  of  the  relator,  or 
whether  the  marriage  took  place  by  yirtue  of  such 
license,  or  whether  the  relator  had  always  withheld 
his  consent,  or  as  to  the  circumstances  stated  as  eyidence 
thereof;  for  the  Defendant  said  that  it  appeared  on  the 
face  of  the  information  that  the  same  was  filed  for  the 
purpose  of  having  it  declared  that  he  had  forfeited  his 
interest  in  the  real  and  personal  estate  of  the  said  EUza- 
beth, and  of  enforcing  such  forfeiture ;  and  further,  that 
he  was  thereby  charged  with  matters  which  would,  if 
true,  render  him  liable  to  an  indictment  and  to  punish- 
ment for  misdemeanor. 
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Statement. 


Exceptions  for  insufliciency  were  taken  with  re^ct 
to  the  facts  which  the  Defendant  had  so  declined  to 
answer.  The  Master  reported  the  answer  suflicient,  and 
exceptions  were  taken  to  the  Master's  report. 


Mr.  RoupeU  and  Mr.  Biltan,  for  the  informant. 


This  is  one  of  the  cases  in  which  the  Court  has  a  spe- 
cial  jurisdiction  by  statute  to  give  relief,  notwithstand- 
ing that  relief  be  the  enforcing  of  a  forfeiture :  Attorney- 
General  v.  MuOayiay  But  this  is  not  in  the  nature  of 
a  forfeiture,  although  nominally  so :  it  is  merely  a  pre- 
servation to,  or  a  continuance  in,  the  wife  of  her  interest 
in  her  own  property, — the  object  of  the  information  being 


Arffument. 


(a)  4  Run.  329. 
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to  modify  that  interest  by  a  eettlement  of  it  upon  her- 
self and  issue :  Duplessis  v.  The  Attorney-General  (a), 
Wrottesley  v.  Bendish{b\  Chauncey  v.  Tahourden{c\ 
Lucas  V.  Evans  {d},  Chancey  v.  Fenhoulet  {e),  Fane  v. 
Atlee  {ff)y  Lard  Uxbridge  y.  Staveland(h),  Smith  v. 
Read  (1%  Botekr  v.  AJUngtan  (A),  Bird  v.  Hardtoicke  (/)• 


The  rule,  that  a  defendant  shall  not  be  compelled  to 
answer  with  respect  to  drcumstances  which  might  occa^ 
sion  a  loss  or  forfeiture  of  property,  applies  only  where 
that  forfeiture  is  to  be  enforced  at  law ;  if  the  relief  is 
to  be  given  in  equity,  the  defendant  must  answer,  how- 
ever prejudicial  to  his  interests  the  answer  might  be : 
this  is  proved  by  the  common  practice  of  the  Court, 
and  the  cases  are  consistent  with  it  The  defence,  on 
the  alleged  ground  of  the  liability  to  punishment  as 
for  a  misdemeanor,  is  answered  by  the  fact  that  such 
liability  does  not  exist:  Bex  v.  Thomas  Foster {m). 
Woodman's  case{n).  There  are  some  of  the  facts  to 
which  the  objections  to  answer  certainly  do  not  apply. 


Mr.  JHnney  and  Mr.  Heathfield,  for  the  Defendant, 
cited  Claridge  v.  Hoare(o),  Beame's  PI.  Eq.,  p.  263, 
Orme  v.  Crochford(p),  Monnins  v.  Monnins  {q) ;  and  con- 
trasted the  provisions  in  the  act  upon  which  the  suit 
was  founded  with  those  of  the  acts  9  Ann.  c.  14,  s.  3, 
against  gaming,  and  7  Geo.  2,  c.  8,  s.  2,  against  stock- 
jobbing, which  contain  special  provisions  requiring  an 
answer  to  be  given.     As  to  the  sejMiration  of  the  dis- 


(a)  1  Bro.  P.  C.  415, 
•d. 

(b)  3  P.  Wms.  235. 
(e)  2  Atk.  392. 

(d)  3  Id.  260. 
(0  2  Ves.  265. 
(^)  1  Eq.  Ca.  Ab.  77. 
(A)  1  Vw,  56. 


Tom.         (i)  I  Atk.  527. 
(k)  3  Id.  453. 
(0  1  Vera.  109. 
(m)  Russ.  &  Ry.  Or.  Ca.  459. 
(n)  1  Leachy  Cr.  Ca.  64,  n. 
(0)  14  Vea.  5d. 
(p)  13  Price,  376. 
(q)  2  Rep.  in  Cha.  36. 
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covery^  which  might  be  harmless,  from  that  which  clearly 
led  to  forfeiture  or  penalty,  they  referred  to  Paxton 
V.  Douglas  (d).  The  Order  XXVIII,  of  August,  1841, 
enabled  the  Defendant,  by  answer,  to  decline  answering. 


Vice-Chancellor  : — 

The  object  of  the  suit  is  to  deprive  the  husband  of 
property  which  he  acquires  in  his  marital  right  A 
court  of  equity  compels  a  defendant  to  give  discovery 
generally  in  aid  of  the  plaintiff's  case;  but  whatever 
the  merits  of  the  case  may  be,  there  are  certain  ques- 
tions which  the  defendant  is  not  bound  to  answer. 
Among  these  are  questions  the  answers  to  which  would 
involve  the  disclosure  of  privileged  communications,  and 
such  matters  as  may  subject  the  defendant  to  pains,  pe- 
nalties, and  forfeitures.  With  respect  to  these  questions  it 
is  perfectiy  immaterial  whether  the  objection  be  taken  by 
demurrer  or  answer:  the  defendant  is  equally  protected. 
The  thirty-eighth  Order  of  August,  1841,  therefore,  has 
no  application.  That  Order  was  not  necessary  in  such 
a  case:  it  was  intended  to  provide  for  cases  in  which 
the  defendant  could  not  previously  protect  himself  by 
answer.  I  think  this  case  is  not  of  that  class  in  which 
the  fact,  the  subject  of  inquiry,  has  been  attended  with 
a  mere  determination  of  interest  by  force  of  an  original 
limitation,  but  that  the  present  case  is  within  the  rule 
applicable  to  penalties  and  forfeitures,  and  that  the 
Defendant  cannot  tiierefore  be  compelled  to  answer  any 
of  the  interrogatories  which  are  the  subject  of  these 
exceptions. 


1843. 

Attornet- 
Genbral 

V. 

Lucas. 

JU'yWMHta 


It  has  been  argued,  however,  that  a  different  principle 
applies  where  the  bill  is  for  relief  as  well  as  discovery. 


VOL.  IL 


(a)  leVes.  239;  19  Id.  225. 
QQ 


H.W. 
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and  the  effect  of  the  discovery  is  to  be  worked  out  m 

equity.     This  distinction  is  not  to  be  found  in  any  of 

the  casesy  and  it  appears  to  me  to  be  unfounded  in  prin* 

ciple.     I  think  I  should  be  introducing  an  unmeaning 

refinement,  if  I  decided  that  the  same  principle  did  not 

govern  the  case,  whether  the  relief  was  at  law  or  in 

equity. 

Exceptions  overruled 


MORLEY  V.  RENNOLDSON. 
2^ApHi;  MORLEY  V.  LINKSON. 

eth  May,  -Yjrr 

The  testator  W  •  RENNOLDSON,  by  his  wiU,  dated  the  4th  of 
realdoe  of  his  ^  November,  1834,  gave  and  bequeathed  all  his  household 
to^'da^'hter  fP^  *^^  furniture,  plate,  glass,  linen,  china,  books, 
upon  trust  for  prints,  and  pictures,  unto  and  to  be  equally  divided  be- 
•nce  and  sup.  twccn  his  wife  Emma  and  his  daughter  Margaret;  and 
SSained  tiren!  ^^  ^^  &^^  ^  ^^  ^^  ^^®  ""^^  daughter  Morgoretj 
^J^^'^^'  the  sum  of  150/.  each  for  mourning,  to  be  paid  to  them 
consent  of  his  within  two  Calendar  months  next  after  his  decease ;  the 
said  legacy  to  his  daughter  to  be  paid  and  applied  to  her 
use  by  his  executors,  if  she  had  not  then  attained  twenty- 
one.  And  he  gave  his  leasehold  house  in  Turner-street 
unto  his  wife,  and  directed  that  she  should  provide  a 


trustees  under 
that  age,  and 
upon  her  at- 
taining such 
age  or  her  mar< 
riage,  for  her 
separate  use, 
with  remainder 


to  her  children; 

and  in  case  of  her  death  witiiout  issue,  he  bequeathed  the  same  to  certain  Iq^atees  in  remain- 
der. The  testator  afterwards  declared  by  a  codicil,  that,  in  consequence  of  a  nervous  dehilit/y 
his  daughter  was  unfit  for  the  control  of  herself,  and  his  will  was  that  she  should  not  marry, 
and  in  case  of  her  marriage  or  death,  he  gave  the  property  he  bad  bequeathed  to  her  OTcr 
to  the  same  legatees  in  remainder. 

Held,  that  the  limitation  OTcr  by  the  codicil,  bebg  fai  general  restraint  of  marriage,  w« 
Toid  as  to  the  life-interest  of  the  daughter. 

lliat  the  Conrt  would  not  inquire  into  the  fact  of  whether  the  testator  was  mistaken  or 
not,  with  reference  to  his  daughter's  health  or  capacity. 

Whether  the  interest  in  remainder  bequeathed  to  the  children  of  the  dai^tcr  by  the 
will  was  reroked  by  the  codicil ;  queere. 

The  legatees  of  two-sixths  of  the  residuary  Aind,  expressed  by  the  codicil  to  take  in  re- 
mainder in  case  of  the  marriage  or  death  of  the  daughter,  being  out  of  the  jurisdiction,  tho 
Court  made  the  declaration  of  right  with  respect  to  the  other  ibur  sixth  parts  only. 
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suitable  apartment  therein  for  the  residence  of  his  said 
daughter  Margaret^  so  long  as  she  should  remain  single 
and  unmarried,  and  desired  to  live  with  his  wife,  to 
whose  care  he  strongly  recommended  her.  And  he 
gave  and  bequeathed  the  residue  of  his  personal  estate 
to  trustees  therein  named,  upon  trust  to  pay  and  apply 
certain  sums  for  the  benefit  of  his  said  wife,  and  his 
daughter  Emma^  and  the  issue  of  his  daughter  Emma^ 
and  upon  further  trust  to  pay  and  apply  all,  or  a  com- 
petent part  (in  the  discretion  of  his  trustees)  of,  the 
residue  of  the  annual  proceeds  of  the  trust  monies,  in 
the  maintenance  and  support  of  his  daughter  Margaret^ 
until  she  should  attain  twenty-one,  or  be  married  under 
that  age  with  the  consent  of  the  said  trustees,  or  the 
greater  number  of  them,  in  such  mamier  as  the  trustees 
should  think  fit;  and  the  remainder  of  such  annual  pro- 
ceeds, from  time  to  time,  to  be  added  to  the  principal ; 
and  immediately  ailer  his  daughter  Margaret  should 
attain  the  age  of  twenty-one,  or  be  married  under  that 
age  with  such  consent  as  aforesaid,  then  upon  trust  to 
pay  the  interest  and  dividends  of  the  said  residue  of  the 
trust  monies  unto  his  daughter  Margaret^  for  her  sole 
use  and  benefit,  without  power  of  anticipation;  and 
after  her  decease,  he  directed  that  the  residue  of  the  said 
trust  monies  should  be  in  trust  for  all  and  every  her 
child  and  children,  as  therein  mentioned.  And  in  case 
his  said  daughter  should  die  without  leaving  any  such 
child  or  children,  he  directed  that  his  said  trustees  should 
stand  possessed  of  the  said  trust  monies,  or  so  much 
thereof  as  remained  undisposed  of^  upon  trust  to  pay 
and  transfer  three  fourth  parts  thereof  unto  his  daughter 
Ernma^  and  his  nephews  William  Bennoldson  and  John 
Daltan,  equally,  and  the  other  fourth  part  thereof  unto 
his  niece  Mary  Harvey,  for  her  separate  use. 


184,3. 


SMetmetti. 


By  a  codicil,  dated  the  15th  of  February,  1836,  the 
Qq2 
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testator  revoked  the  last-mentioned  ultimate  bequest  of 
the  residue  of  lus  personal  estate  in  fourths,  in  case  of 
the  death  of  his  daughter  Margaret  without  issue,  and 
bequeathed  one  moiety  of  the  same  to  his  daughter 
Emmoy  and  the  other  moiety  to  his  said  nephews  and 
niece :  and  he  appointed  the  Defendant  R.  Linkson  exe- 
cutor and  trustee,  instead  of  one  of  the  first-named  exe- 
cutors, who  was  dead. 


The  testator  made  a  second  codidl,  dated  the  30th  of 
October,  1836,  upon  which  the  question  in  the  cause 
arose :  this  codicil  was  as  follows: — '^  In  consequence  of 
the  continued  nervous  debility  under  which  my  daugh- 
ter Margaret  is  labouring,  (originally  occasioned  Jby  a 
iright  at  the  age  of  five  years),  and  considering  that  it 
totally  unfits  her  for  the  control  of  herself,  I  deem  it 
advisable,  for  her  better  protection  and  of  the  several 
legacies  and  bequests  to  her  by  my  said  will,  to  direct 
that  my  trustees  and  executors  shall  apply  all  monies 
bequeathed  to  my  said  daughter  for  her  use  and  benefit, 
in  such  manner  as  they  shall  think  fit,  and  the  most  for 
her  comfort  and  welfare,  and  my  will  and  mind  is  that 
for  the  reason  aforesaid  my  said  daughter  Margaret  Aisil 
not  at  any  time  contract  matrimony;  and  in  case  of  the 
marriage  or  death  of  my  said  daughter  Margaret,  then  I 
direct  that  the  trustees  and  executors  for  the  time  being 
shall  stand  possessed  of  all  the  residuary  stocks,  funds, 
and  securities,  which  I  have  bequeathed  to  her,  as  men- 
tioned in  my  said  will,  and  pay  and  transfer  one  half 
part  thereof  unto  my  daughter  Emma,  and  the  other 
half  part  thereof  unto  and  equally  between  my  nephews 
WiUiam  BennobUon  and  John  DaUon,  and  my  niece 
Mary  Harvey.^^ 


The  testator  died  in  February,  1837,  leaving  all  the 
said  legatees  surviving.     The  executors,  Morkg,  Sad- 
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grovey  Graham,  and  LinksoHy  proved  the  wilL  After 
providing  for  the  legacies,  there  was  a  residue  of  about 
6000£  Three  per  Cent  Stock. 

On  the  9th  of  January,  1842,  the  testator's  daughter 
Margaret  intermarried  with  R.  Linksan,  one  of  the  exe- 
cutors. The  bill  was  filed  by  the  other  three  executors 
to  obtain  the  declaration  of  the  Court  on  the  rights 
of  the  parties,  as  they  might  be  affected  by  the  marriage 
of  Margarety  and  that  the  trusts  might  be  performed 
under  the  direction  of  the  Court  The  Defendants  were 
the  testator's  widow,  his  daughter  Emma,  an  infant,  R. 
Linksan  and  Margaret,  his  wife,  William  Setmoldsan, 
John  Dalton,  and  Mary  Harvey  and  her  husband. 

The  Defendant  William  Rennoldsan  submitted,  that  the 
testator's  residuary  estate,  on  the  marriage  of  his  daugh- 
ter, became  payable  to  the  other  persons  named  in  the 
second  codicil :  or,  if  Margaret  had  not  attained  twenty- 
one  when  she  married,  and  had  married  without  the 
said  consent,  then  that  only  a  part  of  the  interest  of  the 
residue  ought  to  be  applied  for  her  benefit  during  her 
life  or  her  minority,  or  at  all  events  that  he  was  entitled 
to  one-third  of  a  moiety  of  the  residue,  in  the  event  of 
the  death  of  Margaret  without  children.  The  testator's 
widow,  and  his  daughter  Emma,  an  infant,  submitted 
their  rights  to  the  Court  John  Dalton  and  Mary  Harvey 
and  her  husband  were  out  of  the  jurisdiction,  and  did 
not  appear  in  the  cause. 

The  Defendants  R.  Linkson  and  Margaret,  his  wife, 
submitted  that  the  second  codicil  did  not  operate  as  an 
alteration  of  the  benefits  ^ven  to  Margaret  and  her 
children  by  the  will;  and  that  the  codicil  was  made 
when  the  testator  was  at  a  very  advanced  age,  and  suffer- 
ing from  acute  disease,  and  under  a  mistaken  notion  of 


1843. 
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the  state  of  his  daughter's  health;  and  that  ndtherthen 
nor  previously  was  she  under  any  nervous  debility  unfit- 
ling  her  for  the  control  of  herself.  They  admitted  that 
her  health  had  been  for  a  short  time  impaired  by  a 
fright  when  about  five  years  old^  but  said  Ihat  she  very 
soon  recovered  from  the  effects  of  it. 

Jane  Ldnksonf  a  child  of  jR.  Linksan  and  Margaret,  his 
wife,  bom  after  the  conmiencement  of  the  suit^  was 
made  a  party  by  supplemental  bill 


Afywmeni,         At  the  hearing — 

Mr.  Teed  and  Mr.  Rogers,  for  the  Pbdntiffs. 

Mi.BamiUy,  for  the  Defendants  Lmhsan  and  wife, 
and  their  child. 

The  testator  has  by  the  codicil  attempted  to  impose 
an  absolute  restriction  on  the  liberty  of  marriage,  and 
to  fortify  it  by  a  penalty.  This  the  law  does  not  per- 
mit :  Low  V.  Peers  (a),  Hartley  v.  Sice  (J).  It  is  not 
necessary  to  contend  that  a  party  may  not  in  some 
cases  create  a  valid  limitation  of  property  until  mar- 
riage, or  that  he  may  not  alter  his  bounty  upon  that 
event;  but  in  all  cases  it  is  always  a  question  of  inten- 
tion, whether  the  testator  truly  intends,  on  such  an 
event,  the  benefit  of  the  object  in  whose  &vor  the  le- 
gacy is  limited  over,  or  bon&  fide  intends  the  ample 
performance  of  the  condition,  or  whether  his  real  object 
be  to  compel  the  celibacy  of  the  legatee.  In  the  for- 
mer case  the  limitation  may  be  good,  in  the  latter  it  is 
invalid.  Thus,  '^  when  on  any  condition,  however  re- 
strictive of  marriage,  the  legacy  is  given  over  to  pious 


(a)  4Burr.  2225;.y.(7.,C.  J. 
Wilmot'i  CaMs,  364. 


(ft)  10  East,  22. 
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uacBf  the  intention  of  the  party  shall  be  deemed  to  re* 
gard  those  uses,  and  not  to  have  aimed  at  the  objeo- 
tional  purpose  of  restraining  marriage  (a).''  So^  ags^n, 
the  testator  may  make  the  consent  of  another  person  to 
the  marriage  a  lawftd  condition ;  but  if  he  requires  the 
consent  of  a  person  whose  interest  it  is  to  refuse,  or  who 
would  unreasonably  refuse,  the  condition  is  void  (6). 
The  validity  of  every  limitation  until  marriage  depends 
upon  the  intention;  and,  if  found  to  be  in  general  re- 
straint of  marriage,  there  is  no  case  in  which  the  limit- 
ation in  that  respect  has  been'  upheld,  except  where 
the  l^atee  was  the  testator's  own  widow :  RUkUm  v. 
CM  (c),  KeUjf  V.  Mimck  (d),  Lang  v.  Dennis  (e).  In 
this  case  there  is  no  room  for  argument,  that  any  other 
purpose  than  restnunt  of  marriage  is  intended:  that  is 
the  express  object  and  condition  of  the  revocation. 
If  it  be  argued  that  the  restraint  is  to  be  supported  as 
reasonable  for  the  cause  assigned, — ^the  incapacify  of 
the  party, — as  it  would  be  held  to  be  during  infancy, 
the  answer  is  that  the  incapacity  is  negatived  by  the 
fact,  which  is  assumed  on  all  sides,  that  the  legatee  has 
actually  married.  If  she  were  under  a  mental  incar 
pa<nty,  the  marriage  would  be  null,  and  the  condition 
unbroken.  The  Defendant  Margaret  and  her  husband^ 
however,  deny  the  existence  of  any  weakness  of  mind 
such  as  the  testator  intimates.  If  the  opinion  which 
the  testator  has  expressed  in  his  codicil  be  conclusive, 
it  will  be  su£Gident  in  all  cases  to  express  that  opinion, 
and  the  principle  agunst  restraints  on  marriage  becomes 
a  nullity.  If  the  language  of  the  codicil  be  not  con- 
clusive on  this  question  of  ftct,  and  the  question  be 
itself  materia],  assuming  the  capacity  in  the  legatee  to 


1843. 


Aifmmmii. 


(a)  Per  Lord  Thurlow^  {8eoU 
v.  TyUr\  2  Dick.  722. 

(ft)  Id.  p.  720 ;  8.  C,  {SeoU  ▼. 
Tyler),  2  Bro.  C.  C.  488. 


(c)  9  Sim.  61 5. 

(d)  3  Ridg.  P.  C.  200. 
(«)  4  Burr.  2062. 
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contract  marriage,  then  the  Defendants  are  entitled 
to  have  the  fact  of  the  soundness  and  competency  of 
mind  of  the  legatee  inquired  into,  and  determined  by 
the  Court,  before  the  validity  of  the  Hmitation  over  be 
determined. 

Mr.  Anderdon  and  Mr.  Cripps,  for  the  Defendants 
Emma  Rennoldson  and  Emma  Rennoldson,  the  younger. 

In  the  cases  in  which  the  condition  has  been  held  to 
have  been  void,  as  in  restraint  of  marriage,  there  has 
been  no  gift  over,  and  the  condition  was  regarded  as 
only  in  terrorem.  The  knowledge  which  the  testator 
must  have  possessed  of  the  state  of  his  daughter's  mind 
would  qualify  him  to  judge  of  her  competency  for  self- 
control;  and  the  reasonableness  of  the  restraint  has 
been  always  treated  as  the  test  of  its  propriety.  The 
case,  therefore,  falls  within  the  principles  adverted  to  by 
Lord  TJiurlaw  in  Scott  v.  Thflery  as  supporting  conditions, 
although,  in  effect^  in  restraint  of  marriage.  There  is 
no  case  in  which  so  proper  a  restriction,  as  this  must  be 
allowed  to  be,  has  ever  been  considered  invalid.  The 
testator  has  given  his  daughter  Emma  a  legacy,  for  a 
reason  which  he  has  assigned:  the  Court  will  not 
question  the  truth  of  the  fact,  for  the  purpose  of  de- 
priving this  Defendant  of  her  legacy.  Even  if  he  were 
mistaken,  the  Court  will  not  alter  his  will,  for  the  pur- 
pose of  rectifying  the  assumed  mistake :  Smith  v.  MaU" 
land  (a),  KenneU  v.  Abbott  (ft),  Campbell  v.  French  (c). 
The  utmost  that  Margaret  can  claim,  supposing  the 
condition  to  be  construed  as  imlawful  witii  respect  to 
tiie  restraint  upon  her,  is  the  life- interest  There  is 
no  authority  for  the  proposition  that  a  party  may  not 
make  the  marriage  of  A.  an  event  upon  which  property 
shall  pass  from  B.  to  C. :  that  is  no  restraint  on  tiie 

(o)  1  Vea.  jun.  362.  (h)  4  Ves.  802. 

(c)  3  Ves.  321. 
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marriage  of  A.  The  gift  in  remainder  to  the  children 
of  Margaret  is  therefore  well  revoked,  and  passes  by 
the  codicil  to  the  legatees  over  in  the  case  of  her 
marriage. 

Mr.  Toller,  for  the  Defendant  William  Rennoldsan, 
in  support  of  the  like  argument,  cited,  also,  Clarke  v. 
Parker  (a)  and  Malcobn  v.  &  CaUaghan  (ft).  The  limit- 
ation over  takes  effect  upon  breach  of  the  condition. 
There  is  no  principle  upon  which  the  Court  can  saj 
that  the  parties  claiming  under  the  last  limitation  are  to 
be  excluded,  merely  for  the  benefit  of  those  taking  un- 
der the  first,— one  party  being  as  much  an  object  of 
the  testator's  bounty  as  the  other. 


1843. 


LiNKSON. 


Mr.  RamUfy,  in  reply,  as  to  the  alleged  revocation  of 
the  ffSi  to  the  children  of  Margaret,  said  that  the  ex- 
pression in  the  codicil,  importing  the  testator's  inten- 
tion that  the  legatee  should  forfeit  her  l^acy  on  mar-^ 
riage,  would  not  be  construed  to  imply  more  than  her 
own  interest  in  it :  the  reason  of  the  provision  obviously 
went  no  further;  and  the  same  provision,  in  case  of 
her  deaths  would  be  made  intelli^ble  and  consistent 
with  the  wiU  by  reading  it  as  death  without  issue. 
The  testator  would  therefore  be  deemed  to  say,  that,  if 
his  daughter  married,  she  should  lose  her  life-interest; 
if  she  died  without  issue,  the  capital  should  go  over. 
The  wiU  and  codicil  must  be  taken  together,  and  regard 
had  to  the  principle,  that  a  revocation,  to  be  operative, 
must  be  as  distinctly  shewn  as  the  original  gift.  Doe 
d.  Hearle  v.  Hicka  (c). 

The  following  cases  were  also  mentioned  in  the  atgu- 


(a)  19  Ves.  13,  23.  (6)  2  Madd.  349. 

(c)  8  Bing.  475. 
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bridge  {b)\  Bird  y.  Hunsdon  (c);  BlackweU  y.  £tfff(d); 
Harvey  y.  Aston  («);  Gordon  y.  Gordon  (/);  Pouys  y. 
Mamfield  {g)\  Doe  y.  Evatu  (A) ;  and  the  following  text- 
books : — 1  Story^s  Equity  Jurisprudence,  p.  229^  s.  225 ; 
1  Jarman  on  Wills,  c  27,  b.  3,  p.  836;  1  FonbL  Tr.  Eq. 
Jmdgmmtt.       269,  n. 


Judgment. 


Vice-chancellor: — 

The  bill  is  filed  by  some  of  the  executors,  who  are 
trustees,  against  the  other  trustee,  who  has  married  the 
testator's  daughter  Maryaret,  and  against  the  other  par- 
ties beneficially  interested,  or  claiming  to  be  interested, 
in  the  estate.  The  Plaintiffs  suggest,  that,  in  consequence 
of  Margaret's  marriage,  a  question  has  arisen,  whether  she 
is  entitled  to  the  income  of  the  fund  for  her  life,  or  whe- 
ther her  life-interest  has  not  become  forfdted,  and  yested 
in  the  ultimate  legatees.  The  Defendants,  Mr.  Lihkson 
and  his  wife,  state  by  their  answer,  that,  although  the 
latter  had  suffered  some  time  from  neryous  debility,  yet 
that  her  health  was  perfectly  restored,  and  they  insist  liiat 
the  codicil  is  to  be  considered  as  merely  in  terrorem  and 
of  no  effect.  The  whole  question  in  the  case  arises  be- 
tween Co-defendants,  and  no  other  facts  appearing,  I 
simply  haye  to  determine  upon  the  &ce  of  the  will  as  it 
stands,  what  decree  I  ought  to  make. 


The  rule  of  the  ciyil  law  was  referred  to  in  the  ar- 
gument, as  it  has  usually  been  on  questions  of  this 


(a)  3  Yes.  88. 

(6)  lMadd.590. 

(c)  2  Swans.  342. 

{d)  1  Kee.  176. 

\e)  1  Atk.  361;  S.  C,  West, 


Rep.  temp.  Lord  Hardwicke,  p. 
350.    See  cases  there  cited. 

(/)  1  Mer.141. 

(g)  3  My.  &  Cr.  359. 

(A)  10  Ad.  &  £1.228. 
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nature,  but  that  law — ^founded,  as  Lord  Loughborough 
observes  (a)»  on  social  maxims  and  public  polity,  so  es- 
sentially different  from  our  own,  as  to  render  it  difficult 
to  conceive  how  it  could  have  been  adopted  by  our 
Courts  on  this  subject — has  not  been  followed  with 
regard  to  conditions  operating  in  restraint  of  marriage. 
The  extent  to  which  the  civil  law  has  been  gradually 
departed  from  is  to  be  cc^ected  from  Lord  Thurhw^a 
judgment  in  Scott  v.  Tyler  (b).  In  the  English  law  a 
distinction  has  been  taken  between  the  cases  in  which 
the  restraint  operates  as  a  condition  precedent,  and  those 
in  which  it  is  expressed  to  take  effect  as  a  condition 
subsequent.  A  distinction  has  also  been  made  as  to 
whether  it  is  a  particular  restraint,  (a  partial  and  rea- 
sonable restraint),  or  whether  it  is  a  general  restraint ; 
and  the  decision  is  generally  made  to  depend  upon  the 
question,  whether  there  is  a  gift  over,  or  no  gift  over. 
In  Stackpok  Y.Beaumont  (c).  Lord  Loughborough  appears 
to  have  said,  that,  such  was  the  state  of  the  authorities, 
a  judge  could  not  be  considered  to  act  too  boldly  which- 
ever nde  of  the  proportion  he  should  adopt  {d).  There 
are  some  points,  however,  whidi  seem  clearly  settled, 
according  to  the  law  as  administered  in  courts  of  justice 
in  this  country ;  one  is,  that,  if  the  restnunt  is  a  general 
restraint,  and  the  condition  is  subsequent,  then  the  con- 
dition is  altogether  void,  and  tiie  party  retwis  tiie  in- 
terest given  to  him,  discharged  of  the  condition;  that  is, 
supposing  a  ^ft  of  a  certain  duration,  and  an  attempt 
to  abridge  it  by  a  condition  in  restraint  of  marriage, 
generally  the  condition  is,  prim&  facie,  void,  and  the 
original  gift  remains.  But,  until  I  heard  the  argument 
of  this  case,  I  had  certainly  understood,  that,  without 
doubt,  where  property  was  limited  to  a  person  until 


1843. 


Judgment, 


(a)  3  Yes.  96. 
(6)  2  Dick.  712. 


(c)  3  Yes.  88. 
(i)  Id,  98. 
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she  married,  and  when  ahe  married  then  over,  the 
limitation  was  good.  It  is  difficult  to  understand  how 
this  could  be  otherwise,  for  in  such  a  case  there  is 
nothing  to  give  an  interest  beyond  the  marriage.  If 
you  suppose  the  case  of  a  gift  of  a  certain  interest,  and 
that  interest  sought  to  be  abridged  by  a  condition,  you 
may  strike  out  the  condition,  and  leave  the  original  gift 
in  operation ;  but  if  the  gift  is  until  marriage,  and  no 
longer,  there  is  nothing  to  carry  the  ^ft  beyond  the 
marriage.  With  reference  to  that  point,  and  also  in 
order  that  the  grounds  of  my  dednon  mi^t  clearly 
appear  to  those  parties  against  whom  it  might  be,  I 
wished  to  look  into  the  authorities;  and  I  am  satisfied, 
from  an  examination  of  the  authorities,  tiiat  there  is  no 
reason  to  alter  my  opinion,  tiiat  a  gift  until  marriage^ 
and  when  the  party  marries  then  over,  is  a  valid  limit- 
ation. In  the  case  of  a  widow  there  is  no  question  of 
the  validity  of  such  a  limitation.  It  was  decided  in 
Jordan  v.  Holkham  (a),  that,  where  an  estate  was  given 
during  widowhood,  the  estate  was  determinable  by  the 
second  marriage;  and  an  annuity  given  during  widow- 
hood is  also  good.  Barton  v.  Barton  (ft).  In  Scoti  v. 
T^kr  (c),  Lord  TTiurlow,  speaking  of  the  change  which 
the  civil  law  had  undergone  in  its  descent,  observes 
that,  in  the  novels,  widowhood  was  excepted,  and  an 
injunction  to  keep  that  state  was  a  lawfiil  condition  (cQ. 
Scott  V.  Tykr  was  certainly  a  peculiar  case;  but,  refer- 
ring to  the  canon  law.  Lord  ITiurlow,  citing  Godolpkm, 
says,  that  the  use  of  a  thing  may  be  given  '' during 
celibacy,  for  the  purpose  of  intermediate  maintenance, 
and  will  not  be  interpreted  maliciously  to  a  charge 
of  restraining  marriage"  {e) ;   affirming^  therefore,  the 


(a)  Arab.  209. 
(6)  2  Veni.  308. 
(c)  2  Dick.  712. 


(d)  Id.  721. 

(e)  2  Dick,  722. 
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general  doctrine,  that  a  gift  until  marriage  would  be 
good.  In  the  case  of  Low  v.  Peers  (a).  Chief  Justice 
fVUmoi  goes  through  the  cases  upon  the  subject,  and 
shews  thatjt  according  to  his  apprehension  of  the  law, 
a  gift  until  marriage  is  perfectlj  good.  He  notices 
tiie  case  of  college  fellowships,  of  customs  of  manors, 
of  limitations  of  estates  during  celibacy,  and  the  ex- 
press distinction  between  limitations  and  conditions; 
and  he  remarks,  that  that  distinction  is  recognised  and 
established,  and  that  the  common  law  allows  it.  I 
may  refer  to  the  cases,  and  amongst  them  to  the  later 
ones  of  Bird  v.  Humdan  (b),  and  Marples  v.  Bcdn-- 
bridge  (c),  as  affirming  the  same  proposition.  In  those 
cases  all  the  reasons  the  C!ourt  referred  to  were  super- 
fluous, if  a  limitation  during  celibacy  is  not  good. 
The  Court  might  have  taken  the  short  course,  and 
have  said  that  it  was  in  the  nature  of  a  restraint,  and 
therefore  could  not  be  supported.  I  wish  to  exclude  the 
supposition,  that  I  proceed,  in  any  respect,  upon  the 
ground  taken  in  argument  upon  this  point. 


1843. 


MORLBY 

V. 

Rbnnoldson. 

MORLKT 
V. 

Link  BOW. 
Judgment, 


The  question  to  be  considered  is  that  upon  which, 
in  fact,  I  reserved  my  judgment, — ^whether,  according 
to  the  true  intent  of  the  second  codicil,  it  must  be 
considered  as  confirming  the  gifts  made  by  the  will, 
and  tiien  seeking  to  determine  th^m  on  the  event 
of  marriage,  or  whether  it  was  not  a  complete  sub- 
stitution of  new  bequest49,  amounting,  in  substance, 
to  a  limitation  during  celibacy.  Without  saying  the 
case  is  dear,  the  conclusion  to  which  I  have  come  is, 
that  tins  codidl  does,  in  point  of  fact,  recognise  and 
confirm  the  prior  bequests  by  the  wilL  The  testator 
does  not  intend  to  say,  *^  I  substitute  a  new  bequest," 
— but  he  says,  **  It  is  advisable  for  her  better  proteo- 


(a)  C.  J.  Wilmot's  Cases,  369. 
(h)  2  Swans.  342. 


(c)  1  Madd.  590. 
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iian,  as  to  the  several  legacies  and  bequests  to  which 
by  my  will  she  is  entitled,  to  direct  liiat  my  trustees 
shall  apply  the  money  in  a  certain  way."  He  then  pro- 
ceeds to  say  his  will  is,  that  she  shall  not,  for  the  rea- 
sons he  has  mentioned,  contract  matrimony ;  and  that, 
in  case  of  her  marriage  or  death,  the  residuary  stocks, 
funds,  and  securities  which  he  has  bequeathed  to  his 
daughter,  as  mentioned  in  his  will,  shall  go  over  to 
other  parties.  That  is  the  next  clause.  In  the  case 
oi  Malcolm  v.  (yCoBaghan,  which  was  dted,  marriage 
with  consent  was  a  condition  precedent,  by  the  will, 
and  the  codicil  giving  the  legacy  to  the  survivor  of  the 
daughters  who  should  die  before  the  age  of  twenty-five, 
or  marriage  with  consent,  was  held  to  keep  alive  die 
condition.  The  testator  in  this  case  has  so  expressed 
himself,  as  to  import  an  intention  to  create  a  general 
restraint  upon  the  marriage  of  the  legatee,  and  the 
limitation  over,  with  that  object,  is  therefore,  prim& 
facie,  void.  I  need  not  repeat  the  cases  on  this  point, 
the  last  of  which  {RUhion  v.  CM  (a))  is  a  very  im- 
portant one,  although  there  were  some  words  in  that 
case  which  might  be  open  to  observation. 


The  only  other  point  upon  the  face  of  this  case  is, 
whether  circumstances  may  not  exist,  justifying  the 
testator  in  prohibiting  his  daughter  altogether  from 
contracting  marriage,  notwithstanding  the  general  rule 
I  have  mentioned.  Although,  upon  this  will  and  codicil 
taken  together,  the  testator  says  that  the  state  of  mind 
of  his  daughter  totally  unfits  her  for  the  control  of  her- 
self, it  is  impossible  to  read  the  will,  made  in  1834,  and 
the  codicil,  made  in  1836,  in  the  latter  of  which  the  tes- 
tator does  not  speak  of  any  new  fiu^t  having  occurred, 
but  of  continuous  debility,  produced  by  an  antecedent 


(a)  9  Sim.  615. 
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cause,  without  seeing  that  on  the  face  of  the  yrill  he 
admits  a  capacity  in  his  daughter  to  contract  maniage. 
He  supposes  it  in  1834, — he  supposes  the  same  state  to 
continue  at  the  time  of  making  the  codicil ;  and  on  that 
supporition  it  is  that  he  thinks  it  necessary  to  interpose, 
and  provide  by  his  will  that  she  shall  not  contract  mar- 
riage. Upon  the  face  of  these  instruments  there  is  a  re- 
cognition, therefore,  by  the  testator,  of  a  capacity  on  the 
part  of  his  daughter  to  contract  maniage ;  and»  there- 
fore, taking  the  case  as  unencumbered  with  any  other 
facts,  it  seems  to  me,  that  I  cannot  do  otherwise  thao 
hold  that  this  is  a  conditional  ^ft  in  general  restraint 
of  marriage,  by  which  the  testator  seeks  to  cut  down  an 
interest  which  he  had  given  by  the  will,  and  therefore 
that  I  must  hold  this  to  be  a  void  condition.  Attending, 
however,  to  the  qualification  which  I  must  annex  to  the 
decree  in  respect  of  the  interests  of  the  absent  parties, 
— to  the  fact,  that  this  is  a  case  between  co-defendants, 
— and  to  the  suggestion,  that,  if  the  truth  of  the  case 
was  before  the  Court,  it  might  receive  a  different  con- 
^deration,  all  I  at  present  decide  is,  that,  simply  reading 
the  will,  in  a  case  in  which  there  has  been  no  oppor- 
tunity for  contest  between  the  co-defendants  with  respect 
to  extraneous  circumstances,  I  am  of  opinion  that  the 
condition  is  invalid. 


184d. 


Judgwtmt* 


There  were  other  parts  of  the  case  aigued,  which  I 
do  not  think  it  necessary  to  dedde,  and  which  I  notice 
only  to  exclude  theni,  as  I  would  most  emphatically  do, 
from  bdng  considered  to  form  any  part  of  the  grounds  of 
my  judgment.  It  was  said  that  this  was  a  case  of  mis- 
take on  the  part  of  the  testator.  I  cannot  advise  the 
parties — on  the  contrary,  I  think  it  would  be  idle  for 
them  to  attempt  to  found  any  case  upon  such  a  suppo- 
sition as  that  of  there  being  a  mistake  in  the  testator's 
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1843.  mind  with  respect  to  the  competency  or  incompetency 
of  his  daughter  for  marriage.  I  could  not  hold  the  codicil 
void  on  the  ground  of  such  mistake,  suppodng  it  to  be 
proved.  Although  I  admit  that  mistake  may  be  a 
ground  for  equitable  relief,  this  is  a  case,  in  which  a 
party,  having  the  object  of  his  bounty  before  his  eyes, 
Jmdgmmit.  ^jjioj^  proper  to  form  his  own  opinion  on  her  fitness  for 
a  certain  state  of  life,  and,  forming  that  opinion,  he 
dedares  that  she  ought  not  to  marry ;  and  if  she  does, 
he  directs  that  the  bounty  which  he  intended  for  her 
should  go  to  others.  If  he  could  by  law  impose  such  a 
restrunt,  I  cannot  inquire  into  the  soundness  of  the 
judgment  which  led  him  to  do  so. 

I  was  asked  to  decide  also  the  case  as  to  the  children. 
In  the  decree  I  intend  to  make,  the  case  of  the  children 
will  incidentally  be  noticed.  I  ^ve  the  income  to  Mar- 
fforet,  with  liberty  to  all  parties  to  apply.  The  case 
of  the  children  of  Margaret  may  stand  upon  a  difierent 
footing  jGrom  that  of  Margaret  herself.  Suppose  the 
testator  had  said,  **  I  have  given  my  daughter  a  life-in- 
terest, and  I  have  given  A.  B.,  a  stranger,  the  remain- 
der; but  now  I  do  not  choose  that  my  daughter  shall 
marry,  and  if  she  do  marry,  I  revoke  the  bequest  to 
A.  B."  Is  it  quite  clear  that  the  revocation  would  not 
be  effectual  as  to  A.  B.,  although,  as  to  the  daughter, 
the  attempt  to  revoke  the  legacy,  on  her  marriage 
generally,  would  be  void?  Here  the  testator  says  his 
daughter  ought  not  to  marry,  and  she  shall  not  marry  f 
and  he  has  given  the  property,  after  her  marriage  or 
death,  to  other  parties.  I  will  not  decide,  in  this  stage 
of  the  case,  in  what  way,  if  at  all,  the  interests  of  the 
children  of  Margaret  may  be  affected  by  the  condition, 
which  is  inoperative  as  regards  the  interests  of  Mar- 
garet  herself. 
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As  to  the  farm  of  the  decree,— This  bill  being  filed 
by  trustees,  I  must  treat  the  Co-defendants  as  making 
cUdms  adverse  to  each  other,  and  avoid  anything  which 
might  endanger  the  interests  of  the  absent  parties. 
Emma  BennoldsaH,  who  would  take  half  of  the  residae 
given  over  by  the  codicil,  and  William  Bennoldam,  who 
would  take  onennxih,  are  before  the  Court;  and  there- 
fore the  decree  which  I  propose  to  make  will  properly 
bind  the  four  sixth  parts  of  the  residue  that  would  pass 
to  them.  The  parties  who  would  be  entitled  to  the 
other  two-sixths,  namely,  John  Dalian  and  Mary 
Harvey^  are  out  of  the  jurisdiction.  The  decree  must 
be  guarded  with  reference  to  this  portion  of  the  re- 
ddue.  The  case  of  Stevenson  v.  Anderson  (a),  before 
Lord  JEUony  may  seem  to  throw  a  doubt  upon  the  ne- 
cessity for  this  caution:  that  was  a  case  of  inter- 
pleader; and  only  one  of  the  suggested  claimants  of 
the  property  was  before  the  Court,  the  others  being 
out  of  the  jurisdiction :  the  Court  -granted  an  injunc- 
tion, (which  I  should  have  no  difficulty  in  doing  in  this 
case,  if  any  injunction  were  needed)  (£) ;  and  Lord  Eldon 
said,  that,  the  Court  having  proof  that  the  plaintiff  in 
interpleader  had  done  all  he  could  to  bring  the  parties 
before  the  Court,  and  had  not  succeeded,  the  conse- 
quence would  be,  that  the  only  person  within  the  juris- 
diction must  have  that  which  was  represented  as  tiie 
subject' of  competition,  and  the  Court  would  indemnify 
the  interpleading  party  agunst  tiiose  who  were  out  of 
the  jurisdiction.  Many  reasons  apply  to  that  case  which 
do  not  apply  here.  Where  tiie  remedy  of  tiie  claimant 
is  against  the  bailee  personally,  the  Court  places  that 
claimant  in  no  worse  situation  by  making  its  declaration 
upon  the  case  which  the  bailee  presents  to  tiie  Court  (c). 


2843. 


JmAgrumi. 


(a)  2  V.  &  B.  407.      (6)  See  Chambers  ▼.  BickfuU,  ante,  p.  540. 

(c)  See  ante,  toI.  1,  p.  296. 
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The  case  is  different  where  the  Court  is  disposing  of  a 
fund  under  its  control  In  such  a  case  I  cannot  allow 
the  money  to  be  received  by  the  parties  before  the  Coort, 
saving  the  rights  of  those  who  are  absent;  for  the  de- 
cree to  that  effect  would  prejudice  their  rights  if  it 
were  erroneous.  It  would  deprive  them  of  the  secu- 
rity of  the  fund  itself.  The  utmost  which  I  think  I 
can  do^  is,  to  secure  the  fund  in  which  the  absent  par- 
ties are  interested.  There  are  several  provisions  in  this 
will  which  may  yet  remain  in  operation,  upon  which  I 
am  not  now  called  to  give  any  opinion.  The  iimds 
will  be  brought  into  Court,  and  the  dividends,  to  which 
Margaret  is  declared  to  be  entitled,  will  be  directed 
to  be  paid  to  her. 


MhtuU  qfD€^ 


Declare,  that,  as  against  Emma  Rennoldson,  the  younger,  and 
William  Rennoldson,  such  interest  as  the  Defendant  Margaret  Link' 
son,  late  Rennoldson,  took  under  the  will  of  WUUam  Rennoldson,  the 
testator,  in  the  pleadings,  &c.,  did  not  determine  hy  force  of  her 
marriage  with  the  Defendant  Robert  Linkson,  in  the  pleadings  men- 
tioned ;  hut  this  declaration  is  to  he  wholly  without  prejudice  to  the 
rights  (if  any)  of  the  Defendants  John  Dedlon  and  Mary  Harvey, 
who  are  out  of  the  jurisdiction  of  this  Court,  and  without  prejudice  to 
any  right  of  the  Defendants  Emma  Rennoldson,  the  younger,  and 
WUUam  Rennoldson^  to  file  a  hill  to  establish  their  rights  (if  any)  in 
the  residue  not  inconsistent  with  the  above  declaration,  and  refer  it 
to  the  Master  of  this  Court,  in  rotation,  to  inquire  and  state  to  the 
Court  what  children  there  have  heen  of  the  marriage  of  the  said 
Defendants  Robert  Linkson  and  Margaret,  his  wife,  and  whether 
any  of  them  are  since  dead ;  and  if  the  said  Master  shall  find  that  all 
the  surviving  children  of  the  said  marriage  are  before  the  Court, 
parties  to  these  suits,  then  let  it  be  referred  to  the  said  Master  to  take 
an  account  of  the  personal  estate  not  specifically  bequeathed  of  the 
testator,  &c.  Plaintiff,  and  Defendant  R.  Linkson,  to  transfer  and  pay 
{the  several  parts  of  the  trust  funds)  into  Court,  in  trust  in  these 
causes.  [Directions  with  respect  to  the  payments  to  be  made  to 
the  Defendants  Emma  Rennoldson  and  Emma  Rennoldson,  the 
younger.]  And  let  four-sixths  of  the  dividends  that  have  accrued 
due  on  the  said  [describing  the  residuary  trust  funds]  previously  to 
the  transfer  thereof  as  aforesaid,  and  which  may  be  paid  into  Court 
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punuant  to  this  order,  and  of  the  dividend!  hereafter  to  accrue  due  1843. 

thereon,  when  so  transferred,  he  paid  to  the  Defendant  Margaret  ^  '   y     ^ 

lAnkson,  for  her  separate  use,  and  on  her  sole  receipt,  until  the  further  Mori^y 

order  of  this  Court,  hut  without  prejudice  to  the  payment  of  the  costs  -       ^' 

of  this  suit.     Liberty  generally  to  apply.  -^ 

V. 
LiNKSON. 


jElccrM. 


GRIFFITHS  V.  GRIFFITHS.  3^^  ^^  and 

pp  2(ih  April. 

1  HE  petition  of  the  Plaintiff,  EUzabeth  Jane  Griffiths^  Where  a  party 

an  infant^  by  W,  Falhwfieldf  her  next  friend,  stated,  ^  ^\^  solicitors 

among  other  things,  that,  it  having,  in  1840,  been  deter-  ^r^^^o^j^,. 

mined  by  George  Gordon  and  Susany  his  wife,  two  of  the  lidtors  in  part- 
,  ,  _  nershipy  the  re» 

Defendants  in  the  cause,  {Susan  being  the  mother  and  tirement  from 

testamentary  guardian  of  the  petitioner),  that  the  peti-  ^^^  of  such 

tioner  should  be  made  a  ward  of  Court,  and  a  suit  insti-  Partners,  under 

an  arrangement 
tuted  on  her  behalf,  the  said  George  Gordon  applied  to  with  the  other, 

JV.  FaUowfieldy  and  requested  him  to  act  as  such  next  discharge  of 

friend,  which  he  consented  to  do,  and  accordingly  signed  ^®  ^itStors 

a  written  authority,  prepared  by  Messrs.  Gregory  8f  f^d  the  dient 

Cook,  the  solicitors  of  the  said  George  Gordon,  author-  entitled  to  re- 

izing  them  (Messrs,  Gregory  §•  Cook)  to  use  his  [W.  p^rsiuth* 

FaUowfieUFs)  name  as  the  next  friend  of  the  petitioner  "^^^^^^ 

in  the  cause:  that  this  suit  was  thereupon  commenced,  and  tion  shall  be 

delivered  np 

various  proceedings  had,  as  thereby  stated.  That  Messrs.  to  his  new  so. 
Gregory  §•  Cook  had  recently  dissolved  partnership,  ^^usuaiun- 
and  on  the  occasion  of  such  dissolution  some  arrange-  dertaldng  for 

'^^      savmg  the  ben 

ment  had  been  made  between  them,  whereby  this  suit,  ofthedis- 
and  the  further  prosecution  thereof  on  behalf  of  the  pe-  ©«. 
tilioner,  had  been  attempted  to  be  assigned  or  given  over 
to  Mr.  Cook  alone,  and  that  Mr.  Gregory  had  since  ceased 
to  conduct  the  same  or  interfere  therewith.  That,  on 
the  15th  of  March,  1843,  W.  FaUowfield  moved  this 
Court  that  he  might  be  at  liberty  to  change  his  solicitor 
in  this  cause,  by  appointing  Mr.  George  Hume  as  such 
R  R  2 
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solicitor,  in  the  place  and  stead  of  Messrs.  Gregmy  jr 
Cook^  and  which  was  ordered  accordingly:  that  under 
and  by  virtue  of  such  order,  and  which  had  been  duly 
served  in  pursuance  of  the  general  order  of  this  Court 
in  that  behalf  (a),  Mr.  George  Hume  had  been  duly  sub- 
stituted for  the  said  Messrs.  Gregory  ^  Cook  as  the 
solicitor  of  W.  FaHowfield,  the  next  friend  of  the  peti- 
tioner in  this  cause,  and  proper  notice  required  in  that 
behalf  had  been  given  to  the  derk  of  the  records  and 
writs  of  this  Court.  That  Mr,  George  Hume,  by  the  au- 
thority of  W.  Fallowfieldf  had  implied  to  Messrs.  Gre- 
gory Sf  Cook,  and  requested  them  to  deliver  up  the 
papers  in  this  cause  held  by  them  as  theretofore  such 
solictors  as  aforesaid,  but  Messrs.  Gregory  Sf  Cook  had 
refused  to  deliver  up  the  same  unless  their  bill  of  costs 
was  first  paid. 


The  peliticmer  therefore  prayed  that  Messrs.  Gregory 
Sf  Cook  might  respectively  be  ordered,  within  a  week 
from  the  date  of  the  order  to  be  made  on  the  petition,  to 
deliver  up  on  oath  to  Mr.  Hume,  the  present  solicitor  of 
the  said  W.  FaUow/leU,  as  the  next  friend  of  the  peti- 
tioner, all  briefs,  office  copies  of  answers,  cases  for  the 
opinion  of  counsel,  ojnnions  of  counsel,  and  all  other 
papers  and  writings  whatsoever  in  or  connected  with 
this  cause,  in  the  possession  or  custody  of  Messrs.  Gre- 
gory Sf  Cook  or  either  of  them  as  the  solicitors  or  soli- 
citor, or  acting  as  the  solicitors  or  solicitor,  of  the  peti- 
tioner, or  of  W.  FaUoiqfieidf  as  her  next  friend  in  this 
cause,  which  upon  inspection  Mr.  Hume  might  deem 
necessary  on  behalf  of  the  petitioner  on  the  hearing  of 
this  cause,  the  said  Mr.  Hume  imdertaking  to  receive 
and  hold  all  such  papers  and  writings  without  prejudice 
to  any  right  of  lien  thereon  to  which  Messrs.  Gregory 


(a)  See  Older  XVIII.  of  the  26th  of  Octoher,  1842. 
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Sf  Cooht  or  either  of  them,  were,  or  was,  or  might  be 
entitled,  and  to  return  the  same  unde&ced  to  Messrs. 
Gregory  Sf  Cook  within  fourteen  days  after  the  hear- 
ing of  this  cause. 

Mr.  RoupeU  and  Mr.  Lloyd,  for  the  petition. — ^The 
retainer  was  given  to  the  partners  jointly :  by  the  dis- 
solution of  their  partnership,  under  which  one  party 
ceases  to  act  in  the  cause,  the  solicitors,  in  effect,  dis- 
charge themselves;  and  the  client  is  entitled  to  treat 
them  in  the  same  manner  as  solicitors  who  have  been 
discharged  by  their  own  voluntary  act,  and  not  by  the 
act  of  their  client :  Earl  of  Chohnondeley  v.  Lord  CHn" 
ton  (a).  Cook  v.  Rhodes  (J),  Colegrave  v.  Mardey  (c),  Hes- 
lop  V.  Metcalfe  (d).  In  re  Smith  (c). 

Mr.  TVmpfe  and  Mr.  Toller,  contnL 

None  of  the  cases  go  so  far  as  to  decide  that  the  mere 
retirement  of  one  partner  of  several  solicitors  puts  an 
end  to  all  the  retainers  given  to  the  partnership  before 
the  retirement.  Such  a  principle  would  be  extensively 
prejudicial  The  cases  in  which  the  papers  have  been 
ordered  to  be  delivered  up  are  cases  in  which  the  soli- 
citor refused  to  prosecute  the  suit,  or  where  the  conduct 
of  the  solicitor  has  been  such  as  to  render  it  impossible 
that  the  client  can  continue  to  trust  him.  Neither  of 
these  cases  occurs  here. — They  cited  Lord  v.  Worndeigh^ 
ton  {/),  Twort  y.DayreU  (g). 
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Vice-Chancbllor: — 

I  take  the  law  of  the  Court  in  the  abstract  to  be 


(a)  19Ve8.261. 
(6)  Id.  273,  n. 
(c)  1  T.  &  R.  400. 
(J)3Myl.&Cr.l83. 


(e)  4  Beav.  309. 
(/)  Jac.  680. 
{g)  13  Ves.  195. 
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free  from  doubt  If  a  client  discharges  his  solicitor^ 
the  Court  does  not  take  the  papers  from  the  latter^ 
unless  upon  payment  of  his  bill.  If,  on  the  other 
hand,  the  solicitor  discharges  himself,  then,  according 
to  the  decision  in  Heslop  v.  Metcalfe  (a),  the  Court  will 
compel  him  to  give  over  the  papers  to  the  new  so- 
licitor, saving  his  lien  upon  them.  There  was  a  doubt 
before  that  case,  whether  the  rule  was  to  allow  a  new 
solicitor,  on  behalf  of  his  client,  to  inspect  papers  in 
the  hands  of  the  old  solicitor,  and  take  copies  of  them, 
or  whether  the  papers  were  to  be  delivered  over.  Lord 
Cottenham,  in  that  case,  made  an  observation,  the  force 
of  which  every  one  must  feel,  that  the  only  effect  of 
obliging  the  new  solicitor  to  take  copies  is  to  put  the 
client  to  expense,  without  any  benefit  to  the  old  so- 
licitor; for,  when  the  copies  are  taken,  nothing  more  is 
wanted.  The  case  of  papers  in  a  cause  is  different  from 
that  of  deeds,  which  have  an  intrinsic  value,  that  cannot 
be  imparted  to  copies. 


The  question  I  have  here  to  try,  is,  whether  the  dis- 
solution of  the  partnership  operates  as  a  dischai^e  of 
themselves  by  the  solicitors,  or  a  discharge  of  the  so- 
licitors by  their  client.  I  do  not  see  any  other  ques- 
tion. With  regard  to  the  dissolution  of  partnership,  it 
seems  to  me,  that  I  am  simply  to  apply  to  this  case,  as 
between  solicitor  and  client,  what  Lord  Eldon  manifestly, 
in  Cholmandeley  v.  Clinton  (&),  applies  to  every  species 
of  contract  between  man  and  man.  Where  a  person 
employs  two  solicitors,  who  are  partners.  Lord  Eldan 
says,  in  that. case  the  client  stipulates  for  the  activity 
and  services  of  both :  that  is  his  contract.  Apply  that 
to  a  contract  of  any  other  kind.  A  man  contracts  with 
two  persons  to  do  a  certain  thing ;  suppose  one  of  those 
persons  subsequentiy  to  refuse  or  incapacitate  himself 


(a)  3  Myl.  &  Cr.  183. 


(6)  19Ve«.  261. 
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from  acting  in  the  business  against  the  will  of  the  other ; 
that  I  will  suppose  might  raise  a  question  as  to  the  posi- 
tion of  the  other ;  but  if  the  withdrawal  of  one  part^ 
ner  from  his  contract  has  taken  place  by  arrangement 
between  the  twO|  for  purposes  of  their  own,  OEm  any 
obligation  to  one  alone  remain  upon  the  party  with  whom 
the  two  made  the  contract?  Is  he  to  rely  on  the  respon- 
sibility of  one  alone  ?  The  argument  for  Mr.  Cook  has 
been^  that  the  two  partners  were  retained, — that  Mr. 
Gregory  has  retired,  and  that  his  retirement  only  has 
led  to  this  application  for  the  papers.  When  one  party 
retires,  I  ask,  as  Lord  EJdon  did,  in  ChoJmondeley  y. 
CSntony  what  is  the  client  to  do  ?  He  cannot  have  the 
services  of  both :  he  must  have  the  services  of  one,  or 
of  none;  but  he  never  consented  to  trust  his  affiurs  to 
one  alone.  If  the  continuing  partner,  for  his  private 
purposes,  has  consented  to  the  retirement  of  the  other, 
— as  is  admitted  to  have  been  the  case  here, — ^the  ques- 
tion, whether  he  was  the  party  principally  employed 
or  not,  makes  no  difference.  If  the  proportion  be 
put,  as  I  incline  to  think  it  must  be,  that  the  solicitors 
have  discharged  themselves,  how  can  one  of  them  say 
he  has  nevertheless  a  right  to  continue  the  solicitor  for 
the  party  ?  He  has  voluntarily,  for  purposes  with  which 
the  client  had  nothing  to  do,  and  of  which  he  knew 
nothing,  thought  fit  to  come  to  an  arrangement  with 
his  co-partner,  by  which  the  client  has  been  deprived 
of  the  benefit  of  part  of  his  contract,  the  services  of  that 
co-partner.  If  the  continuing  partner  can  say  that  he 
has  a  right  to  insist  upon  being  the  solicitor  of  the  client 
of  the  two,  the  consequence  would  be  that  the  client 
must,  whether  he  confides  in  the  continuing  partner  or 
not,  continue  to  employ  him,  or  relieve  himself  from 
such  an  obligation  by  paying  his  bill  of  costs,  and  this 
where  it  is  not  by  his  own  act,  but  by  the  act  of  the 
solicitor,  that  his  situation  has  been  so  materially  altered! 
What  I  have  to  con^der  is,  whether  the  solicitors,  not- 
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withstanding  their  own  acts  have  changed  the  rehiti ve  sit- 
uation of  their  client  and  themselyes,  have  yet  a  right  to 
say  at  any  given  moment,  ^*  You  must  pay  our  bill  of 
costs,  or  you  shall  not  have  the  papers."  That  they  may 
not  be  bound  to  go  on  and  incur  further  costs,  is  another 
proposition ;  but  that  they  may  not  retain  the  papers 
firom  the  client  where  they  have  discharged  themsdves,  if 
such  be  the  case  here,  is  the  very  point  decided  in  Hesbp 
V.  Metcalfe.  My  present  impression  is,  that,  where  there 
are  two  solicitors,  and  they  choose  to  dissolve  their  part- 
nership, one,  and  perhaps  he  that  wob  principally  trusted 
by  a  client,  retiring  from  the  firm,  the  remaining  part* 
ner  can  have  no  right  to  say,  *^  I  will  lode  up  the  papers 
and  not  let  this  client  use  them,  unless  he  will  employ 
me  alone  as  his  solidtor."  The  consequence  seons  to 
me  to  be,  that  to  some  extent  these  papers  must  be  made 
available  to  the  petitioner. 


Vicb-Chaitcellob  : — 

April20ih.  The  law  of  the  Court,  as  I  stated  at  the  condu- 
sion  of  the  argument,  is  perfectly  settled;  that,  if  a 
party  discharges  his  solicitor  by  his  own  arbitrary  act, 
he  cannot  obtain  from  that  solidtor  even  an  inspection 
of  papers  in  his  hands,  much  less  a  delivery  of  them 
up  for  the  purposes  of  the  cause,  without  paying  the 
solicitor's  bill.  If,  on  the  other  hand,  the  client  is  dis- 
charged by  the  solidtor,  the  rule  is  the  other  way.  It 
is  unquestionably  clear  in  that  case,  that  the  client  has 
a  right  to  have  an  inspection  of  the  papers  to  an  ex- 
tent necessary  to  enable  him  to  carry  on  the  cause  in  a 
convenient  manner, — "with  as  much  ease  and  celerity,'* 
to  use  Lord  EldorCs  expression  in  Colegrave  v.  Manhy  (a), 
as  if  the  solicitor  had  not  discharged  him.  According  to 
the  earlier  cases,  it  appears  to  have  been  held,  that  all 


(rt)  1  T.  &  R.  40». 
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which  the  client  was  entitled  to  was  the  inspection  of  I843. 
the  papers  in  the  hands  of  the  solicitors.  In  the  case  of 
Colegrave  r.  JUanky,  an  order  was  made,  which  in  terms 
gave  the  client  who  was  discharged  by  his  solicitor  the 
possession  of  the  docnmentsy  undertaking  to  return  them  /«<fymctir. 
to  the  first  solicitor.  Notwithstanding  that  case,  it  was 
not  until  Heslop  r,  Metcalfe  (a),  that  the  point  was  con- 
sidered to  be  settled,  that  the  client  would  have  a 
right  to  the  possesricHi  of  the  documents  upon  an  under- 
taking to  return  them.  In  the  latter  case,  Lord  Cctten^ 
ham,  referring  to  Colegrca>e  v.  Manley,  said,  that  the 
prindple  was,  that  the  client  must  be  able  to  carry  on 
his  case  with  the  same  ease  and  celerity,  and  as  little 
expense,  after  his  solicitor  had  discharged  himself,  as 
before;  and  he  made  an  order  in  the  terms  asked  by  this 
petition.  I  do  not  understand  Lord  Cattenham  to  have 
laid  down  an  absolute  rule  with  regard  to  the  form  of 
the  order,  but  only  to  have  held,  that  the  mere  circum- 
stance of  the  change  of  the  solicitor  is  not  to  be  made 
the  occasion  of  depriving  the  client  of  those  facilities  for 
the  conduct  of  the  suit,  which  he  had  before  the  con- 
nexion between  him  and  his  solicitor  was  dissolved ;  and 
upon  this  principle  the  Court  will  make  such  an  order 
as  primft  facie  appears  to  be  the  most  benefidal  to  the 
client,  not  disregarding  the  protection  of  the  solicitor, 
and  the  order  would  commonly  be  as  in  Heshp  v.  Met" 
ealfsi  unless  it  be  shewn  by  the  solicitor  that  the  deli- 
vering up  of  the  papers  is  practically  unnecessary. 

The  question  is  brought  to  this,  whether  I  am  to 
consider  Messrs.  Gregory  tf  Cook  not  as  discharged  by 
their  client,  but  as  discharging  themselves,  in  which 
case  the  order  will  be  in  the  terms  of  the  prayer  of  the 
petition.    Now,  if  I  am  to  look  at  the  case  upon  prin^ 

(a)  3  Myl.  &  Cr.  183. 
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ciple,  it  seems  impossible  to  entertain  a  doubt  upon  it. 
The  retainer  in  this  case  was  given  to  the  two  partners. 
The  affidavits  on  the  part  of  the  solidtors  in  terms 
state  that  fact.  It  appears  that  the  tyvo  did  to  some 
extent  act  in  the  business  of  the  cause,  but  unquestion- 
ably Mr.  Gregory  was  the  acting  solidtor.  Of  that 
there  is  no  doubt.  In  a  letter  in  which  he  recom- 
mended Mr.  Cook  as  a  man  of  talent,  and  one  who  could 
be  safely  trusted  to  carry  on  the  cause,  he  took  credit 
to  himself  for  having,  as  he  says,  ^^  with  great  labour 
and  much  anxiety,  got  the  whole  of  it  up.''  I  do  not, 
however,  think  this  material  to  the  application,  for,  if  the 
retainer  was  given  to  the  two,  and  one  thinks  proper  to 
retire,  I  think  the  principle  of  law  is  the  same,  whether 
the  retiring  or  the  continuing  partner  happened  to  be  more 
or  less  conversant  with  the  particular  business.  I  notice 
it  only  to  shew  how  important  it  is  that  the  prindple 
should  be  observed.  It  often  happens  that  a  partner 
retiring  assigns  his  business  to  a  derk  in  whom  he  has 
great  confidence,  but  in  whom  his  clients  may  have  no 
confidence  whatever;  or  a  party  may  have  continued 
his  business  with  a  firm  of  more  than  one  partner, 
solely  from  the  confidence  he  had  in  an  elder  partner, 
or  member  of  the  firm,  whom  he  has  always  trusted. 
If  that  partner  might  retire,  and  insist  that  the  person 
whom  he  had  taken  into  the  business,  or  the  partners 
who  were  left  in  the  business,  but  whom  the  client  had 
not  trusted,  should  alone  have  the  conduct  of  that 
client's  affairs,  it  would  enable  him  materially  to  alter 
the  relation  of  the  parties,  without  the  consent  of  the 
party  most  interested.  It  seems  to  me,  the  agreement 
between  the  two  solicitors,  that  the  partnership  shall  be 
dissolved,  being  made  for  their  own  benefit  witliout  any 
communication  with  their  client,  the  moment  one  of 
them  retires  he  has  discharged  himself,  and  the  relation 
of  attorney  and  client  is  dissolved  between  them.    Now 
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in  this  tAee  Mr.  Gregory  discharged  himself,  and  there^ 
upon  the  retainer  which  was  ^ven  to  the  two  is  gone 
altogether,  and  the  client  is  lefl  at  liberty  either  thence- 
forward to  employ  the  continuing  partner,  or  to  take  a 
new  solicitor.  In  either  case  it  is,  in  substance,  a  new 
retainer.  Upon  principle,  as  I  have  said,  I  have  no 
doubt  upon  the  subject.  If,  instead  of  considering  it 
on  principle,  I  refer  to  what  Lord  Eldon  said,  in  ChoU 
mandeky  v.  Clinton  (a),  it  is  impossible  not  to  see  that 
it  was  his  opinion  also.  He  is  represented  as  saying,  in 
effect,  that  the  better  course  for  the  client  was  to  continue 
to  employ  the  partner  who  remains ;  yet  the  whole  of  his 
reasoning  shews,  that  in  such  a  case  he  considered  the 
solicitors  to  have  discharged  themselves,  and  not  to 
have  been  dischai'ged  by  their  client,  and  that  the  client 
has,  in  truth,  to  give  a  new  retainer.  In  Re  Smith  (£), 
Lord  Langdale  held  that  Smith  had  so  lusted  as  make  it 
impossible  that  his  client  in  the  country  could  trust 
him  any  longer;  and,  as  it  was  by  the  act  of  Smith  that 
the  other  parties  were  obliged  to  discharge  him,  that  he 
must  be  considered,  for  the  purposes  of  the  application, 
to  have  discharged  himself,  and  his  lien  be  dealt  with 
accordingly.  Red/earn  v.  Sowerby  (c)  is  an  important 
case:  there  the  solicitor  died,  and  the  question  was, 
whether  the  client  must  pay  the  bill  of  costs  before  he 
obtained  possession  of  the  papers.  And  Lord  JBldon 
takes  this  distinction:  he  says,  the  proceedings  are 
stayed  by  die  act  of  God,  and  not  by  any  default  of  the 
party,  and  he  could  not  say  that  the  client  could  take 
the  papers  out  of  the  hands  of  the  solicitor's  represen- 
tatives without  first  discharging  the  lien, — ^indirectly 
affirming  the  proposition,  which  indeed  common  sense 
would  dictate,  that  where  the  connexion  is  broken  off 
by  the  voluntary  act  of  the  solicitor,  the  Court  will 
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hold  tliat  the  solicitor  discliarges  himself;  which  is,  in 
trath,  the  obvious  effect  of  his  act. 

Being  therefore  of  opinion,  upon  principle,  that  the 
retirement  of  Mr.  Gregory^  in  this  case,  had  the  effect 
of  discharging  himself  and  Mr.  Cook  as  solicitors  in  this 
cause,  and  thinking  that  this  opinion  is  also  supported 
by  the  authorities,  so  far  as  they  go,  although  I  can 
find  no  case  which  is  precisely  similar,  I  must  hdd  that 
Mr.  FaUowfield  is  entitled  to  the  benefit  of  the  rule 
applicable  where  the  relation  of  solidtor  and  client  is 
terminated  by  the  act  of  the  solicitor,  and  that,  there- 
fore, he  is  entitled  to  have  the  papers  deliyered  up  to 
the  new  solicitor,  upon  the  terms  mentioned  in  the 
prayer  of  the  petition. 


aOrA  March. 

The  tniTersiiiff 
note,  filed  and 
■erred  under 
the  2lBt  Order 
of  Angnst, 
1841,  hai  the 
same  effect  as 
an  aoiwer,  in 
trarerring  the 
whole  of  the 
biUshutithaa 
not,  for  the 
porpoM  of  eri- 
denoe,  the 
■ame  effect  aa 
an  answer  upon 


MARTIN  V.  NORMAN. 

The  bill  stated  that  the  Plaintiff  offered  a  freehold 
ground-rent  for  sale  by  auction,  in  September,  1842, 
and  the  Defendant,  Sarah  Norman^  by  her  agent  CurU 
inff,  became  the  purchaser,  the  said  agent  paying  the 
deposit,  and  signing  the  memorandum  of  agreement, 
therein  describing  himself  as  the  agent  of  B.  Thomp^ 
son :  that  Curling  afterwards  declared  himself  to  have 
made  the  purchase  for  the  Defendant,  and  that  he,  being 
also  the  solicitor  of  the  Defendant,  had  accepted  the 
title  and  approved  the  draft  conveyance  on  her  behalf: 
that,  on  an  application  by  the  solicitor  of  the  Plaintiff  to 
the  Defendant,  the  latter  had,  in  effect,  admitted  that 
CurUng  had  been  her  agent  and  solicitor  in  the  trans- 
action, but  she  had  not  complied  with  the  repeated  re- 
quests of  the  Plaintiff's  solicitor,  that  the  purchase 
might  be  completed.  The  bill  prayed  a  specific  per- 
formance of  the  contract. 
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The  Plaintiff  filed  a  traverung  note,  under  the  Order        i84a 
XXI.  of  the  26th  of  August^  1841,  and  served  a  copy      ^  ' 
of  such  note  on  the  Defendant.  v. 

NOKMAir. 


The  Plaintiff  then  went  into  evidence,  and  proved  by 
his  solicitor  the  offer  for  sale  by  auction, — ^the  condi- 
tions,— ^the  signature  of  CSirling  to  the  memorandum, — 
the  delivery  of  the  abstract, — and  the  acceptance  of  the 
title.  His  solicitor  also  produced  and  proved  the  engross- 
ment of  the  conveyance  to  the  Defendant  prepared  by 
CurUng ;  and  he  proved  that  he  had  made  application  to 
the  Defendant  to  complete  the  purchase,  and  had  received 
a  letter  in  answer  to  such  application  from  Morris^  a 
second  solicitor  of  the  Defendant,  on  her  behalf,  im- 
puting to  Curling  the  blame  of  having  delayed  the  com- 
pletion of  the  business.     At  the  hearing, 

Mr.  Wood  and  Mr.  Hibbert,  for  the  Plaintiff,  asked 
for  the  common  decree.  They  cited  Maclean  v.  Dunn  (a), 
on  the  point  that  subsequent  recognition  of  the  contract 
was  equivalent  to  a  prior  authority.  The  agency  of 
CurUng  might  be  proved  by  evidence  dehors  the  written 
agreement :   Taylor  v.  Salmon  (£). 

Mr.  Temple^  for  the  Defendant,  sidd  that  the  note 
had,  by  the  express  terms  of  the  21st  Order  of  1841, 
'*  the  same  effect  as  if  the  Defendant  had  filed  an  an- 
swer, traversing  the  whole  of  the  bill  ;*'  and  he  insisted 
the  consequence  was,  that  the  agreement,  the  agency  of 
CurUng  and  of  Morris^  and  every  other  fact  alleged  in 
the  bill,  must  be  taken  as  denied ;  and  none  of  such 
facts  being  proved  by  the  oath  of  more  than  one  wit- 
ness, the  Court,  on  its  ordinary  rule  of  giving  credit  to 


SiaiemmU, 


JaT^fWKMMtu 


(a)  4  Bing.  722. 


(ft)  4  Myl.  &  Cr.  134. 
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1843.  the  answer^  unless  contradicted  by  more  than  one  wit- 
nesBy  could  not  therefore  make  the  decree:  Alam  y. 
Jourdan  (a). 

Vice-chancellor  : — 

jMdffmmt.  I  think  this  is  the  first  cause  which  has  come  before 
me  upon  a  traversing  note.  Until  the  21st  Order  of 
Augusty  1841^  came  into  operation,  the  Plaintiff  had  no 
alternative  but  to  proceed  against  the  Defendant,  with 
a  view  of  enforcing  an  answer,  or  of  taking  the  bill 
pro  confesso  on  default,  even  supposing  he  was  satisfied 
that  the  answer,  if  obtained,  would  be  of  no  value, 
either  from  the  Defendant  being  a  stranger  to  the  facts 
upon  which  the  equity  of  the  biU  was  founded,  or  from 
other  causes.  It  was  thought  right,  in  this  respect,  to 
place  a  plaintiff  in  equity  in  the  same  situation  as  a 
plaintiff  in  a  court  of  law,  in  an  undefended  cause, 
where  he  is  left  to  make  out  his  claim  by  such  evidence 
as  he  can  adduce.  It  does  not,  however,  follow,  that 
the  case  is  to  be  considered,  for  all  purposes,  as  if  the 
defendant  had  put  in  an  allegation  upon  his  oath,  deny- 
ing the  facts  stated  in  the  bill.  The  rule,  as  it  has 
been  stated  in  the  argument,  no  doubt  is,  that  where 
the  oath  of  the  party  in  his  answer  is  in  direct  conflict 
with  the  evidence  of  a  single  witness,  and  that  evidence 
is  not  corroborated  by  any  circumstances,  the  Court 
will  give  so  much  credit  to  the  answer  as  to  refuse  to 
interpose.  The  oath  of  the  Defendant,  denying  the 
title  of  the  Plaintiff  to  equitable  relief^  is,  in  such  a 
case,  held  to  countervail  the  testimony  of  the  witness : 
there  is  such  a  balance  of  evidence  that  the  Court  leaves 
the  parties  in  the  situation  in  which  the  law  places  them. 
The  traversing  note  cannot  be  considered  as  having 


(a)  1  Vera.  161. 


CASES  IN  CHANCERT.  599 

this  effect :  it  admits  nothing,  but  it  does  not  meet  the        igis. 

Plaintiff  by  any  thing  countervailing  his  evidence.    The 

Court  has  not  the  oath  of  the  Defendant  to  set  against 

the  testimony  brought  forward  by  the  Plaintiff;  and 

the  Defendant^  in  permitting  the  cause  to  stand  in  such     •^«^#w«'- 

a  position^  having  had  the  opportunity  of  answering, 

must  be  taken  as  deliberately  declining  to  pledge  his 

oath  to  a  different  statement  of  facts  from  that  which 

appears  on  the  bill,  and  is  proved  by  the  evidence  in  the 

cause.     Here  the  Defendant  has  not>  therefore,   the 

benefit  of  the  principle  which  might  have  operated  in 

his  favour,  if  he  had  put  in  his  answer,  denying  the  case 

of  the  Plaintiff. 

[His  Honor  then  stated  the  evidence,  and  concluded 
that  the  Plamtiff  had  proved  the  agreement,  and  was 
entitled  to  the  decree,  with  costs.] 


Trii  eause  coining  on,  this  &c.,  to  be  heard  and  debated  before  thia  ZkcMim 
Conrt  in  the  presence  of  counsel  learned  on  both  sides,  and  upon 
opening  the  Plaintiff's  bill  and  hearing  a  certificate  of  the  Clerk  <^ 
Records  and  Writs  that  the  Plaintiff  filed  his  traversiDg  note,  pursuant 
to  the  2lst  General  Order  of  the  26th  of  August,  1841,  on  the  13th 
of  September,  ld42,  an  affidavit  of  the  due  service  of  such  note  oa 
the  Defendant,  Sarah  Norman,  and  &c.,  [Conditions  of  sale.  Memo* 
randum  of  agreement  for  &c.,  dated  the  9th  September,  1840.  In- 
dentures of  lease  and  release,  bearing  date  respectively  the  — — 
1841,  and  purporting  to  be  made  between  the  Plaintiff  of  the  one 
party  and  the  Defendant  of  the  other  part.  Letter  from  the  Plain- 
tiff's solicitor  to  the  Defendant,  22nd  of  April,  1842.  Letter  from 
the  Defendant's  solicitor  to  thePhuntiffs  solicitor,  26th  of  April,  1842], 
read,— and  what  was  alleged  by  the  counsel  on  both  sides,  this  Court 
doth  declare  the  Plaintiff  entitled  to  a  specific  performance  of  the 
agreement  in  &c.  And  it  is  ordered  that  it  be  referred  to  the  Master 
&c.  to  takS  an  account  of  what  is  due  in  respect  of  the  purchase-money 
for  the  hereditaments  and  premises  comprised  in  the  said  agree- 
ment, and  to  calculate  interest  thereon  at  &c.,  from  &c.,  according 
to  the  conditions  of  sale.  And  it  is  ordered  that  the  said  Master  do  also 
take  an  account  of  the  rents  and  profits,  if  any,  of  the  said  heredita- 
ments and  premises  received  by  the  Plaintiff  since  &e^  or  which 
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1843.  without  his  wilful  default,  might  have  been  so  received.    [Rents  to 

be  deducted  from  principal  and  interest  as  aforesaid.]  And  it  is 
ordered  that  the  balance  be  paid  by  the  Defendant,  Sarah  Norman^ 
to  the  PlaintiflT:  and  thereupon  it  is  ordered  that  the  Plaintiff  do 
execute  all  proper  conveyances  of  the  said  hereditaments  and  pre- 
JDieree.  mises,  and  deliver  over  ^l  deeds  and  papers  relating  thereto,  upon 
oath,  to  the  said  Defendant,  or  to  whom  she  shall  appoint,  having 
regard  to  the  conditions  of  sale ;  such  conveyances  to  be  settled  by 
the  Master  in  case  the  parties  differ.  And  with  respect  to  such  con- 
veyances and  delivery  of  such  deeds  and  papers,  it  b  ordered  that 
the  said  Master  do  have  regard  to  the  said  conditions  of  sale.  And 
for  the  better  taking  &c.  [Usual  directions  for  production  of  papers- 
examination  of  parties— just  allowances.]  Plaintiff's  costs  to  be 
taxed,  and  paid  by  the  Defendant,  Sarah  Nomum, 


SOth  March, 
QrdAprH. 

Affidavito  filed 
after  the  an- 
swer cannot  be 
read  on  a  mo- 
tion  for  a  ape* 
cial  injunction, 
in  SBpport  of 
which  no  affi- 
davits had  been 
filed  before  the 
answer;  and 
the  mle  it  the 
same  whether 
notice  of  the 
motion  was 
given  before  the 
answer  was  pat 
in  or  after- 
wards. 


MANSER  V.  JENNER. 

1  HE  bill  wafl  filed  in  December,  1842,  praying  that 
die  partnership  between  the  Plaintiff  and  the  Defendant 
might  be  difisolved,  the  accounts  taken,  and  the  Defend- 
ant in  the  meantime  restrained  from  getting  in  the  out- 
standing debts^  and  from  withholding  the  books  and 
papers.  On  the  4th  of  March,  1843,  the  PlaintiiF  gave 
notice  of  motion,  for  the  16  th  of  March,  for  an  injunc- 
tion to  restrain  the  Defendant  from  retaining  the 
partnership  books  and  papers  in  his  own  possession, 
out  of  or  away  from  the  office  of  the  partnership.  -  The 
answer  came  in  on  the  8th  of  March.  On  the  16th  of 
March,  the  counsel  for  the  Plaintiff  saved  the  motion 
imtil  the  next  ensuing  seal  day.  On  the  27th  of  March, 
the  Plaintiff  gave  notice  that  he  should  read  as  an 
affidavit  on  the  motion  the  answer  winch  he,  (the  Plidn- 
tiff),  in  September,  1842,  had  put  in  to  a  bill  filed  by 
the  Defendant  against  him  for  a  dissolution  of  the  same 
partnership,  and  on'  the  same  27th  of  March,  the  Plain- 
tiff filed  other  affidavits  in  support  of  the  motion.  The 
motion  was  made  on  the  30th  of  March.  The  affidavita 
being  tendered, 
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Mr.  Roupett  and  Mr.  De  Gex  objected  to  their  ad- 
mission. 

The  rule  is,  that^  afler  the  answer  is  in^  the  phuntifi; 
who  then  comes  the  first  time  for  the  injunction^  must 
rely  upon  the  answer,  and  cannot  support  his  applica- 
tion by  affidavits:  Smythe  v.  SMythe{a)y  Jefferys  v. 
Smith  (b),  Boddingion  v.  JV6odley{c),  Lloyd  v.  Jert- 
kins  {d).  The  answer  came  in  regularly  in  due  time. 
It  is  not  a  case  where,  from  any  delay  in  making  the 
motion,  the  defendant  has  taken  an  advantage,  as  in 
Marphett  v.  Jones  (e)  or  Atkinson  v.  Kemble  {g). 

Mr.  Simpkinson  and  Mr.  Lloydy  for  the  motion. 

The  coming  in  of  the  answer  does  not  deprive  the 
Plaintiff  of  the  right  which  he  had  w^hen  he  gave  the 
notice  of  motion,  to  file  affidavits;  his  right,  in  that 
respect,  must  stand  on  the  same  footing  as  it  did  at  that 
time.  The  motion  must  be  determined  on  the  state  of 
facts  then  existing,  and  not  upon  facts  which  have  sub- 
sequently happened,  and  which,  if  they  had  occurred 
before,  would  probably  have  induced  the  Plaintiff  not  to 
make  this  motion :  this  is  a  common  principle.  If,  for 
example,  a  motion  is  irregular  when  made,  it  is  not 
cured  by  anything  that  afterwards  happens.  If  a  plain- 
tiff gives  notice  of  motion  to  dismiss  before  he  is  en- 
titled to  do  so,  the  motion  does  not  become  regular  be- 
cause the  time  has  arrived  when  it  is  brought  on: 
Kershaw  v.  Matthews  (A). 

[Vice-Chancellor: — You  had  the  right  of  filing 


1843. 


ArgummU, 


(a)  1  Swans.  252. 
(6)  1  J.  &  W.  300. 
(c)  8  Sim.  167.    See  infraj  p. 
605. 


VOL.  II. 


(d)  4  Beav.  230. 
{e)  19  Vea.  350. 
{g)  7  Sim.  638. 
\h)  1  Russ.  361. 


S  S 


H.  W. 
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1843.  affidavits  when  your  notice  was  given,  but  you  did  not 
exercise  that  right  I  must  try  the  propriety  of  the 
motion  by  the  facts  as  they  were  then ;  but  it  does  not 
follow  that  the  evidence  must  be  the  same.] 

The  present  case  is  one  in  which  the  affidavits  can- 
not be  excluded  upon  the  principle  laid  down  by  Lord 
Eldan  in  Smythe  v.  Smythe,  or  Jefferys  v.  Smith,  for  in 
both  cases  the  exclusion  is  put  upon  the  ground  that  the 
particular  facts  which  the  affidavits  were  adduced  to 
prove,  being  neither  charged  in  the  bill,  nor  supported, 
in  the  first  instance,  by  affidavit,  the  defendant  has  not 
been  apprised  of  the  points  on  which  the  plaintiff  rests 
his  case,  and  has  therefore  had  no  opportunity  of  deny- 
ing them  by  his  answer.  Here,  however,  the  Plaintifi^ 
so  long  ago  as  September,  1842,  answered  the  Defend- 
ant's bill  in  the  other  cause,  and  by  that  answer  in- 
sisted on  the  matters  on  which  he  now  founds  his  case» 
and  desires  to  prove :  the  Defendant,  therefore,  has  had 
full  opportunity  of  explaining  or  denying  the  facts  in 
question  by  his  answer* 


Vice-Chancellor: — 

Judgment.  I  will  not  finally  dispose  of  this  point  without  looking 

into  the  cases.  The  rules  on  the  question  of  admitting  or 
excluding  affidavits  where  they  stand  in  confiict  with  the 
answer  are  several,  depending  on  different  principles. 
In  the  ordinary  course  of  administering  justice,  the 
plaintiff  must  wait  until  the  hearing  of  the  cause,  for  the 
decree  which  is  to  give  him  the  rights  for  which  his  bill 
is  brought.  Occasions,  however,  happen,  calling  for  the 
earlier  interposition  of  the  Court,  and  it  is  with  r^anl 
to  these  special  cases  that  the  question  arises.  If  the 
answer  denies  the  title  of  the  plaintiff,  the  general  rule 
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hy  that  aflSdavits  are  not  admissible  to  support  the  title 
which  is  so  denied^  or  to  contradict  the  answer  in  that 
respect  (a).  In  other  words,  title  is  a  question  into  which 
the  Court  will  not  enter  before  the  hearing.  The 
Court,  in  that  case,  tells  the  PlaintiiF  he  is  in  the  com- 
mon situation  of  suitors, — he  must  wut  for  the  trial  of 
his  claim  until  the  hearing  of  the  cause, — and  whatever 
danger  there  may  be  of  intermediate  waste,  the  Court 
does  not  look  out  of  the  answer.  In  the  language  of 
Lord  £ldan,  "  The  application  in  the  case  of  waste  de- 
pends upon  privity  of  title  acknowledged  by  the  an- 
swer''  (i).  And  the  relative  times  at  which  the  affidavits 
and  the  answer  are  filed  is  wholly  immaterial  upon  the 
question  of  title  (c). 


1843. 


JudffmemL 


If  an  injunction  has  been  obtained  upon  affidavits 
before  answer,  and  the  answer,  afterwards  coming  in, 
does  not  dispute  the  plaintiff's  title,  the  plaintiff  may, 
as  to  acts  of  waste,  or  acts  analogous  to  waste,  read  those 
affidavits  against  the  answer.  So  far  the  rule  is  simple 
and  plain,  that  the  Court  will  try  the  questions  raised 


(a)  Clapham  v.  White,  8  Ves. 
36;  Norway  V,  iZotev,  19  Ves.  155, 
where  the  defendant  admitted 
the  deeds  on  which  the  plaintiff 
founded  his  title,  hut  said  that 
certain  words  had  been  intro- 
duced into  them  fraudulently :  see 
Id.,  pp.  146,  148.  Shirrejff  ▼. 
Bamardf  8  Sim.  161,  where  the 
question  was,  whether  the  huild- 
ing,  the  removal  of  which  was 
sought  to  be  restrained,  was  af- 
fixed to  the  freehold,-^the  fact  on 
which  the  title  of  the  plaintiff, 
the  landlord,  depended:  Bod- 
^ngton  v.  Woodley,  8  Sim.  167. 
See  infra,  p.  605,  S.  C. 

(6)  19  Ves.  146. 


(c)  Berkeley  y.  Brymer,  9  Ves. 
355.  The  title  of  the  pla  intiff  to 
relief  depending  on  alleged  fraud, 
which  was  denied:  Boddington 
V.  Woodley^  Shirreffy,  Barnard^ 
ubi  sup.  If  the  answer  is  not 
positive,  affidavits  to  verify  do- 
cuments {Taggart  v.  Hewlett ^  1 
Mer.499 ;  Barrett  v.  Tiekell,  Ja& 
159)  or  facts  {Morgan  v.  Qoode^ 
3  Mer.  10)  have  been  admitted 
The  common  injunction,  being 
only  supported  upon  the  equity 
confessed  in  the  answer,  {Barrett 
V.  Tiekell)t  is  always  treated  in 
effect  as  involving  the  question 
of  title,  (i.e.  his  legal  right  to  pro- 
ceed at  law). 
s2 
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1843. 


Judgment, 


between  the  answer  and  the  affidavits  filed  before  the 
answer  (a). 

I  think  it  is  also  settled,  that,  if  you  hove  obtained  the 
injunction  upon  affidavit  before  answer,  you  may,  when 
the  answer  comes  in,  file  other  affidavits  in  reply  to  the 
answer,  in  support  of  the  case  made  by  the  first  affida- 
vits,— still  excluding  the  question  of  title. 


Another  case  is  where  affidavits  are  filed  after  the 
answer.  According  to  Smythe  v.  Smythe  such  affidavits 
cannot  be  read  for  the  purpose  of  obtaining  an  injunc- 
tion, even  as  to  acts  of  waste.'.  Now,  when  the  question 
is  not  on  the  title,  but  whether  waste  has  been  com- 
mitted or  not,  the  question  of  waste  being  a  question 
which  may  be  tried  on  affidavits  against  the  answer, 
I  should  have  thought  the  practice  of  the  Court  would 
have  been  not  to  decline  trying  a  question  only  because 
the  affidavits  were  filed  after  answer,  but  to  have  given 
time  to  answer  the  affidavit,  treating  the  answer  also  as 
an  affidavit  (i).  The  case  of  Smythe  v.  Smythe  is,  how- 
ever, a  direct  authority  that  this  cannot  be  done,  if  the 
notice  of  motion  is  given  after  the  answer :  it  is  not  in 
specie  an  authority  in  the  case  of  a  notice  of  motion 
given  before  the  answer,  but  any  distinction  merely 
on  that  ground  would  introduce  a  refinement.     Lord 


(a)  The  rule  appears  to  be  the 
same  where  the  plaintiff  has  filed 
affidavits,  and  would  be  in  a  con- 
dition to  move  upon  them,  if  the 
state  of  the  business  of  the  Court 
permitted ;  (  Goodman  v.  Whit- 
comb,  1  J.  &  W.  691 ;  Glasnnff- 
ton  V.  Thwaites,  1  S.  &  S.  134) ; 
or  the  proper  time  for  making 
the  motion  had  arrived;  (At- 
kinson V.  KemhUj  ubi  sup.) ;  or 


the  motion  had  not  stood  over 
at  the  defendant's  request  (Mot' 
phett  V.  Jonesy  ubi  sup.) 

{h)  See  Charlton  v.  Poulter, 
1752,  19  Ves.  148,  n.  (70),  ed.  2, 
where  it  i^uld  seem,  that,  the 
plaintiff's  affidavits  being  used 
against  the  answer,  the  defendant 
also  filed  an  afiidavit  in  support 
of  his  answer.  See  also  Jiervis  v. 
fVhite,  6  Ves.  739. 
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Eldon^  having  expressly  decided  that  the  question  of 
waste  or  no  waste  may  be  tried  on  affidavit  against  the 
answer,  decides,  in  Smythe  v.  Smythey  that  it  cannot 
be  so  tried,  unless  affidavits  of  the  particular  acts  com- 
plained of  have  been  filed  before  the  answer.  The  prin- 
ciple that  you  shall  not  file  affidavits  after  the  answer,  be- 
cause the  defendant  has  not  the  opportunity  of  answer- 
ing them,  applies  just  as  strongly  to  the  case  of  a  notice  of 
motion  given  before  as  afler  the  answer ;  and  in  Llcyd 
V.  Jenkins,  Lord  Langdale  seems  to  have  been  of  opinion 
that  the  case  of  notice  before  the  answer  was  within  the 
same  rule.  I  cannot  do  any  thing  which  may  appear  to 
be  opposed  to  those  cases  without  more  consideration. 
But  in  Kershaw  v.  Mathews  (a),  before  Lord  Eldan, 
where  the  answer  came  in  after  the  notice,  and  before 
the  affidavits,  the  argument  was  the  same  as  that  of  the 
Plaintiff  in  this  case;  and  Lord  JSldon,  without  determin- 
ing the  point  which  was  argued,  held,  for  another  reason, 
the  answer  to  be  an  affidavit, — ^recognising,  therefore,  a 
distinction  between  the  two  cases. 


1843. 


Judgment. 


The  case  of  Boddington  v.  Woodley  was  this:  afler 
the  answer  came  in  to  the  original  bill,  the  bill  was 
amended,  and  the  amendments  were  verified  by  affida- 
vits. The  Vice' Chancellor  rejected  them,  and,  upon 
appeal  to  the  Lard  Chancellor,  I  insisted,  first,  that  the 
answer  alone  was  sufficient  to  entitle  the  parties  to  what 
they  wanted ;.  and,  secondly,  that  the  admission  of  the 
affidavits  could  not  depend  on  the  time  when  they  were 
filed.  Lord  Cottenham  thought  the  answer  was  suffi- 
cient for  the  purposes  of  the  motion,  and  he  made  the 
order ;  and  he  said  it  appeared  to  him  it  could  make  no 


(a)  1  Rubs.  3G1.  The  answer  terial  co-defendant  has  not  an- 
of  some  of  the  defendants  only  swered  :  Naylor  t.  Wellington,  8 
regarded  as  an  affidavit,  if  a  ma-    Sim^  396,  S.  P. 
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1843.  difference  when  the  affidavits  were  filed^  but  he  would 
not  decide  it»  because  the  question  did  not  arise.  He 
added,  however,  that  he  could  not  receive  the  affidavits, 
because  they  went  to  the  question  of  title. 

JudgminL 


Vice-Chancellor  : — 

April  Qrd,  The  practice  of  the  Court  has  always  appeared  to  me 
to  be  in  an  anomalous  state  on  this  point.  There  is  in 
this  case  no  question  of  title,  for  the  partnership  I  under- 
stand to  be  admitted.  With  r^ard  to  acts  of  waste  and 
analogous  cases,  as  mismanagement  and  exclusion, — ^if 
affidavits  are  filed  before  the  answer,  the  Court  will  not 
only  read  them  against  the  answer,  but  also  the  affidavits 
filed  after. the  answer,  whether  the  injunction  was  ob- 
tained or  not;  that  is  to  say,  the  Court  will  try  whe- 
ther waste  has  been  conunitted  or  threatened,  on  affida- 
vits against  the  answer, — saying,  in  those  cases,  that  the 
answer  is  to  be  considered  as  an  affidavit.  Why  the 
Court  should  not,  in  all  cases  not  involving  the  title,  say 
the  answer  is  to  be  considered  as  an  affidavit,  I  do  not 
know.  But  the  more  technical  and  arbitrary  the  rule  is, 
tiie  more  binding  it  is  upon  me,  because  it  cannot  be 
controlled  with  reference  to  any  principle.  All  the 
cases  in  the  books  decide  that  affidavits  filed  after  an 
answer  cannot  be  read  against  the  answer,  if  affidavits 
have  not  been  filed  before,  in  support  of  a  motion  of 
which  notice  was  given  after  the  answer;  but  there  is 
no  reported  decision  on  a  case  precisely  like  the  pre- 
sent, where  the  notice  of  motion  was  given  before  the 
answer,  and  no  affidavits  were  filed.  I  remember  the 
practice  used  to  be,  to  give  a  notice,  of  motion  and  file 
affidavits  at  the  same  time,  that  they  might  be  on  the 
file  before  the  answer  could  come  in.     On  the  technical 
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rule  of  the  Court,  I  feel  bound  to  hold  that  the  affi-        1843. 
davits  are  not  admissible  (a). 

(a)  See  the  cases  collected,  1  Swans.  254,  n. 

Judgment. 

^^^^^^^^^  2&h  April, 

— ^""~— ~— ■— ^  2ndy  3rd, 

6th,  and 

26th  May, 

THORP  V.  OWEN,  andl2th 

XHE  suit  was  brought  to  determine  the  construction  Thetesutor.by 
of  a  will,  which  was  in  the  following  words : — **  This  tiat'eTcry 
is  the  last  will  and  testament  of  me,  Henry  Owen,  of  J^^^gf^^^hw 
&c     I  desire  every  thing  to  remain  in  its  present  wife,  should 
position  during  the  lifetime  of  my  wife,  for  her  use  and  was,  for  her 
benefit;  and  after  her  decease  I  devise  my  real  estate  to  JJ!  J^a  iSSr" 
my  then  male  heir  and  his  heirs  in  strict  tail  male,  and  ^«^  decease  he 

^  ■  ^   ^  ga^e  his  real 

I  wish  my  personal  estate  to  be  then  equally  divided  estate  to  his 
among  all  my  children;  and  I  appoint  my  friends  James  ^^^  ^raoDsT 
Bridffer  and  his  brother  Geofye  Bridgery  both  of  &c,  ^^^.*^ 
my  executors,  hereby  revoking  all  former  and  other  adding,  that  he 
wills,  and  declaring  this  only  to  be  my  last  will  and  devise  to  his 
testament,  dated  the  26th  day  of  June,  1841.     I  give  J^fgit'^p^rt 
the  above  devise  to  my  wife  that  she  may  support  her-  herself  and  her 
self  and  her  children  according  to  her  discretion,  and  for  cording  to  her 

.1     .  M  discretion,  and 

that  purpose."  for  that  pur- 

pose. 

iH«M,that 

The  testator  died  on  the  same  day,  leavini;  his  widow  ^^  ^d?''  ^^ 

•^  ®  an  absolate  in- 

and  eleven  children — ^five  males  and  six  females — sur-  terest  for  her 
viving.     The  eldest  son  was  at  that  time  upwards  of  and  personal 
thirty,  and  the  youngest  child  about  ten  years  of  age  z  ••*•**• 
several  of  the  children  were  mairied  in  the  lifetime  of 
the  testator. 


The  executors  named  in  the  will  renounced  probate, 
and  letters  of  administration  with  the  will  annexed  were 
granted  to  the  widow. 
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Statement. 
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The  bill  was  filed  by  the  greater  part  of  the  children^ 
and  the  husbands  of  the  married  daughters,  against  the 
widow,  the  heir-at-law,  and  the  other  children  of  the 
testator,  and  prayed  the  execution  of  the  trusts  of  the 
will,  and  a  declaration  of  the  rights  of  the  parties.  At 
the  hearing  of  the  cause,  the  common  inquiries  with 
respect  to  the  family  and  the  accounts  of  the  estate 
were  directed.  The  cause  now  came  on  for  further 
directions. 


Argument,  Mr.  Roupell  and  Mr.  Lindsellj  for  the  Plaintiffs,  con- 
tended that  the  widow  was  a  trustee  of  the  income  of 
the  real  and  personal  estate  during  her  life,  for  the 
benefit  of  herself  and  all  the  children,  either  in  equal 
shares  or  in  such  proportions  as  the  Court  might  de- 
termine, having  regard  to  their  relative  necessities,  and 
that  the  widow  had  a  discretion  only  in  respect  of  the 
application  of  the  shares  of  the  children  during  their 
infancy. 

Mr.  Walker^  Mr.  Koe^  and  Mr.  Trotter,  for  the  De- 
fendants having  substantially  the  same  interests  as  the 
Plaintiff. 


Mr.  Tinney  and  Mr.  Stinton  for  the  widow. — If  It 
be  admitted  that  the  widow  takes  the  property  during 
her  life  charged  with  the  maintenance  of  the  children, 
that  obligation  must  be  confined  within  some  definite 
limits;  it  must  be  confined  to  the  maintenance  of  the 
children  during  their  infancy,  or,  at  the  utmost,  during 
the  time  they  continue  to  form  part  of  the  household  of 
their  mother.  The  mode  in  which  the  children  are 
entitled  to  participate  in  the  estate  must  be  such  as  to 
admit  of  the  exercise  of  the  mother's  discretion  in  the 
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application  of  it  for  their  use.  If  the  income  should  be 
divided  amongst  all  the  children^  whether  married  and 
settled  in  life,  or  what  is  termed  ^^  foris  familiated,"  or 
not,  it  ceases  to  be  a  fund  for  the  support  of  the  widow 
and  children,  according  to  her  discretion.  The  mean- 
ing as  well  as  the  intention  of  the  bequest  evidently  is, 
that  the  mother  shall  take  the  income  for  the  main- 
tenance of  her  household,  the  testator  relying  upon  her 
to  afford,  by  that  means,  a  home  and  support  for  her 
children  forming  part  of  that  household. 


1843. 


Argument. 


Most  of  the  cases  cited  are  referred  to  in  the  judg- 
ment. The  others  were  Cooper  v.  TTufrnton  (a),  Robin- 
son  V.  Tickell{b)y  Hamley  v.  Gilbert  {c)y  Badham  v. 
Mee{d)y  Berhdeyy.  Swinburne  {e)^  Hadow  y.Hadow^g)^ 
Wood  V.  Richardson  (Ji\  Pratt  v.  Church  (i). 


Vice-Chancellor,  after  stating  the  will: — 

Several  of  the  children  of  the  testator  and  of  the 
Defendant,  his  wife,  were  minors  at  the  time  of  his 
death;  all  the  minors  have  since  been  maintained  by 
the  widow,  and  the  only  question  argued  before  me 
was,  whether  the  adult  children,  male  or  female,  either 
living  at  home  or  foris  familiated,  were  entitied  to  par- 
ticipate in  the  income  which  was  given  to  the  wife  for 
life. 


Judgment, 


Two  points  were  conceded  in  the  argument  on  the 
part  of  the  widow :  first,  that,  according  to  the  true  con- 


(a)  3  Bro.  C.  C.  96. 
(6)  8  Ves.  142. 

(c)  Jac.  354. 

(d)  1  Rusi.  &  Myl.  G3I. 


(«)  6  Sim.  613. 
(g)  9  Sim.  438. 
(A)  4  Beav.  174. 
(i)  Id.  177. 
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Juigaunt. 


atniction  of  the  will,  a  trust  is  declared  in  fiiyonr  of  the 
children  of  the  testator, — ^whether  during  inftncy  or 
not  is  another  question,  but  that  a  trust  is  dedaied, 
excluding  the  widow  fiom  an  absolute  interest  in  the 
property  for  life:  secmidlj,  that,  notwithstanding  the 
indefinite  character  of  the  trust  with  respect  to  the 
amount  to  which  the  children  are  to  participate  in  the 
life  interest  of  the  widow,  the  Court  might  execute 
such  a  trust  in  favour  of  adults  as  well  as  of  infimts. 
It  was,  however,  argued,  that  the  support  of  the  children 
during  their  minorities,  and  nothing  more,  was  contem* 
plated  by  the  wilL  Supposing  a  trust  to  be  declared, 
the  latter  of  the  two  concessions,  was,  I  think,  unavoid- 
able upon  the  authorities.  Whatever  difficulties  might 
originally  have  been  supposed  to  exist  in  the  way  of  a 
court  of  equity  enforcing  a  trust,  the  extent  of  which 
was  unascertained,  the  cases  appear  clearly  to  decide 
that  a  court  of  equity  can  measure  the  extent  of  interest 
which  an  adult  as  well  as  an  infant  takes  under  a  trust 
for  his  support,  maintenance,  advancement,  provision, 
or  other  like  indefinite  expression,  applicable  to  a  fund 
larger,  confessedly,  than  the  party  entitled  to  the  support, 
maintenance,  or  advancement  can  claim,  and  some  in- 
terest in  which  is  given  to  another  person.  If  that 
is  to  be  altered,  it  should  not  be  by  any  but  the  highest 
branch  of  the  Court.  I  may  mention  on  this  point, 
Broad  v.  Bevan  (a),  WethereU  v.  Wibon  (6),  Woods  v. 
Woods  {c).  Bride  v.  Fooks  (d),  Jubber  v.  Jubb€r(e), 
Kilvington  v.  Gray  {g\  and  Soames  v.  Martin  (A),  Crff- 
bert  V.  Bennett  {i\  to  which  may  be  added  the  case  of 
Alexander  v.  M(Mlock(k). 


(a)  1  Russ.  511,  n. 
{b)  2  Keen,  80. 

(c)  1  Myl.  &  Cr.  401. 

(d)  2  Beav.  430. 

(e)  9  Sim.  503. 


(S)  10  Sim.  293. 
(A)  Id.  287. 
(i)  Id.  371. 
(*)  1  Cox,  391. 


Judgmeni* 
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Now,  with  respect  to  the  first  concesdon, — ^that  a  1843. 
trust  was  declared,  and  that  the  widow  could  not  claim 
the  absolute  interest  during  her  life,  I  was  not  satisfied 
at  the  time  of  the  argument  that  the  counsel  for  the 
widow  had  not  paid  a  greater  degree  of  deference  to 
the  language  of  some  modem  cases  than  the  learned 
Judges  by  whom  those  cases  were  dedded  would  chum 
in  favour  of  their  own  decisions.  The  case  is  one  of  a 
class  respecting  which  it  is  perhaps  to  be  expected  that 
an  apparent  discrepancy  would  exist  in  the  dedsions, 
— a  discrepancy,  however,  which  might  be  attributed 
not  to  any  difference  of  opinion  as  to  the  principle 
which  should  govern  the  cases,  but  only  on  the  manner 
of  applying  admitted  principles.  I  doubt  whether  the 
concesdcm  ought  to  have  been  made* 

The  cases  should  be  conridered  under  two  heads :  firsl^ 
those  in  which  the  Court  has  read  the  will  as  giving 
an  absolute  interest  to  the  legatees,  and  as  expressing 
also  the  testator's  motive  for  the  gift;  and,  secondly, 
those  cases  in  which  the  Court  has  read  the  will  as  de-' 
daring  a  trust  upon  the  fund,  or  part  of  the  fund,  in  the 
hands  of  the  legatee.  A  legacy  to  A.  the  better  to  enable 
him  to  pay  his  debts  expresses  the  motive  for  the  testar 
tor's  bounty,  but  certainly  creates  no  trust  which  the 
creditors  of  A.  could  enforce  in  this  court;  and,  again, 
a  legacy  to  A.  the  better  to  enable  him  to  maint^n,  or 
educate  and  provide  for,  his  family  must,  in  the  abstract, 
be  subject  to  a  like  construction :  it  is  a  l^acy  to  the 
individual,  with  the  motive  only  pointed  out.  This  is 
very  dearly,  and  in  my  opinion  very  correctly,  laid 
down  by  the  Vice-chancellor  in  the  late  case  o£ Benson 
V.  Whittam{a)\  and  the  cases  of  Andrews  v.  Partington(h)y 

(a)  5  Sim.  22.  {h)  2  Cox,  223, 
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Judgment. 


Brown  v.  Casamajor  {a)  and  Hammond  v.  Neame  (h) 
illustrate  the  same  principle.  At  the  same  time,  a 
legacy  to  a  parent  upon  trust  to  be  by  him  applied, 
or  in  trust,  for  the  maintenance  and  education  of  his 
children,  will  certainly  give  the  children  a  right  in  a 
court  of  equity  to  enforce  their  natural  claims  against 
the  parent  in  respect  of  the  fund  on  which  the  trust  is 
declared.  And  a  similar  rule,  as  I  have  already  ob- 
served, has  prevailed  in  favour  of  adult  cestui  que  trusts, 
notwithstanding  the  difficulty  of  measuring  the  amount 
of  interest  in  those  cases. 


It  is,  I  am  aware,  difficult  to  reconcile  all  the  decisions 
on  cases  of  this  nature,  but  although  those  decisions 
may  not  appear  reconcileable  with  each  other,  I  am 
satisfied  that  the  learned  Judges  by  whom  they  have 
been  pronounced  did  not  mean  to  disregard  the  distinc- 
tion I  have  noticed,  or  in  any  way  to  break  in  upon 
it.  The  difference  has  arisen  in  the  different  modes  of 
applying  admitted  principles.  In  Bathes  v.  Ward{c\ 
and  Crockett  Y.  Crockett  (d)^  I  thought,  and  still  think, 
a  trust  was  declared  as  well  as  a  motive  expressed; 
and  I  am  satisfied  that  neither  Lord  Cottenham  in 
Woods  V.  Woodsy  nor  Lord  Langdale  in  WetkereU  v. 
Wihani  intended  to  negative  the  distinction  to  which 
I  have  adverted. 

I  do  not  at  present  give  any  opinion  upon  the  ques- 
tion, whether  the  direction  in  this  will  is  confined  to 
minority  or  not.  Mr.  Tinney  argued,  with  force  which 
appeared  to  me  almost  irresistible,  that  the  obvious  in- 
tention was,  that  the  widow  43hould  have  the  spending  of 


(o)  4  Ves.  498. 
Ih)  1  Swans.  35, 


(c)  1  Hare,  445. 
Id)  W,  451, 
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her  life  income  in  one  establishment.  Supposing  a  child 
were  willing  to  reside  with  the  mother,  and  no  reason- 
able objection  could  be  urged  against  it,  the  testator 
having  directed  that  every  thing  should  remfdn  as  it 
was, — whether  the  Court  would  in  that  case  allow  the 
widow  arbitrarily  to  refuse  support  to  such  child  merely 
because  he  or  she  had  attained  the  age  of  twenty-one,  is 
one  question;  but  it  does  appear  to  me  to  be  another  and 
a  serious  question,  whether,  if  a  son  or  daughter  chooses 
to  marry,  and  become  foris  familiated,  leaving  the  house 
of  the  widow,  and  perhaps  having  a  family,  in  that 
case,  the  intention  of  the  testator,  expressed  in  this  will, 
requires  that  the  widow  should  apportion  a  certain  part 
of  her  indome  for  the  benefit  of  such  son  or  daughter ; 
whether,  in  such  circumstances,  she  should  no  longer 
spend  her  income  in  one  establishment,  but  divide  it 
into  as  many  diiferent  incomes  as  there  are  children, 
possibly  not  giving  enough  for  their  support  to  any, 
and  not  leaving  enough  for  her  own  support  The 
question  is,  whether  the  testator  did  not  mean  to  leave 
it  entirely  to  the  natural  affection  of  the  mother  to 
provide  for  the  children  during  her  life,  afterwards 
giving  the  property  to  them,  as  in  fact  he  has  done. 


1843. 


Judffmeni* 


Having  considered  the  authorities  on  the  subject,  it 
is  impossible  but  that  I  should  have  formed  an  opinion 
on  this  case.  It  appears  to  me,  that  if  I  decide  the  case 
on  the  question  of  the  adult  or  infant  maintenance  alone, 
it  might  be  open  to  an  appeal,  the  expense  of  which 
may  perhaps  be  saved  to  the  parties,  by  giving  all  the 
reasons  that  occur  to  me,  as  the  grounds  of  my  deci- 
sion. If  the  counsel  for  the  widow  should  think  the 
authorities  on  the  question,  whether  the  gift  creates 
an  absolute  interest  or  a  trust,  do  not  govern  the  pre- 
sent case,  I  should  prefer  to  hear  them,  and  also  the 
counsel  for  the  Plaintiffs,  upon  that  point  alone.     My 
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object  is,  that  my  decision  may  be  satisfactory  to  the 
parties,  and  that,  so  far  as  possible,  they  may  be  relieved 
from  the  necessity  and  expense  of  discussing  this  ques- 
tion elsewhere. 


Judgment. 


June  I2th.         The  case  was  again  argued  by  Mr.  Roupell  and  Mr. 

Argument.  Lindsett,  for  the  Plaintiff,  and  Mr.  THnney  and  Mr. 
StintoUy  for  the  widow.  In  addition  to  the  cases  cited 
on  the  former  argument,  and  besides  those  mentioned  in 
the  judgment,  they  cited  Cary  v.  Cary  (a),  Puslijnan  v. 
FUUteriP), Meredith  v.  IIeneaffe{c),  Blaheneyy.  Blaheney{d), 
Cape  V.  Cape  (e),  Stubbs  v.  Sarffon^f),  Ford  v.  Fow1er{y)y 
Knight  y.  KniglUQi). 


Vice-Chancellor  : — 

Judgment.  I  am  satisfied  that,  however  long  this  case  may  be 
under  consideration,  there  would  be  still  some  doubt 
upon  it  with  reference  to  the  authorities.  I  cannot, 
however,  doubt  the  principle  laid  down  by  the  Fice- 
Chancellor  in  Benson  v.  JVfuttam  ;  it  is  plain  to  common 
sense  that  the  law  must  be  as  it  is  there  explained.  If 
you  give  property  to  persons  to  accomplish  an  object, 
increasing  their  funds  so  that  they  might  be  the  better 
able  to  do  it, — that  is,  in  point  of  fact,  a  gifl  to  them, 
and  there  is  no  trust  which  others  can  enforce.  And  I 
think  those  cases  of  Bushnell  v.  Parsons  (t),  Hammond 
V.  Neame,  BurreU  v.  BurreU  (A),  Andrews  v.  Partington^ 


(a)  2  Sch.  &  Lcf.  173. 
(*)  3  Ves.  7. 
(c)  1    Sim.    566,    per 
Redeedale, 

{d)  6  Sim.  52. 

(e)  2  Y.  &  Coll,  543. 


(/)  3  Myl.  &  Or.  608,  513. 
(g)  3  Beav.  140. 
Lord        {h)  Id.  148. 

(i)  Prec.  Chan.  218,  per  Zorrf 
Keeper  Wright, 
{k)  Amb.  660. 
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and  others,  are  all  cases  in  sapport  of  the  same  proposi- 
tion, and  recognising  the  principle  with  great  clearness. 
A  great  number  of  these  cases  might  be  cited,  but  I  will 
not  go  through  them;  the  principle  cannot  be  at  all 
doubted,  although  Judges  may  differ  as  to  the  mode  of 
applying  it.  I  think  it  equally  clear,  if  property  be  given 
to  a  parent  upon  trust  to  maintain  herself  and  her  child- 
ren, that,  although  she  takes  a  beneficial  interest,  and 
though  to  some  extent  there  is  an  uncertainty  as  to  the 
quantum  she  is  boimd  to  apply,  it  is  impossible  for  me  to 
hold  that  the  cases  do  not  decide  that  the  Court  will  find 
the  means  of  measuring  the  extent  of  the  children's  in- 
terest The  only  question  here  is,  imder  which  of  the  two 
principles  I  am  to  say  that  this  case  falls ;  at  the  same 
time  I  agree  with  the  argument,  that  if  the  expression, 
that  the  ^fl  is  to  support  the  children,  extends  to  the 
support  of  the  children  throughout  the  whole  of  their 
lives,  in  the  various  situations  that  may  arise,  the  im« 
possibility,  I  may  almost  say,  of  measuring  the  gift  to 
each  child  by  any  rule  to  be  laid  down  by  a  court  of 
justice,  is — ^in  a  case  where  there  is  no  trust  excluding 
the  mother  from  taking  whatever  she  is  not  obliged  to 
part  with — a  «trong  argument  against  holding  that  the 
expressions  which  refer  to  the  children  were  meant  to 
create  a  trust  binding  on  her.  Lord  EUotCs  language, 
in  the  cases  of  Marice  v.  TTie  Bishop  of  Durham  (a), 
Wright  v.  Athyns  (ft),  and  the  other  cases  referred  to,  goes 
to  shew  that  where  words  of  trust  are  not  used  so  im- 
peratively as  to  exclude  the  legatee  from  taking  any  thing 
beneficially,*  there  the  difficulty  of  ascertaining  how 
much  that  legatee  was  bound  to  give  away  is  a  strong 
argument  against  construing  the  gift  to  be  a  trust.  If 
it  be  a  dear  case  of  trust,  then  it  appears  to  me,  on  the 


1843. 


(fl)  10  Ves.  634. 


(6)  T.  &  R,  157. 
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authorities,  that  the  Court  has  held  that  the  trust  shall 
not  in  the  case  of  children  be  void,  but  that  it  will  find 
the  means  of  ascertaining  how  much  the  parties  to  be 
benefited  are  to  take.  It  was  on  that  ground  I  went  in 
the  cases  of  Saikes  y.  Ward  and  Crockett  v.  Crockett. 
In  those  cases  the  gift  was  made  in  terms  which  obliged 
the  legatee  to  give  something  to  the  children.  If  it  is 
not  in  such  terms,  of  course  there  is  no  trust  to  ex- 
dude  the  legatee. 


I  considered  this  case  very  much  in  private,  before  I 
called  for  the  second  argument,  and  the  conclusion  to 
which  I  have  come  is,  that  the  words  of  this  will  im- 
port a  gift  to  the  mother  for  life,  and  that  afterwards 
the  personal  estate  is  to  go  to  the  testator's  children,  and 
the  real  estate  to  his  heir-at-law.  The  testator  adds  to 
the  gift  an  explanation  which  appears  to  me  merely  to 
express  what  actuated  his  mind  in  the  gift.  He  tmsts 
to  the  affection  of  the  mother  towards  her  children,  and 
says, — "  I  have  given  to  her  this  large  provision,  in  order 
that  she  may  be  able  to  support  her  children  during  her 
life."  The  ^ft  is  to  her,  and  the  support  is  to  be  ad- 
ministered according  to  her  discretion.  I  do  not  deny 
that  the  will  may  be  construed  another  way,  you  may 
construe  it  thus, — "  I  give  it  to  my  wife  for  the  purpose 
of  being  applied  by  her  in  the  support  and  maintenance 
of  the  children;"  but  the  words  are  equally  consistent  as 
importing,  ^^  I  give  it  to  her  that  she  may  be  able  to 
support  her  children."  I  cannot  see  anything  in  the  mere 
words  used  in  that  particular  part  of  the  willy  which  leads 
one  way  rather  than  the  other ;  but  I  am  satisfied,  from 
the  language  of  the  whole  will,  that  the  gift  is  to  her, 
to  be  applied  according  to  her  discretion.  The  absence  of 
any  expression  excluding  the  wife  from  taking,  and  the 
moral  impossibility  that  any  court  of  justice  can  measure 
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the  suggested  bounty  of  the  testator,  in  favour  of  all  the 
children,  in  every  possible  state  of  circumstances,  are 
grounds  on  which  it  appears  to  me  I  ought  to  decide 
that,  in  this  case,  the  widow  is* not  controlled  by  any 
equitable  interest  in  the  children. 
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Judgment, 


I  confess  I  have  the  less  regret  in  coming  to  this  con- 
clusion, because,  so  far  as  respects  the  maintenance  of 
the  children  during  their  minority,  there  appears  to  be 
no  practical  reason  for  deciding  the  case  one  way  rather 
than  another, — all  such  children  having,  in  fact,  been 
maintained,  and  being  stUl  maintained,  by  the  widow. 
With  regard  to  the  other  children  the  diflBculty  of  ap- 
plying the  fund  in  many  cases  which  may  arise,  or  be 
suggested,  is  such  that  I  can  hardly  see  any  way  of 
effecting  it.  The  best  legal  conclusion  I  think  is  this : 
The  testator  has  given  the  property  to  his  wife  abso- 
lutely, during  her  life,  and  in  order  that  the  children 
may  not  suppose  that  they  have  been  overlooked  during 
that  time,  the  testator  tells  them  his  reason  for  giving 
the  property  to'the  mother.  I  think,  therefore,  that  the 
construction  of  the  will  is,  that  the  widow  takes  the 
property  absolutely  for  her  life. 


See  Longmort  v.  Elcum^  2  Y.  &  Coll.  Chan.  Cob.  363. 


VOL.  n. 


T   T 


11.  W. 
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1842. 

26th  Jufy. 

1843. 

14/A  Feb. 

liHh  Aprils 

and  22nd 

July. 

PFOceedings 
for  taking  the 
bill  pro  con- 
fesso,  under 
the  Order  I.  of 
the  nth  of 
April,  1842, 
against  a  De- 
fendant deemed 
to  have  ab- 
sconded, for 
whom  an  ap- 
pearance has 
been  entered 
under  the  Or- 
der VIII.  of 
the  26th  of 
August,  1841, 
and  who  does 
not  afterwards 
appear  by  his 
own  solicitor. 


ELTOFT  V.  BROWN. 

J3ILL  by  parties  benefidally  interested  in  the  real 
and  personal  estate  of  a  testator^  agidnst  Brown,  the 
trustee  and  executor,  and  Livesei/y  to  whom  Brawn  had 
pledged  the  title-deeds  of  part  of  the  trust  estate.  An 
injunction  agtunst  Brawn  was  obtained  ex  parte,  and  a 
receiver  appointed  after  notice.  Brown  was  served 
with  the  subpoena  to  appear  and  answer,  on  the  4th  of 
April,  1842,  and  not  having  appeared,  the  Plaintiffs, 
on  the  15th  of  April,  obtained  an  order  for  liberty  to 
enter  an  appearance  for  him,  under  Order  VIII.  of  the 
26th  of  August,  1841,  and  on  the  16th  of  April,  en- 
tered such  appearance  accordingly.  A  copy  of  the 
order  for  entering  the  appearance,  and  notice  of  its 
entry,  was,  on  the  20th  of  April,  lefl  at  BrowrCi  last 
place  of  abode,  and  also  served  on  his  wife.  Livesey 
deposited  the  title-deeds  with  the  master,  and  the  bill 
was  dismissed  against  him.  Brown  did  not  appear  by 
his  own  derk  in  Court,  or  solicitor  (a),  and  the  Plain- 
tiffs caused  to  be  inserted  in  the  London  Gazette  of  the 
14th  of  June,  and  once  in  every  week,  for  the  four 
following  weeks,  a  notice  (i),  according  to  the  Order  L  of 


(a)  See  Order  XVI.  of  the 
26th  of  October,  1842. 

(6)  "  Between  /.  Eltofi  and 
others,  Plaintiffs,  and  T,  Broum 
and  ST.  Ztve<«y,  Defendants.  Take 
notice,  that  pursuant  to  an  order 
of  &c.  made  in  this  cause,  bear- 
ing date  the  15th  day  of  April 
last,  an  appearance  was  on  the 
16th  day  of  April  last  entered 
for  the  above-named  Defendant 


T.  Brown,  under  the  8th  of  the 
Orders  of  the  26th  day  of  August, 
1841,  and  he  the  said  Defendant 
T,  Brown  not  having  appeared 
by  his  own  clerk  in  Court,  the 
above-named  Plaintiffs  hereby 
give  notice,  pursuant  to  the  order 
of  this  Court  of  the  11th  day  of 
April,  1842,  that  this  Court  will 
be  moved  by  &c.  for  the  Plain- 
tiffs before  &c.  on  Thursday,  the 
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the  11th  of  April,  1842,  (under  the  third  clause  of  that 
order  (a)),  that  on  the  14th  of  July  the  Court  would 
be  moved  that  the  bill  might  be  taken  pro  confesso 
agunst  Brawn,  The  motion  was  mentioned  on  the 
14th  of  July,  but  that  not  being  a  seal  day,  it  was 
deferred,  by  the  direction  of  the  Court,  until  the  fol- 
lowing seal  day,  which  was  the  16th  of  July. 


1842. 


statement. 


July  16M. 
Mr.  Elmsley  moved,  pursuant  to  the  notice  in  the        Motion, 
London  Gazeitey  that  the  Plaintiffs'  bill  might  be  taken 
pro    confesso,    immediately,    against    the    Defendant 
Brown. 


The  motion  was  supported  by  affidavits  stating  the 
reasons  of  the  deponents  for  believing,  and  their  belief 
that  Brown  had  sailed  for  Philadelphia  in  the  preceding 
month  of  April,  and  had  ever  since  resided  there ;  that 
he  was  in  insolvent  circumstances  at  the  time  of  his 
departure,  and  that  a  fiat  in  bankruptcy  had  been  issued  - 
against  him,  but  had  not  been  prosecuted,  as  there  did 
not  appear  to  be  any  estate  of  the  bankrupt  (&).  The 
wife  of  Brown  appeared  by  the  affidavits  to  be  within 
the  jurisdiction. 


The  Vice-Chancellor  ordered  that  the  cause  should 
stand  for  hearing  in  the  paper  of  causes  on  the  22d  day 
of  July,  and  that  the  Plaintiffs'  clerk  in  Court  should 
then  attend  with  the  record  of  the  bill,  in  order  to  have 
the  same  taken  pro  confesso.     His  Honor  also  directed 


Order, 


11th  day  of  July,  1842,  or  so 
soon  after  as  counsel  can  be 
heard,  that  the  Plaintiffs'  bill  in 
this  cause  may  be  taken  pro  con- 
fesso immediately  against  the 
said  Defendant  T.  Broum,   Dated 


this  14th  day  of  June,  1842. 
/.,  B,,  &  E.,  the  Plaintiffs'  soli- 
citors." 

(a)  Beav.  Ord.  Can.,  196. 

(b)  See  ante,  p.  534,  n. 
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Brown. 


July  2CM. 
Decree, 


that  this  order  should  in  the  mean  time  be  served  on 
the  wife  of  Brown  (a). 


This  cause  coining  on  this  day,  &c.  [reciting  ihe  entering  of  the 
appearance].  And  whereas  the  PlaintifTs  being  unable,  with  duo 
dih'gence,  to  procure  a  writ  of  attachment  to  be  executed  against  the 
said  Defendant,  by  reason  of  his  being  out  of  the  jurisdiction  of  the 
Court,  the  said  Defendant  having  absconded  to  avoid  the  process  of 
this  Court,  and  not  having  entered  an  appearance  by  his  own  clerk 
in  Court,  they,  the  said  Plaintiffs  have  caused  to  be  inserted  in  the 
London  Gazette,  five  several  notices,  that  this  Court  would  on  the 
day  therein  named  be  moved  to  take  the  Plaintiff's  bill  pro  confesso 
against  the  said  Defendant,  and  the  said  Defendant's  answer  not 
having  been  filed,  as  by  the  six  clerks*  certificate  appeared,  it  was, 
&c.  [reciting  the  Order  of  the  16th  of  July].  And  the  PlaintifTs  clerk 
In  Court  this  day  attending,  &c.,  upon  debate  of  the  matter,  and 
hearing  the  Order  of  the  IGth  day  of  July  instant,  and  the  record  of 
the  Plaintiff's  bill  read,  and  what  was  alleged  by  the  counsel  for 
the  Plaintiffs,  this  Court  doth  order  and  decree  that  the  Plaintiff's 
bill  be  taken  pro  confesso  against  the  said  Defendant  T,  Brown. 
And  it  is  ordered  that  it  be  referred  to  the  Master,  fire.  Usual 
accounts  of  the  testator's  estate.  Inquiries  as  to  children,  and  next 
of  kin.  New  trustees  to  be  appointed.  Receiver  continued.  Fur- 
ther directions,  and  costs  reserved. 


1843. 
January  27M. 

Report. 


The  Master,  by  his  report,  found  that  the  Defendant 
Brown  had  absconded  to  avoid  the  process  of  the  Court, 
and  was  then  resident  out  of  the  jurisdiction;  and  that 
in  hi»  absence  it  was  impossible  to  take  the  accounts 
directed,  or  to  examine  him  on  interrogatories:  he  found 
that  Broum  had  had  no  beneficial  interest  under  the 
will,  but  was  a  trustee  only  for  the  parties  beneficially 
interested.  He  made  his  report  as  to  debts,  legacies^ 
and  the  other  matters  referred,  and  certified  that  he  had 
appointed  certain  persons  new  trustees. 


(a)  See  ante,  p.  535. 
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Mr.  Elmsley  moved  that  the  report  might  be  con-         1843. 

firmed  absolutely,  or  that  the  cause  might  be  set  down        eltott 

for  further  directions,  without  confirmation  of  the  re-       _  ^' 

Brown. 

port     The  proceeding  before  the  Master  was  of  neces-         

sity  ex  parte :  the  Defendant  was  found  by  the  report  •^'"""^rySifr. 
to  have  absconded ;  and  there  was  no  person  on  whom  Motion. 
the  orders  nisi  or  absolute,  for  confirming  the  report, 
could  be  served.  If  the  case  were  to  be  treated  as  one 
in  which  the  decree  was  pro  confesso  for  want  of  answer 
only,  it  would  be  impossible  to  make  the  proceedings 
effectual:  King  y.  Bryant  (a).  Parry  y,  Perryman(jb), 
Thompson  v.  Trotter  {c)y  Dominicetti  v.  Latti(d)y  1  Dan. 
Chan.  Pr.  698,  and  2  Dan.  Chan.  Pr.  804,  805,  were 
mentioned. 


The  Vice-Chancellor  said  that  the  entering  of  the  February  uth. 
appearance  for  the  Defendant,  under  the  Order  VIIL  of  ^^^^'afttTr 
August,  1841,  was  for  the  purpose  of  giving  the  Plain-  being  Bcnrcd 
tifi*  the  benefit  of  that  step  in  the  cause,  and  enabling  natoappearand 
him  to  count  the  subsequent  process  from  that  date,  JSJ^nofcnter*' 
but  it  had  not  the  effect  of  placing  the  Defendant  in  f^  appearaneo 

°  ,      oj  hta  own  ao- 

the  same  situation  as  if  he  had  regularly  appeared  in  licitor,  but  ab- 
the  cause.  The  Court  being  satisfied  that  the  De-  thcVopess  of 
fendant  had  absconded,  the  case  was  the  same  as  if  he  S*-^-?2?^'  ^" 

i^iaintin  majy 

had  not  appeared.     The  report  might  be  confirmed  ex  on  the  biu 

*  1  /*      ^      1         1*         •  taken  pro  con- 

jHirte,  and  the  cause  set  down  for  lurtner  directions.         fesso,  under  the 

Order  I.  of  the 
11th  of  April,  1842,  proceed  ex  parte  aa  against  a  Defendant  who  has  not  appeared,  although 
the  Plaintiff  has  entered  an  appearance  for  him,  under  the  Order  Vlil.  of  the  26th  of 
August,  1841. 


Before  any  further  proceedings  were  had,  one  of  the     April  l9th. 
Plaintiffs  married,  and  the  suit  abated.     A  bill  of  re- 
vivor was  filed,  and 

(a)  3  Myl.  &  Cr.  191.  (c)  10  December,  1823,  cited 

(6)  M.  R.  13  July,  1838,  cited     3  Myl.  &  Cr.  193. 
2  Dan.  Ch.  Pr.  805, n.  (r).  (d)  2  Dick.  588. 
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1843.  Mr.  Elmsley  moved  that  the  bill  of  revivor  might  be 

taken  pro  confeseo  against  Brawny  or  that  the  Plain- 
tiffs might  be  at  liberty  to  enter  an  appearance  for  him, 
on  which  the  subsequent  proceedings  might  be  founded. 
The  fitet  thatT  ^^  «ui8wer  was  required  to  the  bill  of  revivor. 

an  appearance 

hia  been  en-  

tered  bj  the 
Plaintiff  for  the 

Defendant,  to  The  Vice-Chancellor  said  that  the  Court  had  no 
under  the  8th  '  power  either  to  order  the  bill  of  revivor  to  be  taken 
gustriwf  —  P^  confesso,  without  the  previous  process,  or  to  giro 
of^'t  *»<>"-  liberty  to  enter  an  appearance  to  a  bill,  no  subpoena 
been  taken  pro  thercon  having  been  served.  The  Plaintiffs  might  pro- 
againit  a  De-  <^^  as  on  an  original  suit,  and  then  the  question  would 
^c*^^0?dcr  ^  whether  the  Defendant  could  be  treated  as  abscond- 
of  April,  1842,  ing  to  avoid  service  of  process  in  this  suit,  as  well  as  in 

is  no  ground       .t      «     , 

for  taking  toe  lirst. 

either  of  those 

steps  on  a  mere  bill  of  reviTor  in  the  same  suit,  against  such  Defendant,  without  pre- 

Yiously  filing  through  all  the  preliminary  steps,  as  in  &  case  of  an  original  bill. 


April  27th.  The  Plamtiffs  moved,  under  the  act  1  Will.  4,  c.  36, 
8.  3(a),  that  the  Defendant  might  be  ordered  to  ap- 
pear to  the  bill  of  revivor  on  a  certain  day  to  be 
appointed  by  the  Court.  The  motion  was  supported 
by  affidavits,  shewing,  that  the  Defendant  had  con- 
tinued to  be,  and  was  still,  out  of  the  jurisdiction,  and 
by  the  certificate  of  the  clerk  of  records  and  writs,  that 
the  bill  was  filed  on  the  1 3th  of  March,  and  that  no 
appearance  had  been  entered  thereto  for  the  Defendant 
The  Defendant  was  then  ordered  to  appear  within  a 
month,  and  the  order  was  published,  and  the  bill  of 
revivor  afterwards  taken  pro  confesso,  according  to  the 
old  practice  (b). 

(a)  Amended,  as  to  the  man-     &  1  Vict.  c.  45,  s.  2. 
ner  of  publication  at  the  parish         (6)  See  Baker  y.KeeUy  4  Sim. 
church,  by  the  act  11  Will.  4,     498. 
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The  ori^nal  cause  coming  on  for  further  durections,        i843. 
and  on  the  hearing  of  the  bill  of  revivor,  and  of  a  sup* 
plemental  bill,  against  the  new  trustees  and  some  other 
parties,   the   Court  continued  the  injunction   against 

Brown  until  further  order,  directed  the  receiver  to  pass         

his  final  accounts,  and  ordered  the  costs  of  the  Plaintiflfe  BiUof  Revivor. 
in  all  the  causes,  and  the  costs  of  the  Defendants  in  the 
supplemental  cause,  to  be  taxed  and  paid  out  of  the 
balance  to  be  paid  by  the  receiver,  and  by  the  trustees 
out  of  the  future  rents  and  profits,  with  liberty  to  any 
of  the  parties  to  apply. 


HELE  V.  OGLE.  ^844. 

_.  WthJanuarjf. 
1  HE  Defendant  was  out  of  the  jiuisdiction  when  the  Defendant  re- 
bill  was  filed,  and  had  not  since  come  within  the  juris-  the  juriadic- 
diction,  but  being  served  abroad  under  the  act  4  &  5  ^  hivrabf^ 

Will.  4,  c  82,  he  appeared  by  his  own  solicitors,  who  •condcd  to 

,         .                                  ,           ...  avoid  the  pro- 
intimated  an  intention  to  defend  the  suit.     His  solici-  oen  of  the 

tors  afterwards  informed  the  solicitors  for  the  Plaintiff  the  let  Order 

that  they  had  consulted  counsel,  who  had  advised  that  ^^  is42°' 

the  Defendant  should  submit  to  the  Plaintiff's  demand, 

and  not  defend  the  suit.     No  answer  was  put  in. 

Mr.  Walpole  moved,  on  notice  served  upon  the  soli-       Motion. 
citors  of  the  Defendant,  more  than  fourteen  days  pre- 
viously, that  the  bill  might  be  taken  pro  confesso, 
under  the  Order  L  of  the  11th  of  April,  1842. 


The  Vicb-Chancellor  held,   that  the  Defendant     Judgment. 
should  be  deemed  to  have  absconded  to  avoid  the  pro- 
cess of  the  Court,  and  made  the  common  order,  directing 
the  cause  to  be  in  the  paper  of  causes  on  a  certain  day, 
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1844.^  in  order  that  the  bill  might  be  taken  pro  eonfeaso, 
unless  an  answer  should  be  put  in  by  the  Defendant  in 
the  mean  time:  this  order  to  be  served  forthwith  on 
the  solidtors  of  the  Defendant* 

JudgmttU. 


1843. 

m,\\th,and  WEATHERBY  v.  ST.  GIORGIO. 

29th  May. 


j< 


Ateitatordi-  JOHN  ST.  GIORGIO,  a  native  of  Italy,  by  his 
to  be  paid,  and  wiU,  dated  in  March,  1833,  after  directing  all  his  debts 
eoS^ra^^.  '^^  funeral  and  testamentary  expenses  to  be  paid  as 
land,  and  other  goon  as  conveniently  might  be,  appointed  fVeatherbtfy  the 
Italy,  directing  Plaintiff,  and  W,  S.  Lewis,  executors  of  his  will,  so  far  as 
ezecaUHvto  related  to  his  property  in  England  and  Ireland,  and 
^!!^*to  Ae  ®lB«where,  (except  in  Italy),  and  Doctor  Francesco 
Italian  ezeea-  Ciceri  and  Signior  Advocato  Giuseppe  Montanara,  of 
qneathing  Milan,  cxccutors  of  his  will,  80  far  as  related  to  his 

amongst  cbusea  propcrtj  i^  Italy,  and  not  elsewhere,  and  after  giving 
haedto"* ^d  ^^^  Icgadcs,  the  tcstator  gave  and  bequeathed  unto 
in //a/y:—  Lewis  and  the  Plidntiff  the  residue  of  his  estate  and 
theaumtobe  effects  in  England  and  Ireland,  or  elsewhere,  (except 
Sg  the  residue  "*  ^^^^^  ^  aforesaid),  upon  trust,  as  to  certain  parts 
after  payment     thereof,  for  his  SOU  John  Nathaniel  St.  Giorgio,  and  the 

of  debts,  the  .  .  .  .  . 

Italian  ezecn-  children  of  his  said  son  as  therein  mentioned.  And 
re^rdS  9/  (after  payment  of  the  legacies  bequeathed  by  any  codicil 
of°Sat  fund***   ^^  might  make)  the  testator  directed  his  said  executors 

and  not  as  ex-  in  England  to  transmit  the  residue,  and  every  part 
ecntorshold-         -  /.i..i  .t,  i^T 

ing  it  charged  thereof,  to  his  said  executors  m  Italy,  to  be  by  them 
J2[t  tifwfore  *  jointly  disposed  of,  together  with,  all  property  and 
l»*d'"ctcd^*  effects  that  he  should  possess  in  Italy,  or  be  entitled  to 
ascertain  the      at  the  time  of  his  decease,  amongst  all  and  every  his 

persons  bene- 

ficiallj  entitled  to  the  fund,  under  the  bequest. 

That  where  a  trust  fund  is  to  be  administered  under  the  direction  of  the  Court,  the 
general  rule  requiring  the  cestui  que  trusts  to  be  parties,  is  applicable  to  foreign  trustees 
and  cestui  que  trusts,  residing  out  of  the  jurisdiction,  unless  a  specid  case  of  difficulty  or 
inconTenience  in  the  application  of  the  rule  be  shewn. 


statement. 
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nephews  and  nieces,  the  children  of  his  late  sisters        1843. 
Annunziata  De  MicheK  and  Teresa  Corbetta,  who  should    wsathbkbt 
be  living  at  his  decease,  or  the  husbands  or  wife  of  such    g^  qiorgio. 
of  them  respectively  as  should  be  then  dead,  without 
leaving  issue  then  living  or  bom  in  due  time  aA;er- 
wards,  to  be  equally  divided  between  them  in  equal 
proportions  as  tenants  in  common,  and  if  but  one  such 
child,  husband,  or  wife,  to  pay  the  whole  to  such  only 
child,  husband,  or  wife,  subject  to  the  proviso,  that  if 
there  should  at  his  decease  be  living  any  child  or  chil- 
dren of  his  said  nephews  or  nieces  who  should  have 
died  in  his  lifetime,  then,  that  the  share  of  such  de^ 
ceased  parent  in  such  residue  should  be  paid  to  his  or 
her  child  or  children  in  equal  portions. 

The  testator  made  a  codicil  to  his  wiU,  of  the  same 
date,  by  which  he  gave  certain  legacies.  He  made  a 
second  codicil,  dated  the  16th  of  March,  1833,  whereby 
he  bequeathed  certain  debts  and  securities  to  his  said 
son,  in  trust  for  his  grandchildren.  Subsequently,  in 
the  same  year,  the  testator  lefl  England^  where  he  had 
resided,  and  returned  to  Monza,  in  Lombardy.  He  there 
made  several  other  codicils  to  his  will,  in  the  Italian 
language,  bequeathing  various  legacies.  The  transla- 
tion of  one  of  these,  dated  the  5th  of  February,  1835, 
was  as  follows : — 

*^  When  my  testament  in  London^  and  also  in  suc- 
cession my  codicil  at  Milan^  shall  be  completely  fulfilled, 
I  will,  that  all  the  surplus  residue  be  given  to  the 
descendants  of  my  sisters  per  stirpes,  and  not  per  capita. 
My  executor  shall  be  the  advocate,  Giiueppe  MontanarOf 
whom  I  join  with  Doctor  F.  Cficeri,  of  MilanJ^  By  a 
later  codicil,  dated  in  March,  1838,  the  testator  gave  a 
legacy  to  a  charitable  institution  in  Monzcu 

The  testator  died  at  Monza^  in  August,  1840,  leaving 
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fF.  8.  Lewis,  the  Plaintiff  fFeatkerby,  and  the  De- 
fendant Giuseppe  Mantanara,  surviving.  Ciceri  died 
in  the  lifetime  of  the  testator.  Mantanara  didy  pub* 
lished  and  proved  the.  wiU  and  codicilsi  and  filed  the 
same  of  record  in  the  imperial  royal  municipal  court 
of  Monzay  and  sent  official  copies  to  the  Plaintiff^  who 
proved  translations  thereof  in  the  ecclesiastical  courts 
in  England  and  Ireland,    Lewis  renounced  probate. 


Bill.  The  Plaintiff  filed  the  bill  against  the  son  and  grand- 

children of  the  testator^  and  Giuseppe  Mantanara, 
praying  that  the  estate  might  be  administered,  and  the 
trusts  of  the  will  and  codicils  performed  under  the 
direction  of  the  Court  Mantanara,  though  out  of  the 
jurisdiction,  appeared,  and  put  in  his  answer.  The 
cause  was  heard  on  the  24th  of  June,  1842,  and  by  the 
Decree.  decree  then  made  it  was  referred  to  the  Master,  to 
inquire  whether  Mantanara  was  the  duly  constituted 
executor  or  representative  of  the  testator,  so  far  as 
related  to  his  property  in  Italy,  according  to  the  laws 
in  force  there ;  inquiries  were  also  directed  in  the  ordi- 
nary form  with  regard  to  the  children  of  the  testator's 
sisters,  and  whether  they  or  their  representatives  were 
out  of  the  jurisdiction,  and  if  so, — the  Plaintiff  sub- 
mitting to  account,  the  usual  accounts  were  directed. 
The  inquiries  were  prosecuted  before  the  Master  only 
on  the  first  point,  on  which  the  draft-report  was  pre- 
pared, finding  that  Mantanara  was  the  duly  consti- 
tuted executor  or  personal  representative,  as  to  the 
property  in  Italy.  In  order  to  avoid  the  expense  of 
making  in  this  country  the  inquiries  as  to  the  families  of 
the  Italian  legatees,  Mantanara,  before  taking  the  report, 
Rehearing,  presented  his  petition  of  rehearing,  thereby  suggesting, 
that,  as  such  executor  and  legal  personal  representative 
in  Italy,  he  waj9,  under  and  according  to  the  terms  and 
fair  construction  of  the  will  and  codicils,  entitled  to 
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receive  and  apply  in  Italy^  accordiiig  to  such  will  and         i843. 

codicils,  the  testator's  estate  thereby  given  and  directed  ^^Z^^^^^r 

to  be  paid  to  him  for  the  purposes  therein  mentioned.  _    _*• 

'^  ^     '^  St,  Giorgio. 


Mr.  RoupeU  and  Mr.  G.  L.  Busully  for  the  Plaintifi; 
submitted  that  the  decree  was  right,  but  that  an 
inquiry  as  to  the  domidle  of  the  testator  might  be 
properly  added. 

Mr.  Koe  for  the  son  aqd  grandchildren  of  the  tes- 
tator. 

Mr.  THnney  and  Mr.  Rogers  for  the  Defendant  Manr 
tanara. 

The  testator  has  appointed  a  person  to  administer  his 
estate  in  Itafyf  and  he  has  directed  the  surplus  in  this 
country  to  be  transmitted  to  that  person.  What  pre- 
vents this  from  being  done?  An  artifidai  role  of  this 
Court,  by  which  it  assumes  the  power  of  executing  all 
trusts  brought  within  its  direction*  But  is  not  this 
rule  confined  to  cases  in  which  it  can  adequately  and 
conveniently  perform  the  office  of  trustee, — namely,  to 
cases  where  the  objects  of  the  trust  are  subjects  of  this 
kingdom^  and  within  the  operation  of  its  laws  ?  The 
principle  upon  which  the  Court  acts  in  assuming  the 
administration  of  trusts,  is  founded  on  justice  and  con- 
venience; but  the  difficulty  and  expense  of  under- 
taking a  trust,  where  all  the  facts  upon  which  the 
Court  is  to  proceed,  and  the  law  by  which  it  is  to  be 
guided,  must  be  collected  by  inquiries  in  a  foreign 
country,  take  the  case  altogether  out  of  the  operation 
of  that  principle.  If  the  objects  of  the  testator's 
bounty  were  simply  indicated,  and  no  hand  interposed 
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1843. 


Weathbrby 

St.  Giorgio. 

Argument. 


aa  the  medium  of  distribution,  the  Court  might  have 
no  alternative  but  that  of  administering  the  estate 
amongst  such  objects;  but  where  that  course  is  not 
absolutely  necessary, — and  where,  as  in  this  case,  there 
is  a  foreign  executor,  the  Court  will  not  undertake 
that  office.  The  distinction  between  the  cases  of  English 
and  foreign  trusts  is  seen  in  the  cases  of  legacies  to 
foreign  charities,  which  the  Court  does  not  undertake 
to  administer,  but  merely  ascerttuns  the  hand  to  receive 
the  legacy. 


The  following  cases  were  cited :  AUorfiey- General  v. 
Lepine  (a).  Provost  ^c.  of  Edinburgh  v.  Aubery  (i), 
Preston  v.  Lord  Melville  (c),  Attorney-General  v.  Ste- 
phens  (d),  Mayor  of  Lyons  v.  East  India  Company  (e), 
Emery  v.  Hill  (g\  Hall  v.  Dewes  (A),  Sandilands  v. 
Innes  {%),  and  Thorp  v.  Owen  (A),  and  analogous  cases. 


May  nth. 
Judgment, 


Vice-Chancellor  : — 

The  testator  first  directs  all  his  debts  to  be  pdd,  and 
then  that  his  executors  in  England  shall  transmit  the 
residue  to  his  executors  in  Italy y  to  be  by  them  disposed 
of,  together  with  all  his  property  in  Italy^  among  cer- 
tain legatees.  It  is  clear,  therefore,  that  the  fund 
which  he  had  in  his  contemplation  was  the  residue  after 
the  debts  were  paid,  and  it  appears  to  me  impossible  to 
escape  the  conclusion  that  the  executors  in  Italy  must 
be  taken  to  be  legatees  in  trust.     lam  now  called  upon 


(a)  2  Swans.  181. 

(6)  Ambl.  236. 

(c)  8  CI.  &  Fin.  1. 

(rf)  3  Myl.  &  K.  347. 

{e)  i    Moore,    Privy   Council 


Cases,  175. 

{g)  1  Russ.  112. 
(/i)  Jac.  189. 
(i)  3  Sim.  263. 
(Jt)  Ante,  p.  607. 
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to  decide  a  perfectly  abstract  proposition.     The  rule  in        1843. 

England  is,  that  if  property  is  given  to  a  trustee  for  '^bathkbby 

certain  cestui  que  trusts,  the  Court  will  pay  it  to  the   «    ^•^• 

^  '  ^^^  St.  Giorgio. 

cestui  que  trusts,  and  not  to  the  trustee.     If  I  were         

not  to  foUow  that  rule  in  this  case,  I  should,  in  effect,  ^^** " 

decide,  that  in  every  case  where  there  is  a  direction  to 
pay  money  to  a  foreign  trustee,  to  be  by  him  paid  to 
another  person,  that  such  other  person  is  not  a  necessary 
party  to  the  suit;  or,  in  other  words,  that  the  rule, 
which  is  applicable  in  England,  ceases  to  apply  where 
the  trustee  and  objects  of  the  trust  are  the  subjects  of  a 
foreign  country,  and  out  of  the  jurisdiction  of  the 
Court  There  is  nothing  at  present  before  me  to  shew 
that  there  is  any  difficulty  in  this  case  to  justify  a  de- 
parture from  the  ordinary  rule :  At  the  same  time,  the 
case  must  be  open  to  the  same  observations  as  all  other 
cases  are  with  respect  to  parties, — that  wherever  a 
great  practical  inconvenience  arises  in  applying  the  gene- 
ral rule,  there  the  Court  has  power  to  relax  it,  in  order 
to  prevent  that  which  was  laid  down  for  the  purposes 
of  justice  from  working  the  contrary ;  And  that  would 
no  doubt  be  the  case,  if^  where  a  small  property  had  to 
be  divided  among  a  great  nimiber  of  foreigners,  all  the 
cestuis  que  trust  were  compelled  to  prove  their  right  in 
the  Master's  office  in  England.  I  must  continue  the 
direction  for  inquiry  with  respect  to  the  parties  abroad. 
I  cannot  introduce  a  rule  different  from  that  which  pre- 
vails in  all  ordinary  cases,  without  seeing  that  there  is 
in  truth  some  particular  difficulty  in  following  it. 

I  endeavoured  at  first  to  adopt  the  argument  that 
Montanara  and  Ciceri  should  be  considered  as  strictly 
executors ;  for  I  then  should  have  had  less  difficulty  in 
directing  the  money  to  be  paid  over  to  them,  as  they 
would  in  that  case  have  been  bound  to  pay  any  debts 
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Judgment, 


May  29M. 


which  might  have  existed,  and  would  have  been  account- 
able for  the  residue :  but  it  is  admitted  that  the  debts 
must  be  paid  in  this  country,  and  the  executors  here  are 
directed  to  pay  over  the  surplus  to  the  executors  in 
Itafy.  It  is  therefore  a  payment  by  a  trustee  to  a 
trustee. 

I  mean  to  decide  nothing  beyond  what  I  am  forced  to 
decide.  I  only  abstain  from  deciding,  that  where  the 
legatees  are  foreigners,  the  rule  requiring  the  cestui  que 
trusts,  to  whom  personally  the  money  is  to  be  paid,  to 
be  made  parties,  does  not  prim&  facie  apply.  The  case 
is  different  from  that  of  a  charity  where  there  is  no  di- 
rection to  pay  personally. 

It  appears  to  me  that  much  difficulty  might  be  avoided 
by  Mantanara  having  the  carri^e  of  so  much  of  tlie 
order  as  directs  the  inquiries,  for  he  will  probably  be  in 
a  condition  to  shew  to  the  Master  better  than  any  other 
party  the  state  of  the  families,  and  what  difficulties 
there  are  in  following  out  the  order. 

[The  inquiries  proper  to  be  made  were  aflerwards 
considered  in  detail.] 


Decree,  This  Court  doth  order :  [Directions  as  to  payment  of  fund  into 

Court,  &c.  to  stand.]  And  it  is  ordered  that  it  be  referred  to  the 
Master,  &c.  to  inquire  and  state  to  the  Court  what  was  the  testator's 
domicile  at  the  time  of  his  death.  And,  &c.  inquire,  &c.  whether 
the  Defendant  Gitueppe  Montanara  is  the  duly  constituted  executor 
or  personal  representative  of  the  testator,  according  to  the  law  of  the 
country  of  the  testator's  domicile  at  the  time  of  his  death.  And, 
&c.  inquire,  &c.  whether,  by  the  law  of  the  country  of  the  testator's 
domicile  at  the  time  of  his  death,  the  bequest  in  the  will  contained, 
whereby  the  testator  directed  his  executors  in  England  to  transmit 
the  residue  of  his  property  not  therein  before  bequeathed  to  his  exe- 
cutors in  Italy,  to  be  by  them  jointly  disposed  of,  together  with  all 
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property  and  effects  that  he  should  possess  in  Ilaly^  in  manner  there- 
in mentioned^  was  wholly^  or  to  any  and  what  extent,  valid.  And, 
&c.  inquire,  &c.  whether  by  the  law  of  the  country  of  the  said 
testator's  domicile  at  the  time  of  his  death  the  right  or  title  to  receive 
the  said  residuary  property  survives  to  the  said  Giuxeppe  Montanara 
alone,  France$co  Ciceri  in  the  said  will  also  named  an  executor 
thereof  being  now  dead.  And,  &c.  inquire,  &c.  whether  the  said  testa- 
tor's sisters,  Anuunziata  de  Mic/ieli  and  Teresa  Corbeila,  in  [the  said 
will  named,  or  either  and  which  of  them,  had  any,  and  if  any,  what 
children  or  child,  and  whether  any  or  either,  and  which  of  such  child 
or  children  have  died,  and  if  so,  when  and  at  what  ages  they  respec- 
tively died,  and  who,  according  to  the  law  of  the  domicile  of  such 
child  or  children  respectively  who  survived  the  said  testator  and 
have  since  died,  are  entitled  to  receive  the  shares  of  such  child  or 
children,  if  any;  and  whether  any  or  either  and  which  of  such 
children,  if  any,  who  died  in  the  lifetime  of  the  said  testator  left  any 
and  what  issue  then  living,  or  bom  in  due  time  after  their  parents' 
decease ;  and  whether  any  or  either  and  which  of  such  issue,  if  any, 
are  or  is  dead,  and  who,  according  to  the  law  of  the  domicile  of  such 
issue  respectively,  are  entitled  to  receive  their  shares,  if  any,  of  the 
said  testator's  residuary  property ;  and  whether  any  or  either  and 
which  of  such  child  or  children  who,  if  any  died  without  leaving 
any  issue  living  at  the  time  of  the  testator's  death,  or  bom  in  due 
time  afterwards,  left  any  and  what  husband  or  wife,  as  the  case  may 
be,  and  whether  such  husbands  or  wives  respectively  are  living 
or  dead,  and  who,  according  to  the  law  of  the  domicile  of  such 
of  the  said  husbands  and  wives  respectively,  if  any,  as  are  dead,  are 
entitled  to  receive  their  shares,  if  any,  of  the  said  testator's  residuary 
property;  and  it  being  alleged  that  all  the  children  of  the  said 
testator's  said  two  sisters  who  were  living  at  his  death,  and  the  hus- 
bands or  wives,  as  the  case  may  be,  of  such,  if  any  of  them,  as  were 
then  dead  without  leaving  issue  then  living,  or  bora  in  due  time 
after,  and  the  issue  of  such,  if  any,  as  were  then  dead  leaving  issue, 
or  the  persons  or  person  so  entitled  respectively  as  aforesaid  are 
abroad,  out  of  the  jurisdiction  of  this  Court,  it  is  ordered  that  it  be  re- 
ferred, &c.  to  inquire,  &c.  whether  such  is  the  fact.  And  the  said  De- 
fendant Giuseppe  Montanara  is  to  have  the  carriage  of  this  decree,  so 
far  as  relates  to  the  inquiries  relating  to  the  testator's  domicile,  and  to 
the  rights  of  the  sud  Defendant  Giuseppe  Montanara^  and  to  the 
children  and  issue  of  the  said  testator's  said  sbters,  their  domicile  and 
residences,  and  the  person  entitled  under  them,  and  their  domicile 
and  residences  respectively ;  and  the  rights  of  and  under  all  the 
above  parties'  domiciles  and  residences  abroad,  according  to  the  law 
of  the  domicile  of  such  parties  severally  and  respectively ;  and  in 
case  the  Master  shall  find  that  the  said  Defendant  Giuseppe  Mon- 
tanara is  the  duly  constituted  executor  or  personal  representative  of 


1843. 
Wkathbrbt 
St.  Giorgio. 


Decree. 


t,%t  CAStX  IS  CHA5CCXZT. 


r  •  irjKurl^  at  a«»  tLx:«  %:(  izs  ^^r.i„  ■■£  ti^  il 

mdk,  if  as^,  »  V0«  :Lem  ^ea^  icsrJzc  aaai^  <r  d 

the   Pl*ifi*il'  •&£«.  v^Tf  ta   aceccx^ — ss  i 
MMtcr  do  take  aa  aeeisrxt  «f  tbr  pprvoe^ 
•B^  tcaiator,  imC  •per-.^tallr  k^pea'JuedL  ease  ta  tW 
Pai£tiC  ar,  ^c-     Asid  k  is  ore«T<ed.  Arc  [Uah 
aeeoar.t  of  debet,  fts«n2  1 1  \n  an  i,  w^  Irpadea* 
tiha  pnaoaal  estate  ia  a  doe  ctmne  of  a<!Tr,-r,T 
rtlatirg  to  fHfticular  pcnoni  indicated  hf  tke  vilL 
eertaia  tp^ofie  propertj.     libertj  ta 
FnrtWr  dtrcctioiM,  and  cMts  veaerrcd.] 


^MDec.  BERTOLACCI  v.  JOHNSTOXR 

A  PbintMT         1  HE  origiiud  bill  was  filed  on  the  6tli  of  December, 

aoMadiaa  bit  ^^ 

btU  after  ao.  1842,  against  Sir  A.  Johnstane^  as  the  sole  Defendant. 

ntw*vliead!"^  The  appearance  was  entered  on  the  7th  of  December, 

tb!tnh^  "^  and  the  answer  put  in  on  the  3rd  of  February,  1843. 

a  riffat  to  aiake  The  Plaintiff  obtained  an  order  to  amend  on  the  6tfa  of 

aaieodiiieDt  ^&7»  ^^  the  amended  bill  was  filed  against  the  Defend- 

I^oJ^d!*'  *"*  Johnstone,  and  other  Defendants  then  added,  on  the 

antt^ondertbe   26th  of  May.     The  answer  of  the  Defendant /oAju<0iif 

i3th  Order  of  -  -■*..•. 

April,  1828,       to  the  amended  bill  was  put  m  on  the  Ist  of  July,  1843. 

iSk."  tL  the  In  Michaehnas  Term,  the  Pkintiff  applied  to  the  Master 

neTDerend^    for  leave  to  amend  the  bill,  supportmg  his  application 

antt  are  to  be     by  the  aflidavit  required  by  the  Order  XTTT-  (amended) 

dent(  but  the    of  April,  1828.     The  application  was  opposed,  and  the 
time  daring 

which  the  PUlntiir  mar  amend,  under  that  order,  most  be  oonnted  from  the  date  when  the 
Uat  aniwer  of  the  original  Defendants  i«  to  be  deemed  f  offident. 

An  applleatlon  for  leave  to  amend  after  answer,  not  founded  npon  the  13th  Order  of 
April,  1828,  most  be  supported  hj  aifidayito,  not  confined  to  the  facts  required  to  be 
shewn  in  oases  within  that  order,  but  sufficient  also  to  satisfy  the  Court  that  from  the  occa. 
sion  and  necessity  for  the  proposed  amendments,  the  leave  ought  to  be  giyen. 
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Master  refused  to  make  the  order,  being  of  opinion  that 
the  six  weeks  within  which,  according  to  the  Order 
XIIL9  it  must  be  obtained,  had  then  expired.  The 
Plaintiff  now  moved  the  Court  for  leave  to  amend  the 
bill,  supporting  the  motion  by  the  affidavit  which  was 
tendered  before  the  Master.  The  Defendants  (other 
than  Sir  A,  Johnstone)  had  not  answered. 


Mr.  Burge  and  Mr.  W.  R.  Ellis,  for  the  motion, 
cited  Evans  v.  Hughes  (a),  CulUngworth  v.  Grundy  (4), 
and  argued,  that,  as  some  of  the  Defendants  had  not 
answered,  the  time  allowed  for  amendment  by  the  1 3th 
Order  had  not  expired. 


1843. 


BSRTOLACCI 

V. 
JoBMtTONS. 

SMemmi, 


Argumeni. 


Mr.  Roupell  and  Mr.  James  Parker,  for  the  Defendant 
Johnstone,  opposed  the  motion,  and  insisted  that  the 
construction  suggested  by  the  Plaintiff  led  to  the  absurd 
consequence  of  enabling  him  to  preserve  his  power  of 
amending  the  bill  so  long  as  he  might  think  proper  to 
add  new  parties.  The  motion  could  not  be  sustained  as 
an  appeal  from  the  Master,  for  the  Master  plainly  had 
no  power  to  make  the  order:  Haddelsea  v.  Nemle[c), 
Lloyd  V.  Wait{d),  Attorney- General  v.  Nethercoat  (e), 
Matchitt  V.  Palmer  (g).  And  it  could  not  be  sustained 
as  an  ori^nal  motion,  for  the  Plaintiff  had  not  sup- 
ported it  by  the  necessary  evidence :  Haddelsea  v.  Ne-' 
vile,  PhilUps  V.  Goding  (A). 


Vice-Chancellor  : —  d^j.  s/ji. 

In  this  case,  an  application  by  the  Plaintiff  for  leave      Judgment. 
to  amend  his  bill  was  made  during  the  present  term  to 


(a)  5  Sim.  666. 

(b)  2  Myl.  &  K.  359. 

(c)  4  Beav.  28. 

(d)  4  Myl.  &  Cr.  257. 
VOL.  II. 


(f )  2  My].  &  Cr.  604. 

(g)  10  Sim.  241. 
(A)  1  Hare,  40. 


u  u 


H.  W. 
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1843.        ^^^  Master.     The  application  was  made  under  the  13th 
^■^     '      Order  of  1828,  and  supported  by  the  affidavit  required 
0.  by  that  order.     The  application  was  opposed  before  the 

!!!I?^*'  Master  by  the  Defendant  Sir  Alexander  Johnstone^  upon 
Judgment.  ^  suggestion  that  the  six  weeks  within  which  a  plaintiff 
by  the  terms  of  the  13th  Order  is  required  to  make  his 
application  had  expired;  and  the  Master,  being  of 
opinion  that  the  six  weeks  had  expired,  refused  the  ap- 
plication. And  if  the  six  weeks  had  expired,  there  can 
be  no  doubt  that  the  Master's  jurisdiction  was  gone,  the 
decisions  being  express  and  clear  that  the  Masters  have 
no  power  to  dispense  with  the  general  orders  of  the 
Court:  Lloyd  y.  Wait  {a\  Smithy.  Webster  {b). 

The  application  was  then  made  before  this  Court,  and 
was  rested  by  the  Plaintiff  upon  the  13th  Order  of  1828, 
and  the  affidavit  which  that  order  requires,  and  upon  no 
other  ground.  [His  Honor  stated  the  dates  of  the  several 
proceedings,  as  above.] — Now,  if  Sir  A.  Johnstone  had 
continued  to  be  sole  Defendant,  I  do  not  see  how  any 
question  could  have  arisen.  The  Plaintiff  had  one  order 
to  amend  against  Sir  A.  Johnstone  afler  answer,  and  the 
13th  Order  says,  the  Plidntiff  shall  have  no  further  order 
to  amend,  unless  the  same  be  obtained  within  six  weeks 
afler  the  answer  of  a  sole  Defendant  is  to  be  deemed 
sufficient  It  is  admitted,  that  at  the  time  of  the  appli- 
cation to  the  Master,  the  six  weeks  had  long  since  ex- 
pired, supposing  him  to  have  continued  the  sole  Defend- 
ant The  Plaintiff,  therefore,  was  forced,  in  support  of 
his  case,  to  contend,  that  the  addition  of  new  parties  to 
the  bill  by  the  first  amendment  took  the  case  out  of  the 
operation  of  the  13th  Order  against  the  original  De* 
fendant;  and  that  because  the  Plaintiff  has  had  no 


(a)  4  Myl.  &  Cr.  257.  Strickland  v.  Strickland,  4  Bear. 

{b)  3  Myl.  &  Cr.  244.    See     146. 


V. 

JOHNSTONJB. 

Judgment. 
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order  to  amend  against  the  new  Defendants^  the  right  1843. 
to  amend  against  them  draws  with  it  a  right  to  amend  bertolIccx 
against  the  original  Defendant  That  argument,  if  well 
founded,  might,  perhaps,  supersede  the  necessity  of  the 
affidavit  required  by  the  13th  Order;  for,  as  against  the 
new  Defendants,  the  Plaintiff  woidd  have  a  right  to 
amend  his  bill  once,  as  of  course,  without  any  affidavit. 
This,  however,  was  not  contended  for;  the  Plaintiff 
admitted  that,  as  against  the  original  Defendant,  the 
affidavit  was  necessary.  If  this  was  so,  the  Defendant 
said  that  it  followed,  the  six  weeks  to  which  the  right 
to  amend  is  restrained  by  the  13th  Order  must  apply 
also ;  and  this  again  was  admitted  by  the  Plaintiff;  but 
it  was  insisted,  that  upon  a  sound  construction  of  the 
13  th  Order,  the  consequence  of  adding  parties  to  the 
bill  was  to  give  a  new  point  of  time  from  which  the  six 
weeks  was  to  be  computed.  I  am  clear  that  that  is  not  a 
sound  construction  of  the  order.  If  such  a  construction 
were  admitted,  the  13  th  Order  would  be  virtually  abro- 
gated, and  the  old  practice,  which  it  was  the  object  of 
that  order  to  supersede,  would  be  revived ;  for  a  Plain- 
tiff, in  that  case,  by  omitting  necessary  parties  to  his 
bill,  in  the  first  instance,  or  by  the  colourable  addition  of 
a  friendly  party,  might  acquire  the  right  of  amending  his 
bill  toties  quoties  against  an  ori^nal  Defendant.  In 
order  that  the  13th  Order  may  be  effectual,  it  must  be 
applied  separately  against  each  Defendant.  Each  must 
have  the  right  to  claim  the  benefit  of  the  order :  and  if 
a  Plaintiff  chooses,  without  reasonable  cause,  to  amend 
his  bill  agunst  any  one  Defendant  before  making  all 
necessary  parties  to  his  bill,  and  getting  in  their  an- 
swers, he  cannot  by  so  conducting  his  suit  acquire  a 
right  as  of  course  to  deprive  the  original  Defendant  of 
the  protection  of  the  13th  Order. 

I  have  made  the  above  observations  in  deference  to 
u  u  2 
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BSRTOLACCI 

V. 
JOBNSTOXS. 

Judtfrnemi. 


the  Tcry  earnest  ai^gument  wluch  was  addressed  to  me 
by  the  PlaintiflTs  oounseL  But  I  consider  the  point  as 
settled  by  authority :  Attamey^General  v.  Nethereoat  (a), 
Haddehea  y.  Nevik  (&)»  Matchitt  v.  Palmer  (c) ;  and  so 
far  as  the  jurisdiction  of  the  Master  is  concerned,  the 
case  of  Evans  v.  Hughes{d).  Those  cases  necessarily 
decide  that  the  Master  had  in  this  case  no  jurisdiction; 
for  if  he  had,  the  jurisdiction  of  the  court,  except  on 
appeal,  is  taken  away  by  the  act  3  &  4  WiIL  4,  c.  94^ 
ss.  13.  14.  So  far,  therefore,  as  the  question  depends 
upon  the  jurisdiction  of  the  Master,  I  am  dear  the 
Master  was  right  No  injustice  can  follow  from  such  a 
decision:  for  although  the  Master  cannot,  the  Court 
may  dispense  with  its  general  orders  in  a  proper  case. 


The  only  way  in  which  the  Plaintiff's  application 
could  be  sustained  was,  that  to  which  I  pointed  the 
attention  of  his  counsel,  but  which  I  understand  them 
to  repudiate,  namely,  to  consider  the  application  before 
me  as  an  original  appUcation  for  leave  to  amend,  and 
by  contending  that  the  affidavit  required  by  the  13th 
Order  ought  to  satisfy  the  Court  In  the  Attorney^ 
General  V.  Nethereoat,  LfOrd  Coitenham  decided  that  the 
affidavit  required  by  the  13th  Order  was  indispensable; 
but  he  did  not  decide,  that,  in  a  case  not  falling  wholly 
within  that  order,  such  affidavit  alone  would  necessarily 
be  sufficient.  In  Matchitt  v.  Palmer,  the  Vice- Chan- 
cellar  of  England  gave  leave  to  amend  upon  that  affida- 
vit only,  but  no  objection  was  taken  to  the  sufficiency 
of  the  affidavit,  the  only  point  argued  before  him  being 
that  of  jurisdiction.  In  Haddelsea  v.  Nernk,  the  ground 
of  the  application  supported  by  affidavit  was  matter 
newly  discovered  since  the  last  amendment     The  re- 


(a)  2  Myl.  &  Cr.  604. 
(6)  4  Beav.  28. 


(c)  10  Sim.  241. 
(cT)  5  Sim.  666. 
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port  states  that  the  Master  of  the  KoUs  waa  not  satisfied 
with  the  affidavits,  but  the  particulars  in  which  they 
were  defective  are  not  pven.  My  own  opinion,  ex- 
pluned  by  the  reasons  I  have  abeady  mentioned,  is, 
that  in  order  to  preserve  the  13th  Order  for  any  useful 
purpose,  the  affidavit  required  by  the  13th  Order,  how- 
ever necessary,  ought  not  alone  to  satisfy  the  Court  in 
a  case  not  falling  wholly  within  the  13th  Order.  I  do 
not  mean  to  say  that  the  Court  ought  to  lay  down  any 
very  strict  rule  for  cases  like  the  present ;  but  I  think 
the  Court  ought  to  be  informed  of  enough  of  the  case 
to  explain  at  least  why  the  new  Defendants  were  not 
originally  made  parties,  and  why  the  Plaintiff  is  placed 
in  his  present  difficulty ;  and  shewing  that  no  material 
inconvenience  will  arise  to  the  original  Defendant,  in 
order  that  the  Court  may  be  satisfied  the  rules  of  prac- 
tice have  not  been  abused. 


1843. 
Bbrtolacci 

V, 

JOHNSTONB. 

Judgment, 


It  was  said  that  no  answer  to  the  amendments  would 
be  required  from  Sir  A,  Johnstone:  but  that,  in  the 
abstract,  can  make  no  difference,  for  the  amendments 
may  be  such  that  he  may  be  advised  he  ought  to  answer 
them. 

As  the  present  application  has  been  made  by  way  of 
appeal  from  the  Master's  judgment,  and  not  otherwise, 
and  has  been  rested  exclusively  upon  the  13th  Order, 
and  no  special  case  for  making  any  order  to  amend  has 
been  stated,  I  think  I  ought  in  this  case  to  make  an 
order,  the  same  in  substance  as  was  made  by  Lord 
CotUnham  in  the  Attamey-GenercU  v.  Nethercoat. 


[Motion  refused  with  costs,  but  without  prejudice  to 
any  subsequent  application  for  leave  to  amend.] 
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12th  and  14th  BREEZE  v.  ENGLISH. 

June.  ^^ 

The  right  of  a  vJn  a  special  application  to  the  Master,  the  Plaintiff 

for  an  anawer  obtained  an  Order  that  he  should  be  at  liberty  to  amend  his 

bU^doeB^not  ^*^^  ^^^  might  be  advised,  undertaking  to  amend  within 

depend  on  the  three  weeks,  and  amending:  the  Defendant's  office  copy. 

fact  of  whether  '  ^  ,  ^-^ 

the  order  for     The  Plaintiff  thereupon  amended  his  bill,  and  served  the 

leave  to  amend    -rv  /«     i  •  i  i  i 

ia  made  upon     Defendant  With  a  subpoena  to  appear  to,  and  to  answer 

thennderuk.    the  amended  bill 

ing  to  par  coata  «-"^"'v*v^  w***. 

to  the  defend-  ■ 

ant,  or  to 

fendant's  office       ^r-  Kenyon  Parker  and  Mr.  James  Hill  moved  that 

th^rtrfbrc**        the  subpoena  might  be  set  aside  for  irregularity,  on  the 

where  the  bill  ground  that  the  Plaintiff,  requiring  a  further  answer, 
waa  amended 

under  an  order  ought  to  have  taken  out  the  Order  to  amend,  upon  pay- 
Plalntiff  under.  ™c^t  o£  20s.  costs,  and  not  merely  upon  amending  the 
took  to  amend   defendant's  office  copy.   They  said  that  the  Plaintiff  had 

the  Defendant'a  ^  w  ^ 

offioB  copy,  a  the  option  of  amending  the  office  copy,  instead  of  pay- 
ande  a  sub-  i^  the  20s.  only,  where  no  further  answer  was  required. 
£^  D^dttt*^  ^oddinffton  v.  fFoodley  {a).    Not  having  pwd  such  costs, 

to  appear  to      he  was  not  entitled  to  call  for  an  answer, 
and  answer  the 
amended  bill 

was  refosed.  ^  Cooper,  for  the  Plaintiff,  submitted  that  the  cir- 

cumstance of  whether  a  further  answer  was  required  or 
not,  was  immaterial  to  the  question.  Cox  v.  Champ- 
neys  {b) ;  Boswell  v.  Thicker  (c). 


Judgment,  The  VICE-CHANCELLOR  adverted  to  the  statute  3  & 
4  W.  4,  c.  94  (d),  under  which  applications  for  leave  to 
amend  are  made  to  the  Masters  in  the  first  instance,  and 

(a)  9  Sim.  380.  (c)  2  Keen,  188. 

\h)  6  Madd.  314.  {d)  Ss.  13, 14, 15. 
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observed  that,  by  the  15th  section,  the  Master  was  em- 
powered either  to  direct  that  the  costs  of  any  such  appli- 
cations to  him  should  be  costs  in  the  cause,  or  to  award 
what  costs  the  parties  should  pay.  In  this  case  the 
master  had  not  given  any  direction  by  his  order  with 
respect  to  costs,  but  the  existence  of  any  such  direction, 
or  the  absence  of  it,  could  not  affect  the  question,  whe- 
ther the  amendments  were  to  be  answered.  The  right 
to  a  further  answer  could  not  depend  on  the  form  of  the 
order  as  to  costs,  or  on  the  question,  whether  the  De- 
fendant was  to  be  paid  20».  in  respect  of  costs,  or  to 
have  his  office  copy  of  the  bill  amended,  free  of  expense. 
Even  if  the  Defendant  had,  before  answering,  been  en- 
titled to  costs,  the  reasonable  course  would  have  been, 
instead  of  this  motion,  to  have  applied  to  the  Court  to 
stay  the  process  under  the  subpoena,  until  the  Plaintiff 
had  fulfilled  the  condition  by  making  the  required  pay- 
ment. 

[Motion  refused,  but  without  costs,  the  practice  on 
tihe  subject  having  been  unsettled.] 


1843. 


Judgment, 


GOLDSWORTHY  r.  CROSSLEY.  nthandeth 

M  December, 

R.  BACON  moved,  on  behalf  of  a  defendant,  to  The  I9th Order 
dismiss  the  bill  for  want  of  prosecution.  The  answer  of  aUhough  It^l 
the  Defendant  had  been  filed  on  the  24th  of  May,  1843,  ;!«dcs  the 

■^  Michaelmas 

and,  no  exceptions  being  taken,  would  have  been  deemed  and  Chnatmas 
sufficient  on  the  18th  of  July ;  (Order  IV.  of  April,  JcSg  reckoned 
1828);  and  more  than  two  months  had  since  elapsed.  loJ^^*"^" 
Order  XVI.  (amended)  of  April,  1828.  i^ending  bills ; 

has  not,  in  a 
case  where  the  ■ 
answer  must  be  deemed  sufficient  before  the  Tscation,  and  the  Plaintiff  has  obtained  no  order 
to  amend,  the  effect  of  excluding  the  vacation  from  being  counted  in  the  second  period 
of  two  months,  at  the  end  of  which,  according  to  the  4th  and  16th  Orders  of  April,  1828, 
the  Defendant  may  move  to  dismiss  for  want  of  prosecution.  The  26th  Order  of  Decem- 
ber, 1833,  makes  no  difference  in  that  respect. 


640 
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60LO8WOKTHT 

V. 
CmOSSLBT. 


Mr.  fFalker,  contnL — The  motion  to  dismiss  is  pi^e- 
mature,  for  the  Plaintiff  may  obtain  an  order  to  amend 
his  bill,  at  any  time  within  six  weeks  after  the  answer 
is  to  be  deemed  sufficient  Order  XIIL  (amended)  of 
Aprils  1828.  And  the  time  which  elapsed  between  the 
20th  of  July  (which  was  the  last  seal  after  Trinity 
Term)  *and  the  first  seal  before  Michaelmas  Term,-— or 
there  being  no  seal  before  Michaelmas  Term,  the  first 
day  of  that  term  (a)  is  not  to  be  reckoned,  in  computing 
the  time  allowed  to  the  Plaintiff  to  amend.  Order  XIX. 
(amended)  of  April,  1828.  The  Plmntiff  is  therefore 
still  entitled  to  an  order  to  amend ;  and  until  that  time 
has  expired,  the  Defendant  is  not  at  liberty  to  serve  a 
notice  of  motion  to  dismiss  for  want  of  prosecution. 
Order  XXVI.  of  December,  1833  (i). 


Mr.  Bacan^  in  reply. — The  Plaintiff  cannot  add  the 
six  weeks  during  which  he  might  obtain  an  order  to 
amend,  to  the  two  months  which  elapses  before  the 
answer  is  deemed  sufficient,  and  thereby  make  one  pe- 
riod, excluding  the  long  vacation.  The  two  months  is 
a  distinct  period,  independent  of  any  other ;  and  when 
the  two  months  expired,  all  the  subsequent  time,  whe- 
ther in  term  or  vacation,  must  be  counted.  Marriott  v. 
Tarphy  (c),  Barnes  v.  Tweddk  (d). 


Vice-Chancellor  : — 

Judgment.  The  answer  in  this  case  was  filed  the  24th  of  May» 
and  must,  according  to  the  4th  Order  of  1828,  have 
been  deemed  sufficient  at  the  end  of  two  succeeding 
months,  which  expired  before  the  last  seal  after  Trinity 
term.     The  Plaintiff,  however,  contends  that,  inasmuch 


(a)  10  Sim.  484. 

(b)  See  GhUly  v.  Fan  Bodi- 
eoate,  5  Sim.  668. 


(c)  8  Sim.  18. 

(d)  10  Sim.  481. 
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as  he  is  allowed  by  the  practice  of  the  Court  to  obtain         1843. 

an  order  to  amend  within  six  weeks  from  that  time ;  and 

as,  by  the  19th  Order,  the  vacation  is  not  to  be  reckoned  v. 

in  the  computation  of  time  which  is  allowed  to  a  party  

for  amending  any  bill,  he  is  therefore  entitied  to  a  ^^^^ir^^^^' 
period  of  six  weeks  to  amend  his  bill  from  the  time 
when  the  answer  was  to  be  deemed  suflElcient,  in  addi- 
tion to  the  long  vacation.  I  do  not  accede  to  that  argu- 
ment. The  cases  of  Marriott  v.  Tarpley,  and  Barnes  v. 
Tweddle^  shew  that  the  effect  of  the  19th  Order  is  only 
to  prevent  the  intermediate  vacations  to  which  it  refers 
j&om  being  reckoned  in  the  two  months  allowed  by  the 
4th  Order.  In  the  present  case  the  two  months  were 
complete  before  the  last  seal;  and  that  being  so,  the 
second  period  of  two  months  would  run  notwithstanding 
the  vacation. 


[The  Plidntiff,  after  unsuccessfully  arguing  against  the 
motion,  on  the  merits,  ultimately  entered  into  the  usual 
undertaking  to  speed.] 
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Wis. 


^^^  ""^^  BAMFORD  V.  BAMFORD. 

November. 


e-  In 


If  in  the  prose-  IN  the  coune  of  the  proceedings,  under  a  reference  to 

cation  of  in-  *  o 

quiriei  under  s  the  Master,  to  inquire,  among  other  things,  when  a  cer- 


referenoe  to 


the^Maater,  a     ^"  person  died,  the  Plaintiff  moved  the  Court,  upon 
commission  to    notice,  for  a  commisdon  to  examine  witnesses  abroad. 

examme  wit- 


abroad     No  certificate  of  the  Master,  that  the  commission  was 
an  ap^icad^n    neccssary,  had  been  obtained. 

mnst  be  made 

to  the  Master  ' 

for  his  certifi- 
cate, before  Mr.  Roupett  and  Mr.  RamiUy^  for  the  motion,  siud 

Court  for  the     that  a  commission,  to  be  executed  in  the  country,  issued 

commission.       ^        ^^  certificate  of  the  Master;  but  a  commission 

Semble,  the       *^  ... 

motion  for  the    abroad  could  only  be  obtained  by  application  to  the 

on™he  Master's  Court  in  the  first  instance. 

certificate,  is  of 
coarse. 

Mr.  Kae  and  Mr.  Ropers  opposed  the  motion,  as 

irregular.     The  application  ought  to  have  been  made  to 

the  Master,  and,  upon  his  certificate,  the  motion  would 

have  been  of  course.     There  was  no  such  distinction,  as 

was  suggested,  between  commissions  at  home  and  abroad. 

2  Dan.  Ch.  Pr.  526. 


im  Nov. 

Judgment  The  Vice-Chakcellor  said,  that  he  had  communi- 
cated with  some  of  the  Masters  on  the  point,  and  they 
all  agreed  in  stating  that,  whenever  it  was  necessary  to 
ascertain  any  fact  respecting  which  a  reference  had  been 
directed  to  them,  and  the  evidence  of  witnesses  abroad 
was  required,  the  commission  issued  on  the  certificate 
of  the  Master,  without  any  previous  application  to  the 
Court.  He  had  also  been  furnished  by  the  B.egistrar(a) 
with  several  cases,  in  which  the  Court  had  ordered  the 

(a)  Mr.  Monro. 
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commission  to  Issue,  for  the  examination  of  witnesses 
abroad,  sometimes  upon  motion  of  course,  and  some- 
times upon  motions  on  which  the  other  parties  appeared ; 
but  in  all  these  cases,  the  order  proceeded  upon  the  cer- 
tificate of  the  Master  (a).  It  appeared,  therefore,  that 
an  application  ought  to  have  been  made  to  the  Master, 
and  that  the  motion  was  irregular. 

Motion  refused,  with  costs. 


1843. 


(a)  BoUnghrohe  v.  Wenehf 
M.  R.,  1  August,  1704.  After 
decree  for  an  account  on  the 
Master's  certificate,  commission 
ordered  to  the  "  Island  of  Vir- 
ginia," on  the  motion  of  the  Plain- 
tiff Defendant  appearing.  Reg. 
Lib.  A.,  1703,  fo.  509.  Folkesv. 
Bemey,  M.  R.,  6  March,  1732. 
After  decree  for  an  account,  and 
on  the  certificate  of  the  Master, 
on  motion  of  course,  commission 
ordered  to  examine  witnesses  in 
Barbadoes.  Reg.  Lib.  A.,  1732, 
fo.  169.  RichardsonY.  Hamilton, 
L.  C,  20  November,  1735.  Af- 
ter decree,  upon  the  motion  of 
the  Defendant,  the  Plaintiff  ap- 
pearing, on  the  certificate  of  the 


Master,  commission  to  Pennsyl- 
vania. Reg.  Lib.  B.,  1735,  fo.  29, 
Creuze  v.  Mitchell^  L.  C,  8  No- 
vember, 1787.  After  decree,  upon 
motion  of  course,  on  the  Mas- 
ter's certificate,  commission  to 
France.  Reg.  Lib.  A.,  1787,  fo.  1 . 
Like  orders,  of  course,  on  the 
Master's  certificate.  Newton  v. 
Bradshaw^  M.  R.,  28  February, 
1803,  to  the  West  Indies.  Reg. 
Lib.  B.,  1802,  fo.  200.  Cox  v.  Om?, 
y.  C,  23  December,  1834,  Id. 
Reg.  Lib.  A.,  1834,  fo.  214. 
Earl  Nelson  v.  Lord  Bridporty 
M.  R.,  16  March,  1843  ;  to  Pa- 
lermo, Reg.  Lib.  A.,  1842,  fo. 
771.  See  also  Seton,  on  Decrees, 
p.  18. 
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31*«  AuguH,  SIMMONS  V.  WOOD. 

UhSepUmber.     . 

Bin  ordered  to  A  BILL  of  foreclosure.  On  the  10th  of  November, 
oonfcMotnTaai-  1841,  when  the  bill  was  filed,  the  Defendant  was  in  cos- 
Satute'l  WiU.  *^y*  'Mider  process  of  contempt,  at  the  suit  of  other 
4>  c.  36,  f.  15,  persons.  The  bill  was  afterwards  amended,  and  a  sub- 
Where  a  de.  P<3SQA  to  appear  to  and  answer  the  amended  bill,  served 
iT^uJd'' tor"  ^^  *^®  Defendant,  in  the  Queen's  Prison,  on  the  14th  of 
contempt  for  February,  1843.  On  the  30th  of  March,  the  Plaintiff 
the  hiU,  hai  obtained  an  order  for  liberty  to  enfcer  an  appearance  for 
and^remanded^  the  Defendant,  and  such  appearance  was  accordingly 
jn^.*fc«  •*»*;   entered  on  the  6th  of  April      On  the  26th  of  May,  an 

1  Will*  4,  c*  36, 

B.  15,  the  two    attachment  for  want  of  answer  to  the  amended  bill  was 

wo^,  ^en'bj  lodged  against  the  Defendant,  with  the  Marshal  of  the 

ii*not^^ter^'     Quecn's  Prison.     No  answer  having  been  put  in  by  the 

rauted  by,  but    Defendant,  an  order  was  obtained,  on  the  3  Ist  of  July,  for 

▼BcatioD,  ai.      &  writ  of  habeas  corpus  cum  causis,  directed  to  the  keeper 

S^^days^-    of  the  Quecu's  Prison,  to  bring  up  the  Defendant  to  the 

^^f^^t^  bar  of  the  Court,  to  answer  his  contempt,  in  not  putting 

bringing  the  dc-  in  his  answer  to  tiie  bill;  and  he  was  accordingly,  on 

he  b  actiudij  in  the  2nd  of  August,  brought  up  to  the  bar  of  the  Court ; 

SJ£^  ki^^.'^  and  by  the  order  of  the  Master  of  the  Bolls  (a)  of  that 

tion,  tiut  time    date,  recitini?  that  the  Defendant  still  persisted  in  his 
ia  extended  to         ,  ®  '^  _  . 

indade  the  four  said  contempt,  he  was  remanded  to  the  Queen's  Prison 
fdSo^g^mT  ^^^  ^^  should  fully  answer  the  bill,  dear  his  contempt, 
and  the  Court  make  other  order  to  the  contrary. 

By  an  order  of  the  Vice  Chancellor^  dated  the  28th  of 
August,  a  writ  of  habeas  corpus  cimoL  causis  was  issued, 
directed  to  the  keeper  of  the  Queen's  Prison,  to  bring 
the  Defendant  to  the  bar  of  the  Court,  on  the  31st  of 
August,  to  answer  his  said  contempt,  and  the  clerk  of 

(a)  The  cause  was  marked  for  the  Rolls. 
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records  and  writs  was  ordered  to  attend  at  the  same        i843. 
time,  with  the  record  of  the  Plainti£Ps  bill,  in  order  to 
have  the  same  taken  pro  confesso  against  the  Defendant. 
On  the  3l8t  of  August,  the  Defendant  being  brought 
up  pursuant  to  the  order. 


Statemeni, 


Mr.  Cankrien  moved  that  the  bill  might  be  taken  pro    Au^ut  ZUt. 
confesso,  under  the  statute  1   WilL  4,  c  36,  s.  15, 
rule  2.  

Vice  Chancellor  {a) :-  ^^^  ^,^ 

I  hare  read  the  statute,  1  Will.  4,  c.  36,  with  a  view  judgment. 
to  the  points  which  were  submitted  to  me  on  Thursday 
last  It  does  not  appear  to  me,  that  the  5  th  and  1 3th 
rules  of  section  15  of  the  act,  will  be  inconsistent  with 
each  other,  in  consequence  of  my  holding  that  a  bill 
may  be  taken  pro  confesso,  during  the  vacation,  under 
the  2nd  rule.  In  order  that  a  bill  may  be  taken  pro 
confesso  under  the  statute,  the  Defendant  must  be 
brought  to  the  bar  of  the  Court,  under  process  of  con- 
tempt, for  not  answering  the  bill,  and  have  been  com- 
mitted or  remanded  back  to  the  prison  of  the  Fleet,  and 
(having  been  so  conmiitted  or  remanded)  the  Defendant 
must  again  be  brought  up  by  habeas  corpus,  (not  sooner 
than  twenty-eight  clear  days  after  his  being  so  com- 
mitted or  remanded),  in  order  that  the  bill  may  be  taken 
pro  confesso  against  him.  The  5th  rule  requires  that 
the  Defendant  shall  be  brought  to  the  bar  of  the  Court, 
imder  process,  to  answer  his  contempt,  (i.  e.,  the  first 
occasion  of  his  being  brought  up),  within  thirty  days 
from  the  time  of  his  being  actually  in  custody ;  and  if 

(a)  The  application  occurring     be  delivered  out  to  the  parties,  in 
during  the    long    yacatiouy  his     writing,  on  the  above  date. 
Honor  directed  the  judgment  to 
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184.3.        the  last  of  thoee  thirtj  days  shall  happen  out  of  Term, 
then  within  the  four  first  days  of  the  ensuing  Term.   The 
twenty-eight  clear  days  (which  under  the  2nd  rule  must 
have  run  before  the  Defendant  can  be  brought  up  by 
Judgmeni,      habeas  Corpus,  a  second  time,  to  have  the  bill  taken  pro 
confesso  against  him)  run  from  the  day  on  which  ih& 
Defendant  was  committed  or  remanded  on  the  first  occar 
sion  of  his  being  brought  up.     It  follows,  therefore, 
that  where  the  last  of  the  thirty  days  (rule  5)  happens 
in  vacation,  and  the  Defendant  has  not  been  brought  up 
and  remanded,  the  period  within  which  the  Phdntifi* 
may  be  able  to  take  the  bill  pro  confesso  cannot  com- 
mence until  the  ensuing  Term.    But  where  the  Defend- 
ant has  been  regularly  brought  up  and  remanded,  there 
is  nothing  in  the  act  which  in  terms  prevents  the  two 
months  and  six  weeks,  mentioned  in  the  13th  rule,  from 
running  without  interruption  during  the  vacation.     In 
the  case  now  before  me,  the  Defendant  was  brought  up 
and  remanded  by  an  order  at  the  Rolls, — ^the  regularity 
of  which  order  cannot  be  questioned  before  me ;  and, 
assuming  that  order  to  be  regular,  the  two  months  and 
six  weeks,  computed  without  interruption,  will  expire 
on  the  6th  of  September  instant.     If  in  these  circum- 
stances, the  Defendant  should  apply  for  his  dischaige, 
after  the  two  months  and  six  weeks  shall  have  expired, 
and  the  PlaintifiT  could  not  successfully  oppose  his  appli- 
cation, under  the  12th  rule,  there  is  certainly  ground  for 
contending  in  a  case,  in  which  the  liberty  of  the  subject 
is  concerned,  that  the  order  for  the  Defendant's  dischaige 
should  be  made  in  the  vacation.      I  am  informed  that 
Lord  Langddk  has  so  decided  in  a  case  before  him,  since 
Trinity  Term;  if  so,  the  argument  for  the  Plaintiff, 
that  the  bill  may  be  taken  pro  confesso  during  the  vaca- 
tion can  scarcely  be  resisted.      I  think  it  right,*  there- 
fore, to  make  a  decree  for  taking  the  bill  pro  confesso ; 
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and  if  mj  judgment  upon  the  construction  of  the  act         1843. 
should  be  erroneous,  the  Defendant  maj  discharge  it 
without  being  obliged  first  to  clear  his  contempt. 


Judgment, 


Plaimtiff's  bOl  to  be  taken  pro  confesso.    Account  of  mortgage        Minute, 
debt  and  costs.    Usual  order  of  foreclosure,  in  default  of  payment. 


DRAKE  t;.  DRAKE. 


fY\  ^h  November. 

X  HE  bill  in  substance  sought  only  discovery  from  the  The  Defendant 

Defendant,  for  the  purposes  of  evidence  in  ejectment;  ^cUne'sMwer-' 

but  by  the  addition,  in  the  prayer  of  process,  of  the  ag^J,  ordTr  of 
word  "decree,"  which  is  inapplicable  to  a  bill  of  disco-  August,  1841, 

,  .  although  the 

very  merely,  (James  v.  Herriott  (a)),  it  was  rendered  in  objection  to 

form  a  bill  for  relief,  and,  as  a  bill  for  relief,  it  was  ad-  applicable  to 

mitted  to  be  demurrable.    The  Defendant  put  in  an  an-  f°y  iptcrroga- 

•^  tory  m  parti- 

swer,  but  left  most  of  the  interrogatories  unanswered,  cular,  but  is 

The  Plaintiff  excepted,  and  the  Master  reported  the  an-  bill,  being  de- 

swer  to  be  insufficient  mnrrabic. 

The  Defendant  excepted  to  the  report. 


Mr.  Cooper  and  Mr.  Seltm/n,  in  support  of  the  ex-  Arffumenu 
ceptions  to  the  report,  relied  on  the  Order  XXXVIIL 
of  the  26th  of  August,  1841,  and  cited  Tipping  v. 
Clarke  {b).  The  Defendant  might  have  protected  him- 
self from  answering  the  bill  by  a  general  demurrer,  and 
as  he  might  have  so  protected  himself,  the  38th  Order 
enables  him,  by  answer,  to  decline  answering. 

Mr.  Barrett  for  the  plaintiff. — If  the  order  is  to  re- 
ceive the  construction  which  is  suggested,  the  restrict 

(a)  6  Sim.  428.  {b)  Ante,  p.  383. 
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tioii0  as  to  the  time  and  form  in  which  a  party  may 
demur  will  be  nugatory.  Instead  of  being  limited  to 
twelve  days  for  putting  in  a  general  demiirro',  and 
being  required  to  observe  a  strict  form  for  that  pur- 
pose^  admitting  the  truth  of  the  bill,  the  Defendant  may 
gain  at  once  the  time  which  he  would  have  for  answer- 
ing,— the  benefit  of  a  general  demurrer, — and  the  ad- 
vantage, at  the  same  time,  of  traversing  the  facts  allied 
by  the  bill.  So  extensive  an  alteration  of  the  practice 
of  the  Court  could  not  have  been  contemplated  as  the 
effect  of  the  38th  Order.  If  the  objection  to  answer  is 
to  have  the  effect  of  a  demurrer,  the  objection  ought  at 
least  to  be  taken  on  a  form  not  less  definite ;  and  so  that 
the  parts  of  the  bill,  to  which  it  is  intended  to  apply, 
should  be  distinctly  specified. 


Jm^mini,  The  ViCE-CHANCEiiLOB,  referring  to  a  similar  point 
in  the  case  of  THppitiff  v.  Clarke  (a),  sud,  it  was  admitted 
in  this  case  that  the  bill  was  demurrable.  So  fiir  as 
discovery  sought  from  a  Defendant  would  expose  him 
to  penalties,  or  be  a  violation  of  professional  confidence, 
or  fell  within  the  other  excepted  cases,  the  Defendant 
might  have  declined  answering  before  the  38th  Order 
was  made,  and  the  Master  would  have  considered 
the  objection.  The  38th  Order  was  made  to  meet  the 
case  where  the  Defendant  could  not,  without  making 
his  defence  by  way  of  demurrer,  (if  a  demurrer  was 
applicable),  protect  himself  from  answering.  From  the 
inconvenience  of  being  compelled  to  try  all  such  ques- 
tions on  demurrer,  in  order  to  decide  on  the  sufficiency 
of  the  answer,  it  was  thought  right  that  the  Defendant, 
although  he  answered,  should  be  at  liberty  to  protect 


(a)  Ante,  p.  392.    See  points  on  the  Law  of  Discoveiy,  p.  98, 99, 
ed.2. 
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himself  fiom  discovery  in  a  form  in  which  he  might 
have  the  judgment  of  the  Master  on  the  exceptions.  If 
the  Defendant  could  refuse  to  answer  ''any  interro- 
gatory,  or  part  of  an  interrogatory,"  he  might  do  so  as 
to  every  interrogatory  in  succession  falling  within  the 
same  objection.  The  drcumstanoe  that  the  time  for 
demurring  had  expired,  did  not  deprive  him  of  the 
benefit  of  the  objection  in  this  form. 

Exceptions  to  the  Master's  report  allowed. 


1843. 


Judgment, 


AMBROSE  V.  NOTT. 

1  HE  Plaintiff  filed  bis  bill  against  the  Defendant  for 
the  specific  performance  of  an  alleged  contract,  whereby 
the  Defendant  had  agreed  to  take  from  the  Plaintiff  a 
lease  of  certain  premises  for  a  term  of  years,  at  65/. 
a-year.  The  Defendant  entered  into  possession  of  the 
premises,  not,  as  he  stated  by  his  answer  to  the  bill, 
under  any  agreement  for  a  lease,  but  only  as  tenant 
from  year  to  year.  The  Plaintiff  brought  an  action 
agunst  the  Defendant  for  use  and  occupation.  The 
Defendant  thereupon,  on  the  25th  of  May,  obtained  the 
common  order  for  the  Plaintiff  to  make  his  election  in 
which  Court  he  would  proceed  (a).  The  Plaintiff  gave 
notice  of  a  motion  to  discharge  the  order  for  election 
with  costs.  He  afterwards  gave  a  second  notice  of  mo- 
tion, that  upon  the  hearing  of  the  motion,  under  the  first 
notice,  in  case  the  Court  should  then  be  of  opinion  that 
the  Plaintiff  was  not  entitled  to  have  the  order  for  elec- 
tion discharged,  that  the  Plaintiff  might  be  at  liberty  to 
elect  forthwith  to  proceed  in  equity,  and  that  the  De- 
fendant might  be  ordered  to  pay  to  the  Plaintiff  the 


16(h  Sf  22nd 
June, 

A  bill  by  a 
landlord  againit 
his  tenant  for 
specific  per- 
formance of  an 
agreement  for 
a  lease  to  be 
taken  by  the 
latter,  and  an 
action  by  the 
landlord  against 
the  tenant  for 
use  and  occupa- 
tion of  the  pre- 
mises during  a 
part  of  the  term: 
—Held  to  be 
proceedings  for 
the  same  mat- 
ters, so  far  as 
the  subject  of 
the  suits  was 
co-extensiye. 


VOL.  n. 


(a)  Order  I.,  9th  May,  1839. 
X  X 


H.  W. 
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sum  of  llOL  6s.i  being  the  amount  of  the  rent  then 
due  for  the  use  and  occupation  of  the  premises ;  and 
that  he  might  be  ordered  to  paj  the  sum  of  32/.  lOr. 
on  the  29th  daj  of  September,  and  the  25th  day  of 
March,  in  each  jear  thenceforward,  until  the  hearing 
or  the  further  order  of  the  Court ;  or  that  the  Defendant 
might  be.  ordered  to  pay  the  said  110^  5«.,  and  also 
the  said  32i  10*.,  half-yearly,  into  Court;  or  that  it 
might  be  referred  to  the  Master,  to  inquire  and  report 
what  would  be  the  proper  sum  to  be  paid  by  the  De- 
fendant for  the  use  and  occupation  of  the  premises; 
and  that  the  Defendant  might  be  ordered  to  pay  the 
same  to  the  Phuntiff  or  into  Court. 


Argumfmi.  Mr.  RomiUy  and  Mr.  SparKng^  for  the  motion,  aigued 
that  the  action  at  law  for  use  and  occupation  had  no 
connexion  with  the  suit  in  equity,  which  was  to  compel 
the  Defendant  to  execute  the  lease.  The  matters  were 
perfectly  distinct. 

Mr.  Trippy  for  the  Defendant,  contended  that  the 
Plaintiff  could  not  be  entitled  both  to  the  relief  in 
equity,  and  to  the  subject  of  his  action.  Supposing  the 
Plaintiff  should  recover  at  law,  and  obtain  a  decree  in 
equity,  the  relief  in  equity  must  be  reduced  to  the  ex- 
tent in  which  the  relief  had  been  obtained  at  law.  Car- 
rich  y.  Young  (a) ;  Fennings  v.  Humphery  (i) ;  Carunck 
V.  Young  {c). 

Vice-Chancellor  : — 

Judgment.  The  motion  in  this  case  is  made'to  dischaige  the  order 

for  election  on  the  ground  that  the  proceedings  at  law 
and  in  equity  are  for  distinct  matters.      The  Plaintiff 


(a)  4  Madd.  437.  (6)  4  Beav.  1. 


(e)  2  Swans.  239. 
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does  not  complain  of  anj  irregularitj  in  the  order,  but 
flimplj  insists  upon  the  merits,  that  he  ought  to  be  re- 
lieved from  it.  This  is  the  point  which  the  Court 
usually  refers  to  the  Master  in  the  first  instance ;  and 
it  is  upon  the  report  of  the  Master  that  the  question 
comes  regularly  to  be  determined  by  the  Court.  Carrick 
V.  Young  (a).  There  are,  no  doubt,  several  cases  to  be 
found  in  which  the  point  has  been  brought  before  the 
Court  before  it  had  gone  to  the  Master;  but  in  those 
cases,  some  other  matter  calling  for  the  decision  of  the 
Court  has  been  mixed  up  with  the  simple  question  of 
the  identity  of  the  subject  matter  of  the  suits.  In  this 
case  that  alone  is  the  point  in  dispute  upon  the  first 
motion. 

It  is  not,  however,  on  the  ground  that,  in  point  of 
regularity,  the  question  should  first  be  referred  to  the 
Master,  that  I  refuse  the  motion.  Upon  the  case  before 
me,  I  should  feel  bound  to  hold  that  the  matter  of  the 
double  proceedings  is  the  same.  I  am  of  opinion  that  it 
is  a  proceeding  in  one  Court,  upon  one  ground,  for  the 
recovery  of  part  of  that  which  is  sought  in  the  other 
Court  on  a  different  ground.  I  must  refuse  the  first 
motion,  with  costs. 

[Upon  the  second  motion,  his  Honor  said,  that  as  the 
defendant  was,  upon  the  admission  in  the  answer,  liable 
for  use  and  occupation  of  the  premises,  if  not  for  rent, 
imder  the  alleged  agreement  for  the  lease,  and  he  still 
retained  possession,  it  was  proper,  and  could  be  no 
wrong  to  the  defendant,  that  the  amount  of  the  rent 
due  tmder  the  agreement  should  be  brought  into  Court, 
and  he  ordered  the  same  to  be  accordingly  paid  in  by 


1843. 


Judgment, 


(a)  Ubi  supra.  And  see  ^mor^ 
V.  Brodrickf  Jacob,  530.  See 
the  fonns  of  the  common  orders 


for  election.     Hand.  Sol.  Assist. 
pp.  16,41,55,57. 
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1843.  the  D6fendant**-the  amaant  to  be  settled  by  the  Master 
if  the  parties  differed^  and  the  costs  of  the  second  motion 
to  be  costs  in  the  cause  (a).] 

Jv^memi.  («)  See  1  Sugd.  V.&  P.  357,  ed.  10. 


21H  Jufy, 

18th,  20th, 

and2MNav. 

An  order  for 
leftTe  to  me  in 
formft  jMuperif 
b  not  inopera- 
tive,  although  it 
is  not  aerrcd, 
where  there  is 
no  mala  fides  in 
withholding  it, 
and  no  step  has 
been  taken  in 
the  cause  in* 
consistent  with 
the  order. 

Sembie,  the 
same  rule  ap. 
plies  to  orders 
of  course,  gene- 
ndly.       ^ 


CHURCH  V.  MARSH. 

The  Plaintiff  filed  his  biU  the  I3th  of  June,  and 
on  the  14th  of  June  obtained  an  order  for  leave  to 
sue  in  form&  pauperis,  but  did  not  serve  the  Defendant 
with  the  order  until  the  26th  of  June,  previously  to 
which  day  the  Defendant  had  put  in  a  demurrer  to  the 
Phuntirs  bill.  The  Defendant  now  moved  that  the 
Phuntiff  might  be  ordered  to  pay  such  part  of  the  costs 
of  the  suit  as  had  accrued  up  to  the  26th  of  June, 
when  the  order,  granting  leave  to  the  Plaintiff  to  sue 
in  form&  pauperis,  was  served  upon  the  Defendant, 
together  with  the  costs  of  the  motion. 


Argument.  Mr.  Romilfy,  for  the  Defendant,  submitted  that  the 
order  had  no  effect  until  served.  Anon,  {a) ;  Partridge 
V.  Haycraft  (i) ;  Morris  v.  Owen  (c) ;  Lorimer  v.  Lori- 
mer{d);  Young  v.  Smith  (e);  Wynne  v.  Jackson  {/); 
Leybum  v.  Green  (g);  Petzce  v.  Hodgson  (A) ;  Taylor  v. 
Harrison  (i ) ;  Petty  v.  Lonsdale  (A) ;  Dearman  v.  fFyck  (/); 
Pearce  v.  Gray(m) ;  Davenport  v.  Davenport  (n) ;  Doe 
d.  JEttis  V.  Owens  {o)» 


(a)  7  Ves.  222. 

(b)  11  Ves,  678. 

(c)  1  V.  &  B.  523. 
id)  1  J.  &  W.  287. 
(e)  3  Madd.  196. 
(/)  2S.  &S.  226. 
(g)  2  Russ.  577. 


(A)  7  Sim.  347. 

(t)  8  Sim.  21. 

(k)  4  Myl.  &  Cr.  545. 

(/)  Id.  550. 

(m)  4  Dear.  127. 

(fi)  Phil].  124. 

(o)  10  Mee.  &  W.  514. 
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Vicb-Chancbllob  : — 

The  exprestton  that  an  order  of  course  is  no  order 
until  it  is  served,  must  be  understood  in  this  sense, 
that  if  the  other  party  takes  a  step  before  the  order 
is  served,  that  step  being  in  itself  regular,  the  order, 
which  had  been  obtained  and  not  served,  cannot  afWn 
wards  be  acted  upon,  if  it  will  interfere  with  the  step 
so  taken.  In  this  case  it  has  not  been  suggested,  nor 
could  it  be,  that  the  Defendant  has  done  anj  thing 
inconsistent  with  the  order;  and  if  not,  and  if  the 
order  has  been  served  with  reasonable  diligence,  I  do 
not  see  why  it  should  not  prevail.  I  know  of  no  rule 
of  practice  against  it.  If  the  Plaintiff  had  kept  the 
order,  and  not  disclosed  it  to  the  Defendant  for  a  great 
length  of  time,  so  that,  after  the  Plaintiff  had  obtained  it, 
the  Defendant  had  been  led  into  expense  from  the  cir- 
cumstance of  its  not  being  served,  or  the  delay  in  serving 
the  order  had  been  such  as  to  raise  a  case  of  mala  fides, 
the  case  might  be  different.  I  do  not,  however,  know 
that,  as  a  matter  of  principle,  a  court  of  justice  has  ever 
recognised  any  distinction  as  to  the  expense  which  a 
dives  defendant  pays  in  a  dives  cause,  and  that  which 
he  pays  in  a  pauper  cause.  In  each  case  all  proper 
steps  should  be  taken,  and  no  others. 


1843. 


Before  the  expiration  of  the  time  allowed  for  filing  a 
demurrer,  the  order  in  this  case  was  served.  What  had 
the  Defendant  done  in  the  mean  time?  He  had  taken 
the  copy  of  the  bill,  which  he  must  have  done  whether 
he  was  served  with  the  order  or  not.  I  do  not  inquire 
whether  the  costs  of  putting  in  an  answer  or  a  demurrer 
are  the  greater.  I  do  not  proceed  upon  the  comparative 
expense.  I  go  upon  this, — that  the  service  of  the  order 
is  regular,  provided  it  is  made  while  the  cause  is  in 
Court,  and  that  the  Plaintiff  is  entitled  to  the  benefit  of 
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I%dgmgn,U 


the  order,  so  long  as  nothing  is  done  in  the  cause  inoon- 
fiistent  with  the  existence  and  effect  of  the  order,  and  no 
nuda  fides  can  be  imputed  to  the  Plaintiff.  I  am  of 
opinion,  that  where  an  order  is  obtained  and  not  served, 
the  distinction  between  the  cases  in  which  it  is  operative^ 
and  those  in  which  it  is  of  no  effect,  depends  upon  the 
fact  of  whether  the  subsequent  steps  have  been  con- 
ostent  or  inconsistent  with  the  order. 

Motion  refused,  with  costs. 

Mr.  Cooper  and  Mr.  WaUouy  for  the  Plaintifi^  were 
not  heard. 


Nov.  20/A. 


Argument, 


A  demurrer  to  another  bill,  by  the  same  parties, 
came  on  for  argument,  and  was  allowed.  The  order  to 
sue  in  form&  pauperis  in  this  case  had  been  obtained,  but 
not  served. 


Judgment, 

Where  the  or- 
der for  leave  to 
sae  in  fonn& 
pauperis  has 
not  been  senred, 
and  is  not  ren- 
dered inoper- 
ative by  any 
subsequent  step 
in  the  cause, 
it  is  in  the  dis- 
cretion of  the 
Court  either  to 


Mr.  RondOy  asked  that  the  demurrer  might  be  allowed, 
with  costs,  as  in  the  case  of  a  dives  plaintiff,  on  the 
ground  that  the  order  had  not  been  served.  He  cited 
Ballard  v.  Catling  (a), — an  authority  to  which  his  notice 
had  been  called  since  the  argument  on  the  motion. 

Mr.  Cooper  and  Mr.  Watson  contril. 


Vice-Chancellor  : — 

I  have  made  inquiries  to  ascertain  the  practice  in  these 
cases.  I  find  that,  in  a  case  before  Lord  Langdahj  a 
party  who  sued  in  form&  pauperis,  prosecuted  tlie  suit 
to  the  hearing  without  disclosing  that  he  had  the  order 
for  leave  to  sue  in  forma  pauperis,  and  produced  it  at 
the  last  moment,  and  claimed  to  be  excused  from  the 
payment  of  costs,  and  Lord  IjsngdaU  there  held  that 
the  case  was  within  the  discretion  of  the  Court,  and 


(a)  2  Keen,  606. 
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refused  to  give  the  pauper  the  benefit  of  the  order.  I  i843. 
should  follow  the  course  pursued  in  that  case  in  the  like 
circumstances,  and  for  this  obvious  reason : — the  rule  of 
the  Court,  as  settled  by  the  case  of  Rattray  v.  George  (a), 
followed  by  Roberts  v.  Lloyd{b\  and  recognised,  though  Judgment 
not  followed,  in  Stafford  v.  Hiffffinboiham{c)f  is,  that,  pau^p^'or  to  * 
where  the  pauper  succeeds,  it  is  in  the  discretion  of  the  °^*^®[jjg^  ^ 
Court,  whether  he  shall  receive  pauper  or  dives  costs.  If  the  case  may  be. 
a  pauper  were  allowed  to  keep  an  order  in  his  pocket, 
and  still  insist  upon  the  benefit  of  it,  he  would,  if  he  suc- 
ceeded, as  a  matter  of  course,  claim  dives  costs ;  whilst, 
if  he  failed,  he  would,  for  his  own  protection,  produce 
the  order.  That  is  a  fraud  upon  the  Court  or  the  party. 
The  defendant  has  a  right  to  know  whether  he  is  con- 
tending with  a  pauper  or  not.  I  shall  follow  Lord 
LangdaUs  decision  in  similar  cases ;  but  I  am  of  opinion 
that  there  is  no  rule  positivi  juris,  as  was  contended, 
that  an  order  to  sue  in  form&  pauperis  is  inoperative 
only  because  it  has  not  been  served.  I  cannot  find  any 
authority,  either  from  any  officer  of  the  Court,  or  in  any 
reported  case,  which  leads  to  that  conclusion.  In  a  case 
where  there  is  no  ground  for  suspecting  mala  fides,  and 
no  improper  delay,  I  must  (though  reserving  to  myself 
a  discretion  which  I  think  the  Court  has  in  such  cases) 
prim&  facie  think  a  pauper  entitled  to  the  benefit  of  the 
order.  In  this  case  the  Defendant  had  notice  that  the 
Plaintifi*  was  a  pauper  both  from  the  bill  and  from  the 
subpoena.     This  is  admitted. 

[His  Honor  allowed  the  cause  to  stand  in  the  paper, 
to  give  the  Defendant  an  opportunity  of  bringing  before 
the  Court  any  case  of  mala  fides,  with  respect  to  the 
omission  to  serve  the  order.  No  such  case  was  shewn, 
and  the  order  was  made  as  in  a  pauper  cause.] 

(a)  16  Ves.  232.  (6)  2  Beav.  376.  (e)  2  Keen,  147. 
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IIM  and  Uth 
Jan. 

Under  the  30th 
Order  of  Au- 
gust, 1841, the 
trustees  of  real 
estate  by  de- 
vise, haying  the 
powers  men- 
tioned in  the 
order,  represent 
the  persons  be- 
neficially inter- 
ested in  such 
real  estate,  (so 
as  to  make  it 
unnecessary 
that  persons 
having  charges 
thereon  should 
be  parties),  not 
only  in  suits  by 
persons  claim- 
ing adversely 
against  the  es- 
tate, but  also  in 
suits  by  some  of 
the  persons  be- 
neficially inter- 
ested, and 
where  the  con- 
duct of  the 
trustees  is  In 
question. 

The  Court  will 
not,  upon  the 
argument  of 
the  objection 
for  want  of  par- 
ties, under  the 
30th  and  39th 
Orders  of  Au- 
gust, 1841, 
order  that  per- 
sons beneficially 
interested  be 
made  parties : 
such  order,  if 
made,  will  not 
be  made  until 
the  hearing  of 
the  cause. 


OSBORNE  V.  FOREMAN. 

1  HE  testator  gave  and  devised  all  his  real  estate  to 
trustees,  upon  trust  for  sale,  with  power  to  give  dis- 
charges for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  and  he  directed  that  his  said 
trustees  should  stand  possessed  of  the  monies  to  be  pro- 
duced by  such  sales,  together  with  the  residue  of  his 
personal  estate;  after  payment  of  debts,  upon  trust  to 
pay  certam  annuities  to  persons  therein  named  for  their 
lives,  and  then  to  pay  various  legacies  bequeathed  by 
his  will,  and  as  to  the  remainder,  subject  to  such 
legacies  and  annuities,  in  trust  for  certain  classes  of 
persons  thereby  described.  The  bill  was  filed  by  one 
of  the  residuary  legatees  against  the  trustees,  impeach- 
ing their  conduct  in  several  particulars,  and  praying 
that  the  trusts  might  be  executed  under  the  direction  of 
the  Court  The  other  residuary  legatees  were  made 
Defendants,  but  the  pecuniar;  legatees,  and  the  an- 
nuitants, were  not  parties. 

The  trustees  by  their  answer  said,  that  besides  the 
Plaintiff,  and  persons  thereinbefore  named,  (the  other  re- 
siduary legatees),  there  were  various  legatees  and  annui- 
ants  under  the  will,  whose  legacies  though  unpaid,  were 
charged  generally  on  the  testator's  estate,  and  the  De- 
fendants submitted  whether  such  persons  were  not  neces- 
sary parties  to  the  suit 


The  cause  was  set  down  for  argument  under  the 
Order  XXXIX.  of  the  26th  of  August,  1841,  upon 
the  objection  for  want  of  parties. 
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Mr.  Roupett  and  Mr.  C.  M.  RaupeU,  for  the  PlalntifF, 
submitted  that  the  case  was  within  the  Order  XXX.  of 
the  26th  of  August,  I84I9  pkcing  legatees  whose  lega- 
cies are  chained  on  real  estate^  in  cases  like  the  present, 
in  the  same  situation  as  legatees  whose  legacies  are  pay- 
able wholly  out  of  personal  estate. 

Mr.  T^inney  and  Mr.  Goodeve  for  the  trustees. 

The  cases  in  which  the  order  provides  that  it  shall 
not  be  necessary  to  make  the  persons  beneficially  inter- 
ested in  real  estate  parties  to  the  suit,  are  the  cases  in 
which  the  trustees  represent  them.  Now,  in  what  cases 
can  the  trustees  be  properly  said  to  represent  the  parties 
beneficially  interested?  Not  in  cases  where  there  is  a 
dispute  among  those  persons,  but  in  cases  where  cre- 
ditors, or  others,  make  adverse  claims  against  the  estate. 
The  argument  of  the  Plaintiffs  in  the  present  case  must 
be,  not  that  the  trustees  represent  the  parties  beneficially 
interested,  ue.  the  whole  body  of  them,  for  some  of 
them  are  Plainti£&,  whom  they  cannot,  and  others  are 
Defendants,  whom  they  do  not  for  the  purposes  of  this 
suit,  represent;  bat  the  aigument  must  be  that  they  re- 
present some  of  the  parties  beneficially  interested  and 
not  others;  and  that  case  is  not  within  the  order. 
Some  analogy  may  be  found  in  the  construction  put  on 
the  representative  character  of  the  public  officer  of  a 
banking  company :  under  the  act  1  &  2  Vict.  c.  96, 
the  public  officer  is  made  to  represent  the  bank ;  but  in 
Seddan  v.  Connell  (a),  it  was  held  that  he  could  not  re- 
present some  of  the  members  of  the  company,  in  a  suit 
brought  by  the  others.  In  this  case  it  is  impossible  to 
say,  with  any  truth,  t^at  the  trustees  do  represent  the 
persons  beneficially  interested  for  the  purposes  of  this 
suit;  for  one  object  of  tiie  suit  is,  to  impeach  the  con- 
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Argument. 


(a)  10  Shn.  58. 
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1844.        duct  of  the  trusteesy  and  in  their  defence  in  this  respect 
they  can  properly  represent  none  of  the  other  parties. 

They  argued  also  that  fiom  the  special  drcnmstanoes 
^T""^^^'     of  the  case  appearing  upon  the  answer^  the  Court  ought, 
under  the  last  clause  of  the  order,  to  direct  the  other 
persons  to  be  made  parties. 


Vice-chancellor: — 

Judgmmu  The  first  branch  of  the  30th  Order  applies  in  terms 
to  all  suits.  The  words  are — **  That  in  all  suits  con- 
cerning real  estate,  which  is  vested  in  trustees  by  devise, 
and  such  trustees  are  competent  to  sell  and  give  dis- 
charges for  the  proceeds  of  the  sale,  and  for  tlie  rents 
and  profits  of  the  estate,  such  trustees  shall  represent 
the  persons  beneficially  interested  in  the  estate  or  the 
proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  executors  or  adminis- 
trators in  suits  concerning  personal  estate  represent  the 
persons  beneficially  interested  in  such  personal  estates." 
Now,  this  is  a  suit  piim&  facie  within  the  order:  it 
concerns  real  estate:  the  trust  is  created  by  devise; 
and  the  trustees  are  competent  to  sell  and  give  the 
required  discharges. 

It  is  then  said,  that,  although  the  general  expressions 
in  the  first  part  of  the  order  would  comprehend  the 
present  case,  yet  the  second  branch  of  the  order  shews, 
by  necessary  implication,  that  particular  suits  only,  and 
not  all  suits,  are  intended.  The  second  branch  of  the 
order  says,  "  and  in  such  cases  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit." 
The  trastees  contend,  upon  these  words,  that  the  only 
suits  contemplated  by  the  order  are  suits  instituted  by 
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persons  cluming  altogether  adversely  to  the  devise,  and 
that  suits  in  which  the  residuary  legatees  must  all  be 
parties  cannot  have  been  intended .  It  would  be  very 
extraordinary,  if  the  order  could  have  any  such  effect; 
for  if  the  trustees  can  with  safety  represent  all  those 
beneficially  interested  in  the  real  estate,  where  the  daim 
is  wholly  paramount  and  adverse  to  their  interest,  it 
would  be  strange  that  they  should  not  be  able  to  re- 
present the  interests  of  the  annuitants  and  pecuniary 
legatees,  where  the  bill  is  filed  by  persons  admitting 
t^e  priority  of  those  parties  and  seeking  relief,  subject 
and  without  prejudice  to  their  claims.  Still,  if  the 
words  of  the  order  have  that  meaning,  I  must  give  effect 
to  it;  but  I  think  that  is  not  their  meaning.  If  the 
order  had  stopped  at  the  end  of  the  first  branch  of  it,  I 
do  not  think  there  could  have  been  any  reasonable  ar^ 
gument  for  the  necessity  of  making  pecuniary  legatees 
parties  to  the  suit.  But  subsequent  words  were  intro- 
duced to  remove  the  doubt  they  appear  to  have  raised. 
They  have  reference  to  the  old  practice,  and  are  merely 
inserted  as  explanatory  of  the  previous  words,  for  the 
purpose  of  shewing  that,  with  respect  to  parties,  cases 
concerning  real  estate,  within  the  first  branch  of  the 
order,  are  to  be  assimilated  to  the  old  practice  in  cases 
of  personal  estate. 


1844. 


Judgment* 


Another  point  insisted  upon  was,  that,  inasmuch  as 
by  the  third  branch  of  the  order,  "  the  Court  may  upon 
consideration  of  the  matter,  on  the  hearing,  if  it  shall 
so  think  fit,  order  such  persons  to  be  made  parties,"  I 
should  now  decide,  on  the  circumstances  of  this  case, 
whether  the  absent  legatees  ought  to  be  parties.  I  do 
not  think  I  ought  now  to  decide  that  point.  The  words, 
"on  the  hearing,''  were  introduced  advisedly.  It  is 
quite  clear  that,  in  many  cases,  it  would  be  impossible  to 
give  an  opinion  upon  the  subject  before  the  hearing. 
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Suppose  tbe  Defendant  himself  to  Boggeet  a  given  state- 
ment of  facts,  not  disclosed  in  the  bill,  and  to  insist 
that,  according  to  those  facts,  certain  persons  ought  to 
be  parties:  that  statement  may  haiqpen  to  be  true,  but 
the  Plaintiff,  in  this  stage  of  the  cause,  has  a  right  to 
say  he  can  disprove  those  facts  by  his  evidence  in  the 
cause.  So,  in  other  cases,  the  whole  of  the  facts  stated 
in  the  bill  may  be  admitted,  or  not,  by  the  answer,  and 
the  Court  might  say,  according  to  the  admitted  state  of 
things,  that  certain  persons  are  necessaiy  parties;  but 
the  bill  may  be  amended,  and  the  case,  with  respect 
to  the  suggested  parties,  altogether  altered.  This  is, 
therefore,  not  the  time  for  giving  any  opinion  upon  that 
point,  although  I  do  not  say  the  Court  may  not  do  so, 
to  save  expense,  in  a  case  where  the  parties  are  agreed 
upon  the  circumstances,  and  concur  in  desiring  to  have 
the  decision  of  the  Court 


3iinuie,  The  Court,  upon  hearing  the  objection,  does  not  make  any  order 

thereupon,  but  does  order  that  the  costi  be  coets  in  the  cauie. 


CASES  IN  CHANCERY. 


MEMOEANDA. 


In  Michaelmas  Term,  1842,  Sir  John  CrasSy  £[night, 
one  of  the  Judges  of  the  Court  of  Bankruptcy,  died. 
In  the  same  Term,  the  Bight  Honorable  Thomas 
Ershine  resigned  the  oflSce  of  Chief  Judge  of  the  Court 
of  Bankruptcy,  and  was  succeeded  by  the  Bight  Honor- 
able Sir  J.  L.  Knight  Bruce,  Vice-Chancellor. 

In  the  Vacation  before  Easter  Term,  1843,  Nathaniel 
Richard  Clarke,  Esq.,  and  John  Barnard  Byles,  Esq., 
Barristers  at  Law,  were  called  to  the  degree  of  Ser- 
jeants at  Law. 

In  April,  1843,  Sir  6.  A.  Lewin,  the  Honorable 
J.  C.  Talbot,  S.  Martin,  Esq.,  J.  A.  Boebuch,  Esq.,  and 
W,H.  Watson,  Esq.,  were  appointed  Queen's  Counsel; 
and  Serjeant  JD.  C  Wrangham,  was  appointed  Queen's 
Serjeant. 

Thomas  Pemberton  Leigh,  Esq.,  was  appointed  Chan- 
cellor of  the  Duchy  of  Cornwall,  and  a  Member  of  her 
Majesty's  Privy  CounciL 

The  Honorable  J.  C.  Talbot  was  appointed  Attor- 
ney-General of  H.  B.  H.  the  Prince  of  Wales. 

In  December,  1843,  John  RomiUy,  Esq.,  was  ap- 
pointed Queen's  Counsel. 


AN 
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PRINCIPAL     MATTERS. 


ABSCONDING. 

See  Pro  Confesso,  2,  4,  5. 

Defendant  residing  out  of  the  juris- 
diction, deemed  to  have  ahsconded  to 
avoid  the  process  of  the  Court,  under 
the  1st  Order  of  the  Uth  of  April, 
1842.    Hele  v.  Ogle,  623 

ABSOLUTE  INTEREST. 

The  testator  by  his  will  desired 
that  every  thing,  during  the  life  of 
his  wife,  should  remain  as  it  was,  for 
her  use  and  benefit;  and  after  her 
decease  he  gave  his  real  estate  to  his 
male  heir,  and  his  personal  estate  to 
his  children,  adding,  that  he  gave  the 
above  devise  to  his  wife,  that  she  might 
support  herself  and  her  children,  ac- 
cording to  her  discretion,  and  for  that 
purpose: — Heldy  that  the  widow  took 
an  absolute  interest  for  her  life,  in  the 
real  and  personal  estate.  Thorp  t. 
Owen,  607 

ABSTRACT. 
See  Notice,  1. 

ACCRUING  SHARE. 
See  Will,  4. 


ADDRESS  FOR  SERVICE. 

See  Service,  1. 

The  omission  by  the  Plaintiff  to 
endorse  an  address  for  service  on  the 
writ,  as  directed  by  the  20th  Order 
of  the  26th  of  October,  1842,  does 
not  of  necessity  make  the  writ  void; 
but  the  Court  will,  in  the  mean  time, 
so  deal  with  the  proceedings  which 
are  under  its  control,  by  staying 
process  or  otherwise,  as  to  give  the 
party  the  benefit  of  the  20th  Order. 
Pricey.  Webb,  511 

ADMISSION  OF  ASSETS. 
See  Creditor's  Suit,  3. 

ADMINISTRATION. 

See  Costs,  6. 
Decree. 

1.  Administration  of  an  estate, 
where  a  creditor  had  obtained  judg- 
ment upon  a  plea  of  plen^  adminis- 
travit  by  two  of  the  executors^  and 
a  confession  of  assets  to  a  certain 
amount  by  another  executor, — such 
assets  consisting  of  money  in  the 
hands  of  bankers  not  reached  by  the 
execution, — ^which  the  two  executors 
prevented  from  being  paid  upon  the 


664    ADVERSE  POSSESSION. 


AMENDMENT. 


cheque  of  the  third  executor  to  the 
judgment  creditor,  and  which  was 
afterwards  paid  into  Court.  Gaunt 
V.  Taylor,  413 

2.  An  executor,  who,  in  an  action 
at  law  hy  a  creditor  of  the  testator, 
has  pleaded  according  to  the  truth  of 
the  case,  is,  when  the  assets  are  taken 
from  him,  and  administered  in  equity, 
entitled  to  the  protection  of  the  Court 
against  any  personal  liability  in  re- 
spect of  such  plea.  16, 

3.  A  party  to  whom  letters  of  ad- 
ministration have  been  granted,  as  the 
attorney  of  the  person  entitled  to  the 
grant,  and  for  the  use  and  benefit  of 
such  person,  is  liable  to  be  sued  in 
respect  of  the  estate  by  the  parties 
beneficially  interested  in  it,  m  the 
same  way  as  if  he  had  obtained  let- 
ters of  administration  in  his  own 
right.     Chambers  t.  Bieknelf,      536 

4.  A  testator  directed  his  debts  to 
be  paid,  and  appointed  executors  in 
England,  and  other  executors  in  Italy, 
directing  the  English  executors  to 
transmit  the  residue  to  the  Italian 
executors,  and  bequeathing  such  re- 
sidue amongst  classes  of  persons  al- 
leged to  reside  in  Italy: — Held,  that 
the  sum  to  be  paid  oyer,  being  the 
residue,  after  payment  of  debts,  the 
Italian  executors  must  be  regarded 
as  simply  trustees  of  that  ftind,  and 
not  as  executors  holding  it  charged 
with  debts;  and  that,  therefore,  in- 
quiries must  be  directed  to  ascertain 
tne  persons  beneficially  entitled  to 
the  fund,  under  the  bequest.  JFea- 
therby  t.  St.  Giorgio,  624 

ADVERSE  POSSESSION. 

A  mortgagee  in  possession  for  six 
years,  without  malung  any  acknow- 
ledgment of  the  mortgagor's  title, 
then  purchased  the  interest  of  the 
tenant  for  life  of  the  equity  of  re- 
demption, and  continued  in  posses- 
sion for  twenty  years  longer: — Held, 


that  such  possession  was  not  adyerse 
during  the  existepce  of  the  life  estate 
so  purchased,  and  that  the  statute 
3  &  4  Will.  4,  c.  27,  s.  28,  was  not 
therefore  a  bar  to  any  suit  for  re^ 
demption  by  the  remainderman  or 
reyersioner.     Hyde  y.  Dallaway,  528 

AFFIDAVIT. 

See  Amendment,  4. 
Costs,  2. 

FoRECLOStJRE. 

1.  An  affidavit  which  does  not 
express  that  the  deponent  "  made 
oath"  is  not  admissible.  Pkillipg 
y.  Prentice,  542 

2.  Affidavits  filed  after  the  answer 
cannot  be  read  on  a  motion  for  a  spe- 
cial injunction,  in  support  of  which 
no  affidavits  had  been  filed  before 
the  answer;  and  the  rule  is  the  same 
whether  notice  of  the  motion  was 
given  before  the  answer  was  put  in 
or   afterwards.     Manser  y.  Jenner, 

599 

AGENT. 
iS^ee  Discovery,  2. 

AGREEMENT. 
See  Construction,  2,  3. 

AMENDMENT. 
See  Time. 

1.  An  order  for  leave  to  amend, 
not  served,  does  not  prevent  the  De- 
fendant from  demurring  to  the  bill. 
Price  Y.  TFebb,  515 

2.  An  order  for  leave  to  amend 
operates  from  the  time  of  service 
only,  and  therefore  an  intermediate 
step  taken  by  the  Defendant,  after 
the  order  is  made,  and  before  it  is 
served,  is  regular.  lb. 

3.  A  Plaintiff  amending  his  bill 
after  answer,  by  adding  new  Defend- 
ants, does  not  thereby  acquire  a  right 


ANSWER. 


APPEARANCE. 


665 


to  make  a  further  amendment  against 
the  original  Defendants,  under  the 
13  th  Order  of  April,  1828,  within 
six  weeks  after  the  answers  of  the 
new  Defendants  are  to  he  deemed  suf- 
ficient; but  the  time  during  which  the 
Plaintiff  may  amend,  under  that  order, 
must  be  counted  from  the  date  when 
the  last  answer  of  the  original  De- 
fendants is  to  be  deemed  sufficient. 
Bertolacci  v*  Johnstone^  632 

4.  An  application  for  leave  to 
amend  after  answer,  not  founded  upon 
the  13th  Order  of  April,  1828,  must 
be  supported  by  affidavits,  not  con- 
fined to  the  facts  required  to  be  shewn 
in  cases  within  that  order,  but  suf- 
ficient also  to  satisfy  the  Court  that 
from  the  occasion  and  necessity  for 
the  proposed  amendments,  the  leave 
ought  to  be  given.  lb. 

5.  The  right  of  a  Plaintiff  to  call 
for  an  answer  to  his  amended  bill, 
does  not  depend  on  the  fact  of  whe- 
ther the  order  for  leave  to  amend  is 
made  upon  the  undertaking  to  pay 
costs  to  the  Defendant,  or  to  amend 
the  Defendant's  office  copy ;  and,  there- 
fore, where  the  bill  was  amended 
under  an  order  whereby  the  Plaintiff 
undertook  to  amend  the  Defendant's 
office  copy,  a  motion  to  set  aside  a 
subpoena  requiring  the  Defendant  to 
appear  to  and  answer  the  amended 
bill,  was  refused.     Breeze  v.  English, 

638 

ANNUITANT. 
See  Parties,  2,  5. 

ANSWER. 

See  Affidavit,  2. 
Costs,  2. 
Discovery,  2. 
Injunction,  1. 
Jurat. 
Pleading,  1. 
Pro  Confesso,  1. 

1.  The  answer  of  a  married  wo- 

VOL.  11. 


.man,  who  is  an  infant,  cannot  be 
taken  either  separately  or  jointly  with 
her  husband,  until  she  has  had  a 
guardian  assigned.  Colman  v.  North- 
cote,  147 

2.  The  38th  Order  of  August,  1 84 1, 
enabling  a  Defendant  by  answer  to 
decline  answering  any  interrogatory, 
from  answering  which  he  might  have 
protected  himself  by  demurrer,  ap- 
plies as  well  where  the  demurrer  con- 
stituting the  protection  must  have 
been  a  demurrer  to  the  relief,  as 
where  it  would  have  been  a  demurrer 
to  the  discovery  only.  Tij^ng  v. 
Clarke,  383 

3.  Construction  of  an  answer,  con- 
taining a  general  denial  of  the  facts 
charged,  in  the  terms  of  the  charge, 
with  a  saving  so  far  as  the  other 
statements  in  the  answer  admits  or 
explains  them.  lb. 

4.  The  Defendant  may,  by  answer, 
decline  answering,  under  the  38th 
Order  of  August,  1841,  although  the 
objection  to  answer  is  not  applicable 
to  any  interrogatory  in  particular, 
but  is  founded  on  the  bill,  being  de- 
murrable.    Drake  v,  Drake,         647 

APPEAL. 
See  Stay  of  Execution. 

APPEARANCE. 

See  Bill  of  Revivor. 
Pro  Confesso,  2,  4,  5. 
Service,  1. 

1.  The  Court  will  not  make  the 
Order  allowing  the  Plaintiff  to  enter 
an  appearance  for  the  Defendant,  un- 
der the  8th  Order  of  August,  1841, 
afler  several  months  have  elapsed 
since  the  service  of  the  subpcena,  un- 
explained, except  upon  notice.  Rad- 
ford V.  Roberts,  96 

2.  A  Defendant  against  whom  it  is 
prayed,  that  he  may  be  bound  by  the 
proceedings,  on  service  of  a  copy  of 
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AFFOINTHENT. 


APPOINTMENT. 


the  1m11»  under  the  23rd  Order  of 
Angnsty  1841,  maj  appetr  gratit  b^ 
fore  or  after  he  ie  to  aemd*  BarkUff 
r.  Lard  Retry,  M9 

3.  Form  of  the  order  for  liberty  to 
enter  a  conditional  appearance  with 
the  r^strar  since  the  7th  General 
Order  of  the  26th  of  Angait,  1841« 
Price  Y.Webb,  511 

APPOINTMENT. 

1.  Tmstces  of  a  ftind,  hating  a 
power  to  appoint  the  same  to  snch 
one  or  more  of  seyeral  objeets  of  the 
power  as  the  trustees  should  select, 
appoiuted  the  fund  to  trustees  (of 
whom  A.,  one  of  the  objects  of  the 
power,  was  one),  upon  trusts  to  be 
declared  bj  a  subsequent  deed;  and 
by  that  deed,  to  which  A.  and  aQ  the 
trustees  were  parties,  the  trusts  of 
the  fatkd  were  declared  to  be  for  the 
benefit  of  A.  for  lifb,  with  remainder, 
in  equal  shares,  amongst  four  other 
of  the  objects  of  the  power,  subject 
to  such  limitations,  in  respect  of  the 
interests  in  their  respective  shares,  to 
be  taken  as  between  themselves,  their 
wives  and  issue,  respectively,  as  A. 
should  appoint.  A.,  by  will,  limited 
the  share  of  one  of  the  appointees  to 
trustees  for  the  appointee,  his  wife 
and  children, — the  wife  not  being  an 
(express)  object  of  the  original  power: 
— Ileld^  that  the  appointment  wns  an 
effectual  execution  of  the  power, — 
being  equivalent  to  an  appointment 
to  A.,  and  a  subsequent  and  inde- 
pendent  settlement  by  A.  of  the  fund 
which  A.  acquired  by  such  appoint- 
ment.    Goidemid  v.  Chldsmid,      187 

2.  Devise  and  bequest  of  freehold, 
copyhold,  and  personal  estate,  upon 
trust  for  sale  at  the  discretion  of  the 
trustee,  and  that  the  rents,  interests, 
and  proceeds  should  be  divided 
amongst  a  class,  either  equally,  or  in 
other  proportions  as  the  trustee,  hav- 
ing regard  to  their  circumstances. 


should  appotal;  followed  by  aa  nnat* 
tested  eodicil^  directfaig  the  appliea- 
tioQ  of  sodk  rents,  interest,  and  pro- 
ceeds for  the  benefit  of  sueh  of  the 
daas  as  were  unmarried  or  unsettled, 
and  particularly  for  the  comfortable 
support  of  P4,  (one  of  the  dass),  who 
was  of  weak  mindi  and  in  case  the 
trustee  should  not  live  to  perform  Uke 
whole  trust,  the  rest  to  be  executed 
by  any  persons  he  might  appoint 
having  r^rd  to  the  saiu  intentions. 
The  trustee  by  deed  directed  the 
manner  in  which  the  estates  should 
be  sdd,  and  the  proportions  of  the 
proceeds  applied,  and  directed  the  di- 
vision thereof  amongst  the  oth»  ob- 
jects to  be  postpon«l  until  after  the 
death  of  P.,  and  nominated  other 
persons  to  execute  the  trusts^  which 
might  remain  unexecuted  at  his  (the 
trustee's)  death,  and  directed  them 
to  distribute  the  surplus  proceeds  of 
the  estates  amongst  other  objects  ac- 
cording to  their  exigencies: — Heidj 
that  the  trustee  for  the  government, 
of  his  own  discretion,  might  properly 
have  regard  to  the  directions  of  the 
unattested  codicil,  even  as  to  the 
proceeds  of  the  real  estate,  so  far  as 
he  was  not  restrained  by  the  effect  of 
the  will;  that  the  prospective  direc- 
tions in  the  deed  of  appointment  were 
not  necessarily  invalid,  especially  those 
which  related  to  the  future  mainte- 
nance of  P.,  and  that  the  attempt  to 
delegate  powers  which  the  trustee 
could  not  transfer,  did  not  invalidate 
the  directions  in  the  same  deed  which 
he  had  power  to  give.  Hitch  v.  Le- 
worthy,  200 

3.  Bequests  to  females,  some  of 
whom  were  married  and  some  single, 
for  their  separate  use  for  their  re- 
spective lives,  and  after  their  decease 
to  such  persons  as  they  should  re- 
spectively appoint;  and  in  default  of 
appointment,  to  their  respective  exe- 
cutors, administrators,  and  assigns: — 
Held,  that  each  of  the  legatees,  whe* 
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COLONUL  LAW.        66^ 


thcr  married  or  aninarried  womea, 
were  entitled  upon  petition,  without 
executing  any  formal  appomtment,  to 
an  immediate  transfer  or  payment  to 
tbemselyes  of  the  corpus  of  their 
shares  of  the  fund*  HoUaway  t. 
Clarkwn,  521 

ASSIGNMENT. 
aS'^^  Partnership,  1,  5. 

ATTACHMENT. 

1.  Lord  Clarendon* i  General  Or- 
der, that,  after  a  contempt  duly  pro- 
secuted to  an  attachment  with  pro- 
clamations returned,  no  plea  or  de- 
murrer shall  be  admitted  but  upoii 
motion  in  Court,  does  not  apply  to 
the  process  at  present  substituted  for 
attachment  with  proclamations — sem- 
hte.    Robinson  y ,  Stanford,  149 

2.  A  party  in  a  cause  who  has  ob- 
tained and  served,  according  to  the 
12th  amended  Order  of  August,  1841, 
an  order  that  his  solicitor  shall  deli- 
ver his  bill  of  costs  within  a  month, — 
which  is  disobeyed, — is  entitled  un- 
der the  15th  Order  of  August,  1841, 
to  enforce  obedience  by  the  writ  of 
attachment.     Lane  v.  Oliver,  97 


ATTORNEY. 
See  AdministaatioNi  3. 

BANKRUPT. 
See  Cons,  6. 

BANKRUPTCY. 

See  JviiisDicTiON,  1. 

Policy  of  Ikburamce^  2. 

BILL  AND  ANSWER. 

iSf^e  EVIDENCK,   1. 


BILL  TO  PERPETUATE  TESTI- 
MONY. 

Where  depositions,  taken  in  a  suit 
to  perpetuate  testimony,  are  required 
to  be  used  in  a  trial  at  law,  not  under 
the  control  of  the  Court,  the  order  is, 
that  the  depositions  be  published,  and 
that  the  offioer  attend  with  and  pro- 
duce to  the  Court  of  law  the  record 
of  the  whole  proceedings,  and  that 
the  parties  may  make  stach  use  of  th6 
same  as  by  law  they  ean.  Attorney^ 
General  T.  Bay,  518 

BILL  OF  REVIVOR. 

The  fact  that  an  appearance  has 
been  entered  by  the  Plaintiff  for  the 
Defendant^  to  an  original  bill,  under 
the  8th  Order  of  August,  1841,— or 
that  an  original  bill  has  been  taken 
pro  confesso  against  a  Defendant 
under  the  1st  Order  of  April,  ia42| 
is  no  ground  for  taking  either  of  those 
steps  on  a  mere  bill  of  revivor  in  the 
same  suit,  against  such  Defendant, 
without  previously  going  through  all 
the  preliminary  steps,  as  in  the  case 
of  an  original  bill.     Ettoft  v.  Broum, 

622 

BOND  DEBT. 

See  Creditor's  Suit,  6,  7. 

CERTIFICATE. 

See  Commission,  2,  3. 

COLONIAL  LAW. 

The  Courts  of  this  country  will  ap- 
ply the  general  law  of  this  countiy, 
(being  abstractedly  just,  and  not  ex- 
clusively founded  upon  any  peculiar 
or  technical  rule),  to  questions  re- 
lating to  lands  in  a  colony,  where  a 
different  system  of  jurisprudence  pre- 
vails, unless  it  is  suggested  or  shewn 
that  the  laws  of  the  colony  are  differ- 
ent on  the  point  in  question;  and 
Y  Y  2 
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CONDITION. 


CONDITIONS  OF  SALE. 


therefore  the  mortsagee  of  an  estate 
in  Demerara  was  held  not  to  be  bound 
to  produce  his  securities  for  inspec- 
tion before  payment.  Bentinck  t. 
Willink,  1 

COMMISSION. 

1.  Where  the  Defendant  obtains  a 
commission  to  examine  witnesses 
under  the  17th  (amended)  Order  of 
April,  1828,  the  commission  must  be 
made  returnable  the  first  return  of 
the  second  term  next  following  the 
date  of  the  order  for  such  commis- 
sion.    McGregor  v.  Topham^        516 

2.  If  in  the  prosecution  of  inquiries 
under  a  reference  to  the  Master,  a 
commission  to  examine  witnesses 
abroad  be  necessary,  an  application 
must  be  made  to  the  Master  for  his 
certificate,  before  applying  to  the 
Court  for  the  commission.  Bamford 
v.  Bamfordy  642 

3.  Semble,  the  motion  for  the  com- 
mission, on  the  Master*s  certificate, 
is  of  course.  lb. 


CONDITION. 

1.  The  testator  bequeathed  the  re- 
sidue of  his  personal  estate  to  his 
daughter  upon  trust  for  her  mainte- 
nance and  support,  until  she  attained 
twenty-one,  or  married  with  the  con- 
sent  of  his  trustees  under  that  age, 
and  upon  her  attaining  such  age  or 
her  marriage,  for  her  separate  use, 
with  remainder  to  her  children;  and 
in  case  of  her  death  without  issue,  he 
bequeathed  the  same  to  certain  lega- 
tees in  remainder.  The  testator  af^r- 
wards  declared  by  a  codicil,  that,  in 
consequence  of  a  nervous  debility,  his 
daughter  was  unfit  for  the  control 
of  herself,  and  his  will  was  that  she 
should  not  marry;  and  in  case  of  her 
marriage  or  death,  he  gave  the  pro- 
perty he  had  bequeathed  to  her  over 
to  the  same  legatees  in  remainder. 


Heldf  that  the  Umitation  over  by  the 
codicil,  being  in  general  restraint  of 
marriage,  was  void  as  to  the  life- 
interest  of  the  daughter.  Marley  t. 
RennoUUom^  570 

2.  Whether  the  interest  in  remain- 
der bequeathed  to  the  children  of  the 
daughter  by  the  will  was  revoked  by 
the  codicil;  q}utre,  lb. 

CONDITIONS  OP  SALE. 

1 .  The  conditions  of  sale  provided 
that  all  objections  to  the  title  dis- 
closed by  the  abstract,  not  taken 
within  a  certain  time  alter  delivery 
of  tbe  abstract  to  the  purchaser, 
should  be  deemed  to  be  waived: — 
Held^  that  the  time  for  objecting  was 
not  to  be  computed  from  the  time  of 
the  delivery  of  an  imperfect 'abstract; 
and  that  the  purchaser  was  not  pre- 
cluded from  taking  an  objection  which 
arose  out  of  evidence  cdied  for  be- 
fore the  expiration  of  the  time  fixed. 
Blacklow  V.  Laufi,  40 

2.  A  condition  of  sale  was,  that  in 
case  the  purchaser  should  raise  ob- 
jections to  the  title  which  the  vendor 
should  not  be  able  or  wilUng  to  re- 
move, the  vendor  might  rescind  the 
contract,  on  notice  and  repayment  of 
the  deposit  to  the  purchaser;  and  ob- 
jections not  delivered  within  fourteen 
days  after  delivery  of  the  abstract  to 
be  treated  as  waived,  in  which  respect 
time  was  to  be  essential.  The  pur- 
chaser returned  the  abstract  witli 
queries  within  the  fourteen  days,  and 
the  vendor  answered  the  queries;  the 
purchaser  on  the  same  day  objected 
to  the  answers:  the  correspondence 
on  the  subject  of  the  title  continued 
for  several  weeks,  and  then  the  vendor 
gave  notice  that  he  rescinded  the  con- 
tract:— Held,  that  the  continuance  of 
the  treaty  for  the  completion  of  the 
title,  after  the  first  objection  of  the 
purchaser,  was  a  waiver  of  the  condi- 
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tion  as  to  the  rescinding  of  the  con- 
tract.    Morley  y.  Cook^  106 

3.  That  such  a  condition  of  sale 
ought  to  he  discouraged;  and  ought 
not  to  receive  a  construction  oppres- 
sive on  the  purchaser.  lb, 

4.  That  the  vendor's  right  to  re- 
scind the  contract  under  the  condi- 
tion must  he  co-extensive  with  the 
purchaser's  right  to  obiect  to  the  title 
under  the  same  condition.  Ih, 

5.  That  the  vendor  was  only  bound 
bond  fide  to  deliver  an  abstract  of 
such  title  as  he  had  at  the  time  of 
delivering  it ;  and  so  long  as  the  con- 
dition remained  in  force,  was  not 
bound  to  deliver  any  supplemental 
abstract  of  title  afterwards  acquired; 
semble,  lb, 

6.  Whether  the  benefit  of  the  con- 
dition would  not  in  equity  be  forfeited 
by  a  vendor  who  designedly  delivered 
an  imperfect  abstract  of  the  title  which 
he  had  at  the  time  of  delivering  it; 
guare,  lb. 

CONDITIONAX  APPEARANCE. 
See  Appearance^  3. 


CONFIRMING  REPORT. 

The  Plaintiff  obtaining  the  order 
nisi  to  confirm  the  Master's  report, 
but  not  proceeding  to  make  the  order 
absolute,  the  Defendant  may  move  to 
confirm  the  report,  and  for  that  pur- 
pose the  certificate  of  no  cause  shewn 
will  be  ordered  to  be  entered  on  his 
office  copy  of  the  order  nisi.  Roberts 
V.  Williams,  151 

CONSIDERATION. 

The  Court  may  not  perhaps  enforce 
the  specific  performance  of  a  contract 
for  the  sale  of  an  estate,  where  the 
consideration  is  uncertain  (as  a  life 
annuity),  if  such  consideration  be 
greatly  inadequate;  but  a  difference 


of  seven  or  eight  per  cent,  is  not  such 
inadequacy.     Bower  v  Cooper,     408 

CONVERSION. 

Real  estate  was  conveyed  to  a  trus- 
tee, on  trust  to  permit  a  mortgagor 
to  receive  the  rents  and  profits,  and 
upon  payment  of  the  principal  and  in- 
terest of  the  mortgage  debt  as  therein 
mentioned,  to  reconvey  the  estate  to 
the  mortgagor,  his  heirs  and  assigns; 
but  if  de^ult  should  be  made  in  such 
payment,  then  that  the  trustee  should 
enter  into  possession  of  the  premises, 
and,  at  his  discretion,  sell  the  same, 
and  pay  over  the  residue  or  surplus 
(after  payment  of  the  debt,  interest, 
and  costs)  to  the  mortgagor,  his  heirs, 
executors,  administrators,  or  assigns. 
There  was  default  in  payment,  but  no 
sale  of  the  estate  took  place  until  after 
the  death  of  the  mortgagor,  who  de- 
vised it  to  the  Plaintiffs  for  life,  with 
remainder  over  in  tail: — Held,  that 
there  was  no  conversion,  but  that 
the  surplus  proceeds  passed  by  the 
devise  as  real  estate.  Bourne  v. 
Bourne,  35 

CONSTRUCTION. 

See  Conditions  of  Sale,  1, 4, 5,  fit 
Husband  and  Wife. 
Legacy,  1,  3,  4. 
Will,  1,  2,  3,  4,  5. 

1 .  A  married  woman,  having  several 
legitimate  children,  and  one  illegiti- 
mate child,  and  being  separated  from 
her  husband,  and  enceinte  with  a  se- 
cond illegitimate  child,  appointed  a 
fund  to  her  illegitimate  child  then 
born,  reserving  a  power  of  revocation, 
as  to  a  moiety,  in  favour  of  any  after- 
bom  children  she  might  have  bom  of 
her  body.  After  the  birth  of  the  se- 
cond illegitimate  child,  she  revoked 
the  appointment  of  the  moiety,  and 
appointed  the  entire  fund  equally  be- 
tween the  two  illegitimate  chiloren: 
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COSTS. 


— Held,  that  the  after-born  chSdrea, 
for  whose  benefit  the  reyocation  might 
be  made,  must  be  taken,  in  the  pri- 
mary and  legal  sense,  as  applying  to 
legitimate  children  only, — that,  there- 
fore, the  second  illegitimate  child  was 
not  an  object  of  the  reserved  power, 
and  could  not  take  under  the  latter 
appointment.      Dover  t.  Aiextmder, 

275 

2.  An  agreement  to  sell  land,  not 
expressing  what  interest  in  it,  is  con- 
strued to  mean  the  whole  of  the  in- 
terest  of  the  vendor  in  the  land. 
Bower  v.  Cooper,  408 

3.  An  agreement  to  purchase  land 
for  an  annuity  for  the  life  of  the  ven- 
dor, to  be  a  charge  on  the  land,  and 
to  be  paid  quarterly,  entitles  the  ven- 
dor, not  only  to  the  security  of  the 
chargCi  but  to  the  covenant  of  the 
purchaser  for  the  payment  of  the  an- 
nuity. 16. 

COPIES. 
See  Piracy,  1,  2,  3. 

COPY  OP  THE  BILL. 

See  Appearance,  2. 
Parties,  1. 

1 .  Verification  of  the  copy  of  the 
bill  to  be  served  under  the  24th  Order 
of  August,  1841.     Pef^fold  T.  Bouch, 

157 

2.  Verification  of  the  copy  of  the 
bill,  served  under  the  24th  Order  of 
August,  1 84 1 .    ColemoH  v.  Rackhamf 

354 

COPYRIGHT. 
See  Piracy,  1,  2,  3,  4. 

CORPORATION. 
See  Pleading,  4. 

Some  forms  prescribed  for  the  go- 
vernment of  a  corporation  may  be  im- 
perative and  others  directory  only. 
Tom  v.  Harhottle,  495 


COSTS. 

See  Amendment^  5. 
Forma  Pauperis. 
Solicitor,  1,  2. 

1 .  Where  a  Defendant,  having  i 
dered  himself  liable  to  be  8iie£  and 
being  sued,  oflert  to  submit  to  all  the 
relief  to  which  the  Plaintiff  is  entitled, 
the  Court  will  not  give  the  Plaintiff 
his  costs  of  the  subsequent  proseen- 
tion  of  the  suit.    Coiium  v.  Simmu, 

.     543 

2.  A  Plaintiff  who  is  entitled  to 
have  an  aeoount  taken  of  profits  un- 
lawfully made  by  the  Defendant,  is 
not  bound  to  aeoept  the  statement  of 
the  aooount  on  affidavit  instead  of  by 
answer,  bat  may  call  for  an  answer 
from  the  Defendant,  without  therefore 
disentitling  himself  to  the  oosts  in  re- 
spect of  the  answer,  although  he  after- 
wards waives  the  account.  Ih. 

3.  Where  a  plea  to  the  bill  ia  filed, 
and  the  plea  is  overruled,  with  liberty 
to  amend,  and  the  amended  plea  is 
put  in  and  allowed,  the  J)efendant  is 
not  entitled  to  the  oosts  of  correcting 
his  own  mistake,  but  is  entitled  to 
the  oosts  which  he  would  have  had  if 
the  plea  which  was  allowed  had  been 
the  plea  which  was  first  filed.  Clay- 
ton V.  Meadaw9t  26 

4*  Under  a  general  order  of  taxa- 
tion, the  Master  will  without  any 
special  direction,  exercise  a  discretion 
as  to  taxing  the  costs  of  informal  pro- 
ceedings, lb. 

5.  On  proof  of  some  specific  errors 
and  overcharges  in  an  aooount  and  bill 
of  costs,  inquiries  were  directed  with 
respect  to  an  account  made  up — and 
the  balance  of  which  was  secured  by 
a  mortgage  made  thirteen  years  before 
the  bill  was  filed.  Edwards  y.  Mey- 
rich,  60 

6.  In  an  administration  or  credi- 
tors' suit  against  an  executor  becom- 
ing bankrupt  or  insolvent,  and  who 
is,  at  the  same  time,  indebted  to  the 


CREDITOR'S  SUIT. 
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estate  of  his  testator,  the  costs  of  the 
executor  incurred  before  his  bank- 
ruptcy or  insolTcncj  will  be  set  off 
against  his  debt;  and  the  costs  of  the 
same  executor  incurred  in  the  proper 
performance  of  the  duties  of  his  trust, 
after  his  bankruptcy  or  insolvency, 
will  be  allowed  out  of  the  estate. 
Samuel  t»  JoneSf  246 

7.  Separation  of  the  costs  occa- 
sioned by  a  defence,  founded  on  a 
statement  of  fact,  disproved  by  the 
evidence.    Bower  v.  Coeper,         408 

8.  Notwithstanding  an  order  on 
further  directions  in  a  creditor's  suit, 
that  the  costs  of  all  parties  should  be 
taxed  ^s  between  solicitor  and  client, 
and  paid  out  of  a  fimd  in  Court, — the 
fund  proving  insufficient  to  pay  all  the 
costs, — the  Court  ordered  the  costs  of 
the  executors  to  be  paid  in  the  fir«t 
place.     Oaunt  v.  Tayior,  4 1 3 

COVENANT. 
See  MoRTGAOB,  2, 

CREDITORS. 
S^e  Partis9i  3. 

CREDITOR'S  SUIT. 

) .  Inquiries  of  the  propriety  of  the 
proceedings  proposed  to  be  taken  for 
the  beneficial  management  and  reali- 
sation of  the  estate  of  a  testator  or  in- 
testate, will  not  be  directed  in  a  cre- 
ditor's suit.      Collin^on  v.  Ballard^ 

119 

2.  The  Plaintiff  in  a  creditor's  suit, 
after  a  decree  for  sale  of  the  real  es- 
tate, may  sustain  a  suit  for  redemption 
against  a  mortgagee,  or  a  party  en- 
titled to  a  lien  on  the  title-deeds. 
ChrutianT,  Field,  177 

3.  In  a  suit  by  a  creditor  on  be- 
half of  himself  and  all  other  creditors, 
if  the  debt  of  the  Plaintiff  be  admitted 
or  proved,  and  the  executor  or  admi- 


nistrator admits  assets,  the  Plaintiff 
is  entitled  at  the  hearing  to  an  imme- 
diate decree  for  payment,  and  not  to 
a  mere  decree  for  an  account.  Wood- 
gate  T.  Field,  211 

4.  A  mortgagee  may  sustain  a  suit 
against  the  executors  of  the  mortga- 
gor, for  a  sale  of  the  property  com- 
prised in  the  security,  and  for  the 
payment  of  any  deficiency  out  of  the 
general  estate  of  the  testtitoT—eembie. 
King  V.  Smith,  239 

5.  A  court  of  equity  restrains  a 
creditor  from  enforcing  his  legal  rights 
against  the  estate  of  his  deceased  debtor 
only  upon  the  principle,  that  the  credi- 
tor is  enabled  to  bring  into  equity  (with 
some  specified  exceptions)  all  his  legal 
rights,  and  that  the  validity  of  his 
debt  must  be  determined  in  equity 
upon  the  same  principles  as  at  law; 
and  the  circumstance,  that  the  credi- 
tor is  also  the  Plaintiff  in  the  cause, 
is  not  material  as  to  the  mode  of  de- 
termining the  validity  of  such  debt. 
Whitaker  v.  Wright,  3 1 0 

6.  In  the  proof  of  a  bond  debt, 
before  the  MaJster,  it  is  not  the  prac- 
tice to  require  an  affidavit  of  the  con- 
sideration, unless  a  case  of  suspicion 
against  the  bond  is  raised.  lb, 

7-  Under  a  decree  in  a  suit  by  a 
bond  creditor  on  behalf  of  himself  and 
the  other  creditors  on  the  estate,  the 
executor  may,  in  the  Master's  office, 
impeach  the  validity  of  the  bond  upon 
grounds  which  were  not  in  issue  in 
the  cause  at  the  heariug.  lb* 

CUMULATIVE  LEGACIES. 

See  Legacy,  4,  5. 

DECREE. 

See  Paiities  out  of  the  Jurisdic- 
tion. 
Stay  op  Execution. 
Vendor  and  Purchaser. 

Form  of  decree  for  taking  the  ac- 
counts in  an  administration  suit,  in 
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DISCOVERY. 


EVIDENCE, 


case  all  the  persona  interested  should 
not  be  parties  at  the  hearing.  Fiak 
V.  Norton,  381 

DEFENDANT. 
See  Absconding. 
Jurat. 

DEMURRER. 
See  Answer,  2,  4. 
On  argument  of  a  demurrer,  facts 
not  ayerred  in  the  bill,  and  which 
might  possibly  haye  been  denied  by 
plea,  if  they  had  been  averred, — 
intended  against  the  pleader.  Fo98 
V.  Harbottie,  503 

DEPOSITIONS. 
See  Bill  to  perpetuate  Testi- 
mony. 

DEVISAVIT  VEL  NON. 
See  Heir-at-law. 

DISCHARGE. 
See  Prisoner. 

DISCHARGE  OF  SOLICITOR. 
See  Lien,  3. 

DISCOVERY. 
See  Foreclosure. 
Jurisdiction,  3. 
Production    of  Documents, 
1,  2,  3,  4. 

1.  Discovery: — Case  in  which  a 
Defendant  must  seek  for  information, 
which  he  may  not  himself  possess. 
Earl  of  Glehgall  v.  Frazer,  99 

2.  In  answer  to  a  bill  seeking  to 
impeach  a  security  and  requiring  the 
Deifendaht  to  set  forth  what  commu- 
nications passed  between  his  solicitor 
and  agents  in  the  transaction  and  the 
Plaintiff;  and  what  letters  were  writ- 
ten and  received,  and  entries  made  on 
the  subject  by  such  solicitors,  it  is 


not  sufficient  for  the  Defendant  to 
say,  that  the  solicitors  had  ceased  for 
several  years  since  the  transaction  to 
be  his  solicitors  or  agents,  and  that 
he  does  not  know  what  communica- 
tions or  entries  they  had  or  made: 
the  Defendant,  if  he  has  not  personal 
knowledge  of  the  facts,  must  at  least 
shew  that  he  has  endeavoured  to  ac- 
quire the  information  from  his  agents 
in  the  transaction  in  question.  Jb. 
3.  The  husband  charged  with  pro- 
curing his  marriage  with  a  minor,  bj 
falsely  swearing  that  the  consent  of 
her  parent  had  been  given,  cannot  be 
compelled  to  discover  the  facts  relat- 
ing to  such  charge,  upon  an  inform- 
ation under  the  Marriage  Act,  (4  Greo. 
4,  c.  7Q»  s.  23),  seeking  the  foifeiture 
of  his  interest  in  the  wife's  property, 
and  a  settlement  of  the  same  upon 
her  and  her  issue.  Attorney-General 
V.  Lucas,  566 

DOMICILE. 
See  Administration,  4. 

EVIDENCE. 

See  Mistake,  1,  2. 
Traversing  Note. 

1.  Instruments,  neither  admitted 
nor  denied,  may  be  proved  vivft  voce, 
although  the  cause  is  heard  upon 
bill  and  answer,  without  replication. 
Rowland  v.  Sturffie,  520 

2.  A.  contracted  to  purchase  real 
estate,  and  died,  having  made  his 
widow  his  universal  devisee  a^d  lega- 
tee. The  widow  married  B.,  who,  in 
1 793,  took  a  conveyance  of  the  pre- 
mises contracted  to  be  purchased  by 
A.,  to  himself  and  a  trustee,  reciting 
the  contract  by  A., — his  will  and 
death,— the  marriage  of  his  widow 
with  B.;  and  that  ''thereupon  B. 
became  entitled  to  the  beneficial  in* 
terest  in  the  purchase."  B.,  in  1 81 7, 
sold  the  premises  to  d  and  C.  took 
a  conveyance  from  B.  and  his  trustee. 


EXCEPnONS. 


FORECLOSURE. 
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redting,  that,  by  certain  good  and 
sufficient  assurances  in  the  law,  the 
premises  stood  limited  to  B.  and  the 
trustee,  but  not  recitbg  the  deed  of 
1793.  The  widow  died,  leaving  her 
heir-at-law  an  infant,  who  came  of 
age  in  1825,  in  the  life-time  of  B. 
The  bill  was  brought  by  the  heir-at- 
kw  in  1836,  after  the  death  of  B., 
for  a  conveyance  of  the  estate: — 
Held,  that  the  recital  in  the  deed 
must  be  understood  as  stating  that 
the  widow  was  devisee  of  the  pur- 
chased premises,  and  that  the  title  of 

B.  accrued  by  the  marriage;  that  the 
Court  would  not  presume,  in  favour 
of  a  purchaser,  that  B.  had  any  other 
title  than  was  so  represented;  that 

C.  must  be  presumed  to  have  been 
cognizant  of,  and  to  have  taken  the 
title  of  B.  his  vendor;  that  the 
equitable  title  of  the  heir-at-law  of 
the  widow  was  not  affected  by  the 
lapse  of  time;  and  that  the  heir-at- 
law  was  entitled  to  the  decree  for  a 
conveyance  of  the  estate.  Nteaom  v. 
Clarksan,  163 

EXCEPTIONS. 

1 .  Exceptions  to  the  Master's  re- 
port ought  to  follow  in  form  as  well 
as  in  substance  the  objections  carried 
in  before  the  Master.  Ballard  v. 
White,  158 

2.  Upwards  of  thirty  separate  ob- 
jections were  taken  to  the  draft  re- 
port, in  respect  of  the  same  number 
of  items  allowed  in  an  account;  one 
exception,  including  all  the  objec- 
tions, was  taken  to  the  report,  for 
that  the  Master  ought  to  have  disal- 
lowed the  same  items,  or  some  or  one 
of  them: — Held,  that  this  was  infor- 
mal, for  the  exceptant  requiring  the 
judgment  of  the  Court  on  every  item, 
the  exceptions  should  have  been  in 
the  same  form  as  the  objections,  and 
thereby  have  called  for  such  judg- 
ment; that  this  exception  must  be 


allowed,  if  it  should  be  found  that 
any  item  ought  to  have  been  disal- 
lowed; but  that,  notwithstanding  the 
informality,  the  Court  might,  if  it 
thought  fit,  hear  the  exception  upon 
all  the  items,  and  make  a  special  de- 
claration as  to  any  or  all  which  had 
been  improperly  allowed.  lb, 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

See  Administration,  2,  3,  4. 
Costs,  6,  8. 
Retainer. 
Solicitor,  1,  2* 

Semble,  a  party  suing  as  executor 
or  administrator  cannot  sustain  pro- 
ceedings to  recover  a  larger  sum  than 
that  upon  whi<;h  the  probate-duty  is 
calculated.     Jonee  v.  HowellSi      342 

EXHIBITS. 
See  Bill  and  Answer. 

Production  of  Documents,  3. 

EX  PARTE  PROCEEDINGS. 
See  Pro  Confesso,  5. 

EXTRA-PAROCHIALITY. 

In  a  suit  for  tithes,  a  district  con- 
sisting of  370  acres  of  land,  within 
the  ambit  of,  and  surrounded  by,  the 
parish,  held,  after  the  trial  of  an  issue 
at  law,  to  be  extra-parochial,  and  the 
bill  dismissed  with  costs.  Clayton 
V.  Meadawe,  26 

FORECLOSURE. 
See  Mortgage,  2,  3. 

On  a  motion  by  a  defendant  for  an 
immediate  decree  in  a  foreclosure  suit, 
under  the  stat.  7  Geo.  2,  or  under 
the  jurisdiction  of  the  Court,  inde- 
pendent of  the  statute,  the  order  may 
be  made  without  answer;  and  if  the 
bill  8u^;ests  that  the  Defendant  has 
parted  with  the  equity  of  redemption, 
he  will  be  allowed  to  give  the  required 
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diseovery  as  to  that  fact  upon  affida- 
vit.    Piggin  ▼.  Cheetham,  80 

FORFEITURE. 

See  Discovery,  3. 
Piracy,  1,  2,  3. 


FORMA  PAUPERIS. 

See  Service,  2. 

Where  the  order  for  leave  to  sue  in 
formft  pauperis  has  not  heen  served, 
and  is  not  rendered  inoperative  hj 
any  subsequent  step  in  the  cause,  it 
is  in  the  discretion  of  the  Court, 
either  to  give  costs  to  the  pauper,  or 
to  order  him  to  pay  them,  as  the  case 
may  be.     Church  v.  Marsh,         654 

GENERAL  ORDERS. 

Lord  Clarendon**  Order,  (1661). 

See  Attac^ms^Ti  1* 

27th  of  April,  1748. 
See  Jurat. 

IV.  of  1828. 

See  Time. 

XIII.  Id. 

See  Amendm|^nt>  3,  4. 

XVI.  Id. 

See  Time. 

XVII.  Id. 

See  Commission,  1. 

XIX.  Id. 

See  Time. 

LXXIV.  Id. 

See  Immateriality. 

XXVI.  of  December,  1833. 
See  Time. 


GENERAL  ORDERS. 

V.  of  9th  May,  1839. 
j9m  Preliminary  iNauiRiEs,  1,2,3. 

VII.  of  August,  1841. 

See  Appearance,  3. 

VIII.  Id. 

See  Appearance,  1 . 
Bill  of  Revivor. 
Pro  Confesso,  4,  5. 

XII.  Id. 

See  Attachment,  2. 
Writ  of  Assistance. 

XIII.  Id. 

See  Writ  of  Assistance. 

XV.  Id. 

See  Attachment,  2. 

IPLl.  Id. 

See  Traversing  Note. 

XXIII.  Id. 

See  Appearance,  3. 
Parties,  1. 

XXIV.  Id. 

I^ee  Copf  Q9  BiLirt  1,  8. 

X  XX «.    1841. 

See  Parties,  5. 

Under  the  30th  Order  of  Aqgost, 
1841,  the  trustees  of  real  esUCe  by 
devise,  havipg  the  powars  ipentioned 
in  the  order,  represent  the  persons 
beneficiallj  interested  in  such  real 
estate,  (so  as  to  make  it  unnecessary 
that  persons  having  charges  thereon 
should  be  parties),  not  only  in  suits 
by  persons  claiming  adversely  against 
the  estate,  but  also  in  suits  by  some 
of  the  persons  beneficially  interested, 
and  where  the  conduct  of  the  trus- 
tees is  in  question.  Osborne  v.  Fore- 
ham,  656 


HEIR-AT-LAW. 


INFANT. 
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XXXVJU.  of  August,  1841. 
See  An8wI!|i»  2«  4. 

iMMATEfllALITY. 
XXXIX.     Id, 

See  Pabties,  5. 

I.  of  the  11th  April,  1842. 

See  Abscovdino. 
Bii^L  OF  Beviyok. 
Pro  Confesso,  2,  3,  4,  5. 

XVI.  of  26th  October,  1842. 

See  page  533,  n.  (5). 

XX.  w. 

See  ADDases  for  Service. 
Writ. 
Service,  I. 

XXX,  Id. 

See  Service,  1. 

XXVIII.  Id. 

See  liUff ATfC. 

GUARDIAN. 

See  Lunatic. 

Testamentaiy  guardian  of  an  inftunl 
truBtee,  who  was  re8idin|[  ent  of  the 
lurisdiotion,  appointed  guardian  ad 
litem,  without  either  the  appearance 
of  the  infknt  in  Court,  or  a  oommis- 
sion.     Skuiikworik  v.  Shuiilewarik, 

Uf 

HEIR-AT-LAW. 

1.  An  heirat-law,  by  his  answer, 
admitting  the  execution  of  the  will 
under  which  the  Plaintiff  claims,  but 
alleging  that  it  was  revoked  by  a 
subsequent  will,  whereby  the  estate 
in  question  was  devised  to  the  De- 
fendant, which  subsequent  will  was 
unintentionally  destroyed,  and  sub- 
mitting either  that  the  subsequent 
will  ought  to  be  established,  or  that 


there  was  an  intestacy, — ^is  not  en- 
titled to  an  issue  deviaavit  vel  non. 
Wkitaher  v,  Neumiem,  999 

2.  The  Defendant,  in  such  a  cas^ 
Bot  giving  any  evidence  of  the  alleged 
revocation  beyond  the  mere  state- 
ment, which  was  read  by  the  Plain- 
tiff fVom  the  answer,  is  not  entitled  to 
any  inquiry  respeoting  it,  and  the 
Court  will  declare  the  will  establish- 
ed, lb. 

HUSBAND  AND  WIFE. 
jS^m  Answer,  1. 

Appointment,  3. 

Separate  Use. 

The  testatrix  gave  the  residue  of 
her  real  and  personal  estate  equally 
between  her  brother,  her  sister,  and 
her  "  nephew  W.,  and  E.  his  wife," 
(E.  being  the  niece  of  the  testatrix): 
— Held^  that  the  husband  and  wife 
took  one  share  each,  and  not  merely 
one  share  between  them.  Warrington 
V.  Warrinfftan,  54 

IMMATERIALITY. 
Under  the  74th  Order  of  April, 
1828,  the  Master  does  not,  on  the 
ground  of  iaimateriality,  overrule  ez<» 
e^tions  for  insufiScienpy,  unless  it  is 
dear  that  the  question  cannot  be  ma-» 
terial.  If  the  materiali^  be  doubt** 
ful,  the  case  is  not  within  the  Order. 
2V>jMi^v.  Clarke,  383 

IMPERTINENCE. 
See  Pleading,  I. 

IMPROVEMENT. 
See  Tenant  for  Life. 

INFANT. 
See  Guardian. 

An  infant  plaintiff  eoming  of  age 
during  the  progress  of  the  cause,  and 
disapproving  of  the  pre^seedings,  can- 
not appear  in  the  proceedings  by 
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JUM8DICTI0N. 


counsel,  other  than  those  who  appear 
for  the  Plaintiffs  generally:  he  can 
only  complain  of  or  repudiate  the 
proceedings  by  making  them  the  sub- 
ject of  a  special  application.  Ballard 
y.  White,  158 

INJUNCTION. 
See  Affidavit,  2. 

1.  Equity  confessed  on  the  an- 
swer.    Bentinck  v.  Willing,  1 

2.  The  Court  will  not,  on  the  ap- 
plication of  a  mortgagee  out  of  pos- 
session, restrain  the  mortgagor  from 
proceeding  to'  fell  timber  growing 
upon  the  mortgaged  estate,  unless  the 
security  is  insufficient.  King'y.  Smith, 

239 

3.  What  proportion  the  value  of 
the  mortgaged  property  should  bear 
to  the  mortgage  debt,  in  order  to  be 
deemed  a  sufficient  security  within 
the  rule  under  which  the  Court  acts 
in  restrabing  waste  by  the  martgagor 
'^qu€ere.  lb, 

INSOLVENT  DEBTOR. 
Costs,  6. 
Under  the  stat.  7  Geo.  4,  c.  57, 
all  persons  who  are  creditors  of  an  in- 
solvent debtor,  at  the  time  his  peti- 
tion for  discharge  is  filed  in  the  Court 
for  the  Relief  of  Insolvent  Debtors, 
are  entitled,  taking  proper  steps  for 
that  purpose,  to  participate  in  his  es- 
tate, whether  the  same  have  or  have 
not  been  inserted  by  the  insolvent  in 
his  schedule,     BoreU  v.  Dann,     440 

INTEREST. 
Interest  on  debts  by  judgment  re- 
covered against  the  executor.    Gaunt 
V.  Taylor,  414 

INTERROGATORIES. 
See  Answer,  2,  4. 

INTITULING  CAUSE. 
See  Motion. 


JOINT-STOCK  COMPANY. 

See  Partnership,  1,  2. 

When  the  relation  of  trustee  and 
cestui  que  trust  begins,  as  between 
the  projectors  of  public  companies 
and  such  companies.  Fo^s  ▼.  Har^ 
bottle,  489 

JOINT-TENANCY. 
See  Husband  and  Wife. 

JURAT. 

Form  of  the  jurat  in  taking  the 
answers  of  Defendants,  and  particu- 
larly where  the  Defendant  is  illite- 
rate.    Wilton  V.  Clifton,  535 

JURISDICTION. 

5w  Statutes,  Construction  OF,  1. 

1.  The  mortgagee  of  a  ship,  by  bill 
of  sale,  who  has  omitted  to  procure 
an  indorsement  thereof  on  the  certi- 
ficate of  registry,  within  thirty  days' 
after  the  return  of  the  ship  to  port, 
as  required  by  the  Registry  Act,  the 
registered  owner  having  after  that 
time  become  bankrupt,  —  has  no 
equity,  distinct  from  his  legal  rights, 
to  restrain  the  sale  of  the  ship  by  the 
assignees;  the  title  to  the  ship,  after 
the  bankruptcy,  depending  upon  the 
application  of  the  rule  of  law  with  re- 
gard to  order  and  disposition.  Camp- 
bell  V.  Thompson,  140 

2.  A  banking  company,  in  acknow- 
ledgment of  monies  deposited  with 
them  by  H.,  gave  him  two  account- 
able receipts  for  100/.  each,  on  which, 
according  to  the  course  of  dealing,  in- 
terest would  be  paid.  U.  died;  and 
pending  a  contest  for  the  administra- 
tion of  his  estate,  the  receipts  came 
into  the  possession  of  a  stranger,  who 
fraudulently  obtained  payment  from 
the  bank,  and  the  receipts  were  re- 
turned to  the  bank,  and  cancelled: — 
Held,  that  the  administrator  of  E. 


LEGACY. 


LEGACY. 
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might  sustain  a  suit  in  equity  against 
the  banking  company  for  payment  of 
the  sum  for  which  the  receipts  were 
giyen,     Pearcey.  Cretwick,         286 

3.  The  necessity,  arising  from  the 
nature  of  a  transaction,  to  sue  in 
equity  for  discovery,  is  a  material 
circumstance  to  be  regarded  in  con- 
sidering the  jurisdiction  of  the  Court 
to  give  relief  in  the  same  case;  but 
the  necessity  of  coming  into  equity 
for  discovery  does  not  necessarily 
carry  with  it  the  right  to  relief.     lb, 

4.  Where,  on  a  bill  for  reUef,  by  a 
Plaintiff  having  a  legal  demand, — if 
the  court  of  equity  had  refused  its 
aid,  the  Plaintiff  would  have  been 
compelled  to  try  his  right  at  law, 
whilst  documents  constituting  evi- 
dence of  his  right  were  in  the  pos- 
session of  the  Defendant,  the  Court, 
in  order  to  determine  the  title  of  the 
Plaintiff  to  the  possession  of  the  do- 
cuments, being  obliged  to  enter  into 
the  legal  question^  will  entertain  the 
whole  case,  and  give  the  Plaintiff  the 
same  relief  as  he  would  have  had  at 
law.  lb. 

LEGACY. 

See  Mistake,  2. 

I .  The  testator  gave  certain  pecu- 
niary legacies  to  his  daughters  respec- 
tively, one  half  to  be  invested  and 
secured  from  the  control  of  any  hus- 
band, the  interest  to  be  paid  to  them 
in  the  meantime,  and  the  principal 
disposed  of  as  they  should  direct,  to 
their  issue;  but  in  case  they  should 
die  without  issue,  he  gave  the  princi- 
pal among  the  survivors  of  his  child- 
ren in  equal  shares: — Held,  that  the 
first  bequest  was  limited  to  issue  living 
at  the  death  of  the  children,  and  that 
the  gift  over  on  failure  of  issue  re- 
ferred to  the  same  objects.  That  the 
gift  did  not  pass  the  accruing  shares 
of  a  parent  dying,  leaving  issue,  to 
their  issue.    Leeming  y,  Sherratt,  14 


2.  A  gift  b^  will  of  all  the  interest 
of  the  testatnx  in  certain  stock,  fol- 
lowed by  a  codicil  directing  that  a 
debt  owing  to  her  should,  at  her 
death,  be  laid  out  in  the  same  stock, 
will  not  pass  the  amount  of  the  debt 
to  the  legatee  of  the  stock.  Havard 
V.  Price,  98 

3.  Gift  by  a  testator  of  his  real  and 
personal  estate  to  his  wife  for  her  life, 
and  the  residue  to  be  equally  divided 
between  her  brothers  and  sisters,  and, 
in  case  any  of  them  should  be  dead  at 
the  time  of  her  decease,  leaving  issue, 
such  issue  to  stand  in  their  parents' 
place: — Held,  first,  that  no  brother 
or^sister,  who  died  before  the  date  of 
the  will,  was  capable  of  taking  under 
the  bequest,  and  therefore,  tbe  issue 
of  any  brother  or  sister,  who  was  dead 
before  the  date  of  the  will,  could  not 
take  by  substitution;  secondly,  that 
it  was  not  an  original  and  substantive 
gift  to  the  issue  of  those  brothers  and 
sisters  who  were  dead  at  the  death  of 
the  wife;  and,  thirdly,  that  the  bro- 
thers and  sisters,  who  survived  the 
testator,  and  afterwards  died  without 
issue  in  the  lifetime  of  the  wife,  were 
entitled  to  shares  in  the  residue. 
Gray  v.  Gorman,  268 

4.  Several  bequests  to  a  servant  of 
the  testator,  made  in  eight  different 
instruments,  held  to  be  all  cumula- 
tive, notwithstanding  the  gift  to  the 
party  by  the  last  codicil  was  much 
larger  than  any  of  the  preceding  gifts 
to  him;  and  the  whole  amount  given 
by  that  codicil  was  expressed  as  being 
given  to  provide  for  the  servants  of  the 
testator.   Suisse  v.  Lord  Lowther,  4  24 

5«  Where  a  testator  makes  several 
gifts  to  a  stranger  by  different  instru- 
ments, the  presumption  is,  that  such 
gifts  are  cumulative,  and  the  circum- 
stance of  differences  in  their  character 
or  amount,  or  of  a  further  motive  or 
reason  assigned  upon  the  instrument, 
tends  to  strengthen  the  presumption. 

lb. 
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LIEN* 


LUNATIC. 


LEGATEE. 
See  pARTiisfi,  2,  4,  5. 

LEGATEF8  SUIT. 

It  is  no  objection  to  the  hearing  of 
a  suit  for  a  pecuniary  legadj  in  which 
assets  are  admitted^  that  a  decree  for 
the  administration  of  the  estate  of  the 
testator  has  been  made  at  the  suit  of 
a  residuary  legatee;  but  whether  the 
Court  would  direct  the  accounts  of 
the  same  estate  to  be  taken  in  both 
suits — ^uare.  Suuie  t.  Lard  La^^ 
ther,  424 

LIFE  ANNUITY. 

iS^#e  CONtlfiKRATIOK. 

LIEN. 

See  CREDiToti'fi  SctT,  2. 
NotiCE,  3. 

FARTNKRSatP,  1. 

Policy  of  iNstJRA.KCE. 
Solicitor,  2. 

1.  The  solicitor  of  an  executrix  and 
devisee,  Paying  a  sum  of  money  iu 
exoneration  of  an  adyerse  claim  on 
part  of  the  testator*B  estate,  does  not, 
as  against  creditors  of  the  testator, 
necessarily  and  by  force  of  the  trans* 
action  alone,  acquire'  a  lien  upon  the 
estate,  or  on  the  titlei-deeds)  for  the 
sum  which  he  so  paid.  ChrUtum  t. 
Field,  177 

2.  The  solicitor  of  the  executrii 
having  paid  a  sum  which  was  due  to 
a  third  party,  who  had  a  lien  on  title- 
deeds  belonging  to  the  testator's  estate 
for  the  amount,  gaye  a  receipt  for  the 
deeds  in  the  name  of  the  executrix, 
and,  as  her  solicitor,  carried  into  the 
Master's  office  her  examination,  in 
which  the^sum  he  had  so  paid  was 
stated  to  hare  been  paid  by  the  exe- 
cutrix, and  was  allowed  accordingly: 


-^HM,  that  the  solicitor  must,  ill 
such  circumstinoes,  be  presumed  to 
hare  made  the  payment  on  the  be* 
half  and  on  the  personal  security  of 
his  client;  and  that  he  could  not 
claim  a  lien  upon  the  deeds  for  the 
amount.  lb* 

3.  Where  a  party  has  employed, 
as  his  solicitors  in  a  cause,  a  firm  of 
two  solicitors  in  partnership,  the  re- 
tirement from  the  business  of  one  of 
such  partners,  under  an  arrangement 
with  the  other,  operates  as  a  dis- 
charge of  the  client  by  the  solicitors, 
and  the  client  is  thereupon  entitled 
to  require  that  the  papers  in  the 
cause  necessary  for  its  prosecution 
shall  be  delivered  up  to  his  new  soli* 
citor,  upon  the  usual  undertakinc  for 
saving  the  lien  of  the  discharged  so* 
licitors.    Oriffiih$  V.  Griffithe,      b%1 

LIMITATION    TO  ILLEGITI- 
MATE CHILDREN. 

The  objection  to  the  validity  of  a 
limitation  to  unborn  illegitimate  child- 
ren is  not  founded  exclusively  on  the 
uncertainty  of  description;  iior,  ^em- 
bUy  is  there  any  distinction  between 
the  validity  of  a  limitation  in  favour 
of  such  persons,  whether  described  as 
the  chiloren  of  a  man,  or  the  children 
of  a  woman .    Dover  v.  Alexander^  2  75 

LITERARY  PROPERTY. 

Set  PiRACYi 


LUNATIC. 

The  order  appointing  a  solicitor  to 
be  the  guardian  ad  litem  of  a  lunatic, 
not  found  so  by  commission,  may  be 
made  under  the  fi8th  Order  of  Octo- 
ber, 1842,  on  the  application  of  the 
Plaintiff;  but  it  cannot  be  made  with* 
out  service  of  notice  upon  the  allied 
lunatic.     Brooke  v.  Jobiinff,         155 


MOftTOAGE. 


MORTGAGE. 
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MAINTENANCE. 
Set  Abbolutb  Interest. 

MARRIAGE  ACT. 
See  D18COTERY,  3. 

MARRIAGE,  RESTRAINT  OF, 
See  Condition. 

MASTER. 
See  CoMM i68ioN»  2. 

MISTAKE. 

1.  A  mistake  of  the  law  or  prac- 
tice of  the  Court  is  not,  per  se,  a 
ground  for  allowing  a  party  to  go 
into  further  evidence,  on  fkcts  at  i»- 
8ue  at  the  hearing  of  the  cause,  eem- 
He.     W<H>dgate  v.  Field,  2 1 1 

2.  That  the  Court  would  not  in- 
quire into  the  fact  of  whether  a  tes- 
tator was  mistaken  or  not,  with  re- 
ference to  his  daughter's  health  or 
capacity,  assigned  hy  his  will  as  a 
reason  for  imposing  a  condition  in 
restraint  of  marriage.  Morley  x. 
Rennoldeon,  5/0 

MORTGAGEE. 
See  Adverse  Possession. 

MORTGAGE. 

See  Creditor's  StJlT,  2. 
Colonial  Law. 
Conversion. 
Foreclosure. 
Injunction,  2,  3. 
Jurisdiction,  1. 
Notice,  3. 

1.  Bill  by  the  owner  of  an  estate 
in  Demerara,  against  an  incumbrancer 
thereon,  to  restrain  him  from  enforc- 
ing payment  in  this  country  of  notes 


which  hid  been  given  for  part  of  the 
debt)  on  the  ground  that  the  incnim- 
brancer  could  not  deliver  up  the  grosse 
copy  of  the  acts  of  hypothecation, 
which  it  was  alleged  was  necessary  to 
a  valid  discharge.  The  common  in- 
junction was  obtained.  The  answer 
admitted  that  the  incumbrancer  had 
no  grosse  copy  in  his  possession,  and 
that  a  second  grosse  copy  would  not 
be  issued  by  the  Court  without  in- 
demnity; but  it  did  not  state  for  what 
purpose  or  in  whose  favour  the  in- 
demnity was  required*  or  that  grosse 
eopies  had  not  been  actually  taken 
out  in  respect  of  the  charges  which 
the  Defendant  had  upon  the  estate, 
or  that  any  inquiries  or  searches  had 
been  made  in  reference  to  these  ques- 
tions, or  that  any  cancellation  or  dis- 
charge had  been  entered  in  Court  in 
respect  of  the  previous  payments  on 
account  of  the  debt.  The  Plaintiffs 
and  the  Defendant  had  both  acted 
with  regard  to  the  estate,  in  their 
previous  dealings  concerning  it,  with- 
out requiring  the  production  of  the 
grosses.  The  Court  dissolved  the  in- 
junction, upon  the  incumbrancer  giv- 
ing security  to  indemnify  the  Plain- 
tiffs from  any  consequences  arising 
from  the  absence  of  the  grosses.  Ben- 
iinck  V.  Willink,  1 

2.  Under  the  statutes  3  &  4  Will.  4, 
c.  27,  s.  42,  and  3  &  4  Will.  4,  c.  42, 
s.  3,  a  mortgagee  of  land,  whose  mort- 
gage debt  and  interest  are  secured  also 
by  a  bond  or  covenant,  is  entitled  in  a 
foreclosure  suit  to  charge  the  mort- 
gaged estate  with  the  frill  arrears  of 
interest  accruing  on  the  mortgage 
debt,  within  twenty  years  before  the 
institution  of  the  suit.  Du  Vigier  v. 
Lee,  326 

3.  The  price  of  redeeming  the  mort- 
gaged premises  is  the  same  in  a  suit 
by  the  mortgagor  to  redeem  as  it 
would  be  in  the  like  circumstances 
in  a  suit  by  the  mortgagee  to  fore- 
closure, li. 
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ORDERS  OF  COURSE. 


4.  If  the  debt  and  interest  are 
secured  only  by  the  mortgage,  the 
mortgagee  is  entitled  to  no  more  than 
six  years*  arrear  of  interest,  semble. 

lb. 

MOTION. 

An  order  to  dismiss,  for  want  of 
prosecution,  obtained  upon  notice  of 
motion,  intituled  in  the  name  of  the 
Plaintiff  and  three  Defendants, — 
where  one  of  the  Defendants  had 
been  struck  out  by  amendment, — 
discharged,  with  costs,  as  irregular. 
Bowlatt  V.  Cat  tell,  186 

NEGUGENCE. 
See  Vendor  and  Purchaser,  2. 

Negligence,  as  applied  to  cases  of 
constructive  notice,  supposes  the  dis- 
regard of  a  fact  known  to  the  pur- 
chaser, which  indicated  the  existence 
of  the  fact,  the  knowledge  of  which 
the  Court  imputes  to  him ;  and  such 
negligence  may,  without  a  fraudulent 
motive,  be  so  gross  as  to  justify  the 
charge  of  constructive  notice.  Semble, 
We9t  V.  jRftV/,  249 

NOTICE. 

iS^^e  Negligence. 
Partnership,  3. 
Policy  of  Insurance. 
Production  of  Documents,  1. 
Vendor  and  Purchaser,  3. 

1.  A  sale  took  place  under  a  de- 
cree. The  abstract  stated  that  the 
person,  at  whose  death  the  sale  was 
to  be  made,  proved  the  will  of  the 
testator,  but  it  did  not  state  the  plead- 
ings in  the  cause,  or  whether  that 
person  was  living  or  dead: — Heldy 
that  this  was  not  a  sufficiently  dis- 
tinct intimation  to  the  purchaser  that 
the  time  of  sale  had,  without  anv 
sufficient  ground,  been  anticipated. 
BlaekUno  v.  Lawa,  40 


2.  A  purchaser  may  be  presumed 
to  have  investigated  every  instrument, 
which  directly  or  inferentially  forms 
a  link  in  the  title  to  the  property,  but 
not  instruments  which  are  neither 
directly  nor  presumptively  connected 
with  it,  and  may  only  by  possibility 
affect  it.   Semble.    JFtst  y.  Beid,  249 

3.  After  the  commencement  of  a 
treaty  for  the  sale  of  an  estate  by  A., 
and  the  purchase  of  it  by  B., — A. 
agreed  to  give  C.  a  mortgage  on  the 
estate  as  a  security  for  an  antecedent 
debt,  and  notice  of  the  agreement 
was  given  to  the  solicitors  of  B.  The 
treaty  for  the  sale  afterwards  ceased 
to  be  prosecuted  for  upwards  of  five 
years,  during  part  of  which  time  the 
suit  of  an  adverse  claimant  of  the 
estate  was  pending.  A.  then  died, 
and  B.  purchased  the  estate  at  a 
lower  price  from  the  heir  and  de- 
visee of  A.  B.  conveyed  the  estate 
in  mortgage  to  D.  The  same  soli- 
citors were  concerned  for  B.  from  the 
commencement  of  the  treaty  with  A. 
until  the  final  purchase  of  the  estate, 
and  for  D.  in  the  business  of  the 
mortgage: — Beld,  under  the  circum- 
stances of  the  case,  that  B.  and  D. 
had,  through  their  solicitors,  con- 
structive notice  of  the  agreement  with 
C,  and  that  the  estate  in  their  hands 
was  subject  to  the  Uen  of  C.  for  the 
amount  agreed  to  be  secured  by  the 
proposed  mortgage.  Fuller  v.  Be- 
nett,  394 

NOTICE  OF  MOTION. 
See  Affidavit,  2. 

OFFICE  COPY. 
See  Amendment,  5. 


ORDERS  OF  COURSE. 
iS^^e  Service,  2,  3. 


PARTIES. 


PARTNERSHIP. 
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ORDER  AND  DISPOSITION. 

iSffe  Jurisdiction,  1. 
Partnership,  4. 
Policy  of  Insurance. 

ORDER  TO  ELECT. 
See  Specific  Performance. 

PARTIES. 

See  Decree. 

General  Orders. 

XXX.  of  1841. 

Supplemental  Bill. 

1.  In  a  suit  against  the  trustees  of 
real  estate,  having  the  legal  fee,  and 
full  powers  of  sale, — the  object  being 
to  raise  a  legacy  charged  on  such 
estate, — the  equitable  tenant  in  tail 
thereof  is  a  necessary  party,  and  it  is 
not  sufficient  to  serve  him  with  a  copy 
of  the  bill  under  the  23rd  Order  of 
August,  1 84 1 .   Barkleyv»  Lard  Reay, 

306 

2.  A  person  to  whom  a  legacy,  or 
an  annuity,  is  given,  to  be  paid  out 
of  the  residue  after  the  death  of  the 
legatee  for  life  of  such  residue,  is  not 
a  necessary  party  to  a  suit  for  admi- 
nistration of  the  estate,  brought  by 
legatees  of  aliquot  shares  of  the  ulti- 
mate residue.     Fisk  v.  Norton,    381 

3.  Twenty  creditors,  interested  in 
a  real  estate,  are  not  so  large  a  number 
that  the  Court  will,  on  the  ground  of 
inconvenience  alone,  allow  a  few  of 
them  to  represent  the  others,  and  dis- 
pense with  such  others  as  parties  in 
a  suit  to  recover  the  estate  against 
the  whole  body  of  creditors.  Har- 
rieon  t.  Stewardeon,  530 

4.  That  where  a  trust  fund  is  to  be 
administered  under  the  direction  of 
the  Court,  the  general  rule  requiring 
the  cestui  que  trusts  to  be  parties,  is 
applicable  to  foreign  trustees  and  ces- 
tui que  trusts,  residing  out  of  the 
jurisdiction,  unless  a  special  case  of 
difficulty  or  inconvenience  in  the  ap- 

VOL.  11. 


plication  of  the  rule  be  shewn.    Wea- 
therhy  v.  St,  Giorgio,  624 

5.  The  Court  will  not,  upon  the 
argument  of  the  objection  ror  want 
of  parties,  under  the  30th  and  39th 
Orders  of  August,  1841,  order  that 
persons  beneficially  interested  be  made 
parties:  such  order,  if  made,  will  not 
be  made  until  the  hearing  of  the 
cause.     Osborne  v.  Foreman,       656 


PARTIES  OUT  OF  THE  JURIS- 
DICTION. 

The  legatees  of  two-sixths  of  a 
fund,  the  title  to  which  was  in  ques- 
tion, being  out  of  the  jurisdiction,  the 
Court  made  the  declaration  of  right 
with  respect  to  the  other  four-sixth 
parts   only.     Morley  v.  Bennoldson, 

570 

PARTNERSHIP. 

jSee  Production  of  Documents,  4. 

1 .  Trust-funds  were  invested  in  the 
purchase  of  transferable  shares  in  a 
Banking  Company,  in  the  name  of 
one  of  the  trustees,  who  executed  a 
declaration  of  the  trusts  thereof,  (the 
rules  of  the  company  not  allowing 
shares  to  stand  in  the  name  of  joint- 
owners  of  cestui  que  trusts).  The 
trustee  was  also  a  proprietor  of  shares 
in  his  own  right  in  the  same  Com- 
pany, and  made  various  sales  and 
purchases  of  shares  therein.  There 
was  nothing  to  distinguish  which  were 
the  individual  shares  held  by  the  dif- 
ferent proprietors,  the  same  being  in 
the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to 
assign  a  certain  number  of  shares  to 
the  Banking  Company  as  a  security 
for  advances  which  they  made  to  him: 
he  afterwards  became  bankrupt: — 
Held,  that  having  regard  to  the  deed 
of  association,  the  Banking  Company 
had  no  lien,  founded  on  the  general 
relation  of  partnership,  on  the  shares 
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PIRACY. 


of  a  proprietor,  in  respect  of  a  debt 
owing  by  the  proprietor  to  the  Com- 
pany.    PinAett  v.  JFHffht,  120 

2.  That  the  right  which  the  direc- 
tors of  the  Banking  Company  might 
haTe,  under  the  deed  of  association, 
of  withholding  their  approval  of  the 
transfer  of  shares,  cannot  be  exercised 
for  the  purpose  of  previously  obtain- 
ing payment  of  a  debt  due  to  the 
Bank,  from  the  proprietor  whose 
shares  are  proposed  to  be  transferred. 

Tb. 

3.  That  the  equiUble  title  of  the 
cestui  que  trusts  to  the  shares  pur- 
chased with  the  trust-funds  was  per- 
fected, without  notice  to  the  Banking 
Company,  by  the  execution  of  the 
declaration  of  trust  thereof  lb. 

4.  That  the  special  contract  by  the 
proprietor  to  assign  his  shares  to  the 

•  Banking  Company,  as  a  security  for 
their  advances,  gave  the  Bank  a  lien 
on  the  shares  then  standing  in  the 
name  of  the  proprietor,  of  which  he 
was  the  beneficial  owner;  and  that 
the  same  were  not  in  his  order  and 
disposition  at  the  time  of  the  bank- 
ruptcy.    Semhle,  lb. 

5.  The  implied  authority  of  a 
partner  to  bind  his  co-partners  for 
the  re-payment  of  money  borrowed 
for  partnership  purposes,  in  the  or- 
dinary course  of  partnership  trans- 
actions, does  not  necessarily  extend 
to  raising  money  for  the  purpose  of 
increasing  the  fixed  capital  of  the 
firm;  and  therefore  a  party  advancing 
money  to  one  partner,  knowing  that 
it  was  for  the  latter  purpose,  cannot 
as  a  matter  of  course  charge  the  other 
partners  with  the  loan,  unless  the 
transaction  took  place  with  their  ex- 
press or  actual  authority.  Fisher  v. 
Tayler,  218 

6.  Two  partners  in  a  firm  an- 
nounced their  intention  of  adding 
1 6,000/.  to  their  capital,  by  admitting 
one  or  more  additional  partners.  W. 
entered  into  a  negotiation  with  one  of 


the  partners,  then  acting  on  behalf  of 
both,  on  the  subject  of  the  announce- 
ment, but  afterwards  declining  to 
enter  into  the  firm,  advanced  a  sum 
of  4000/.  to  that  partner  by  way  of 
loan,  on  the  security  of  the  bills  of 
the  firm,  and  also  of  the  separate  es- 
tate of  such  partner: — Eeld^  thiit  W. 
had,  so  far  as  this  evidence  went, 
notice  that  the  loan  of  4000/.  was  an 
advance,  not  within  the  implied  autho- 
rity of  the  partner  obtaining  it,  the 
other  partner  having  authorized  the 
capital  to  be  raised  in  a  different 
mode;  but,  inasmuch  as  the  original 
partnership  was  then  existing,  and 
the  advance  might  have  been  within 
the  scope  of  the  partnership  autho- 
rity, without  reference  to  the  proposed 
increase  of  capital,  libertv  was  given 
to  W.y  for  the  purpose  of  trying  that 
question,  to  bring  an  action  on  the 
bills  against  the  executors  of  the 
other  partner.  lb. 

PAYMENT  OUT  OF  COURT- 

Order  for  payment  of  the  dividends 
of  a  fund  in  Court,  to  the  executors, 
for  distribution  amongst  the  parties 
interested,  before  the  accounts  of  the 
estate  were  taken,  the  executors  ad- 
mitting assets  of  the  testator  for  all 
purposes.     Shewell  v.  Sheweli,     154 

PETITION. 
See  Appointment,  3. 

PIRACY. 

1.  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded  by  the 
printing  of  a  similar  work,  and  who  is 
entitled  to  an  injunction  to  restrain 
the  printing  and  sale  of  the  unlawfnl 
work,  is  not,  under  the  stat.  54  Geo. 
3,  c.  156,  s.  4,  entitled  to  an  order 
for  the  delivery  up  of  the  illegal 
copies, — if  the  book,  the  copyright 
of  which  has  been  infringed,  was  not 
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composed,  and  entered  according  to 
the  statutes,  at  the  time  the  illegai  co- 
pies were  printed.    CoUmm  ▼.  Simms, 

543 

2.  Semble,  there  is  no  common  law 
right  in  the  author  or  proprietor  of  a 
book  which  is  pirated,  to  the  delivery 
up  of  the  copies  of  the  illegal  work; 
and,  therefore,  if  such  relief  is  given 
in  equity,  it  must  be  under  the  pro- 
visions of  the  statutes  for  the  protec- 
tion of  literary  property.  lb, 

3.  Whether  the  copies  of  the  illegal 
work  would  in  any  case  be  ordered  to 
be  delivered  up  in  a  suit  to  which  the 
person  at  whose  expense  and  on  whose 
account  they  had  been  printed  was 
not  a  party,— QiMertf,  lb. 

4.  Principle  upon  which  the  Court 
gives  an  account  of  the  profits  of  the 
unlawful  work,  in  the  case  of  piracy. 
Id.  560 

PLAINTIFF. 

See  Creditor's  Suit,  2, 
Infant. 

PLEA. 
See  Costs,  3. 

PLEADING. 

See  Bill  of  Revivor. 

Demurrer. 

Immateriality. 

Supplemental  Bill. 
1.  After  the  trustees  of  a  charity 
had  put  in  their  answer  in  a  suit,  and 
before  the  hearing,  one  trustee  died, 
and  another  resigned.  New  trustees 
were  appointed  in  their  stead,  but 
were  not  made  parties  to  the  cause 
before  the  hearing.  After  the  cause 
was  heard  and  judgment  pronounced, 
an  information  was  filed  against  the 
new  trustees,  praying  the  benefit  of 
the  former  proceedings  against  them, 
and  that  they  might  be  removed,  as 
persons  not  duly  qualified.  The  new 
trustees  by  their  answer  made  a  case 
to  shew  that  the  decree,  if  enforced. 


would  be  prejudicial  to  the  charity, 
and  insisted  that  it  ought  not  to  be 
made  against  them: — Held^  that 
the  new  trustees  came  in  under  the 
founder,  and  not  under  the  trustees 
for  whom  they  were  substituted; — 
that  the  issue  on  the  information  was 
not  merely  whether  the  new  trustees 
were  bound  or  not  by  the  decree;^ 
that,  having  been  trustees  at  the  time 
of  the  decree,  they  ought  to  have  been 
made  parties; — that  not  having  been 
parties,  they  were  not  so  bound  by 
the  former  proceedings  as  to  be  pre- 
cluded from  making  a  case  by  way  of 
defence  to  the  suit;  and  that  the  state- 
ment in  their  answer  of  further  facts 
for  that  purpose  was  therefore  not  im- 
pertinent. Attorney-General  v.  FoS' 
ter,  81 

2.  An  averment  in  a  bill  to  restrain 
the  setting  up  of  outstanding  terms 
in  ejectment, — that  H.  being  or  claim' 
ing  to  be  entitled  to  the  premises,  de- 
vised them  to  the  Plaintiff,  and  posi- 
tively averring  the  title  of  the  Plaintiff 
thereto,  accompanied  by  statemefits 
shewing  that  his  claim  was  founded 
upon  the  devise, — held  to  be  suffi- 
ciently certain  upon  general  demurrer. 
Houghton  v.  Reynolds^  264 

3.  There  is  no  rule  of  pleading 
which  requires  that  the  facts  creating 
the  title  of  the  Plaintiff  to  relief  must 
appear  on  the  stating  part  or  before 
the  charging  part  of  the  bill;  but  an 
allegation  that  the  Defendimt  pre- 
tends, &c.,  and  a  general  charge  of 
the  contrary  of  such  pretences,  is  not 
an  averment  of  the  facts  implied  in 
the  contrary  charge.  lb, 

4.  Bill  by  two  of  the  proprietors  of 
shares  in  a  company  incorporated  by 
act  of  Parliament,  on  behalf  of  them- 
selves and  all  other  the  proprietors  of 
shares  except  the  Defendants,  against 
the  five  directors,  (three  of  whom  had 
become  bankrupt),  and  against  a  pro- 
prietor who  was  not  a  director,  and 
the  solicitor  and  architect  of  the  com- 
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pany^  charging  the  Defendants  with 
concerting  and  effecting  yarioas  frau- 
dulent and  illegal  transactions^  where- 
by the  property  of  the  company  was 
misapphed,  aliened,  and  wasted;  that 
there  had  ceased  to  be  a  sufficient 
number  of  qualified  directors  to  con* 
stitute  a  board;  that  the  company  had 
no  derk  or  office;  that  in  such  cir- 
cumstances the  proprietors  had  no 
power  to  take  the  property  out  of  the 
hands  of  the  Defendants,  or  satis^ 
the  liabilities  or  wind  up  the  affairs 
of  the  company;  praying  that  the  De- 
fendants might  be  decreed  to  make 
good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  com- 
plained of;  and  praying  the  appoint- 
ment of  a  receiyer  to  take  and  apply 
the  property  of  the  company  in  dis- 
charge of  its  liabilities,  and  secure  the 
surplus:  the  Defendaots  demurred. — 
Held,  that,  upon  the  facts  stated,  the 
continued  existence  of  a  board  of  di- 
rectors de  facto  must  be  intended; 
that  the  possibility  of  conyening  a 
general  meeting  of  proprietors  capa- 
ble of  controlling  the  acts  of  the  exist- 
ing board  was  not  excluded  by  the 
allegations  of  the  bill;  that  in  such 
circumstances  there  was  nothing  to 
preyent  the  company  from  obtaining 
redress  in  its  corporate  character  in 
respect  of  the  matters  complained  of; 
that  therefore  the  Plaintiffs  could  not 
sue  in  a  form  of  pleading  which  as- 
sumed the  practical  dissolution  of  the 
corporation;  and  that  the  demurrers 
must  be  allowed.     Fass  y.  JSarboiile, 

461 

POLICY  OF  INSURANCE. 

1.  In  1816,  D.  assigned  a  policy  of 
insurance  on  his  life  to  a  trustee  to 
secure  a  sum  of  money  owing  to  W.; 
and  soon  afterwards,  the  solicitor  of 
W.  caused  a  memorandum  to  be  en- 
tered in  the  office  of  the  Insurance 
Company,  directing  that  all  letters 
were  to  be  sent  to  such  solicitor,  and 


the  premiums  were  thenceforth  paid 
by  W.,  through  the  hands  of  such 
soHcitor;  but  the  Insurance  Company 
were  not  informed  on  whose  behalf 
the  solicitor  acted.  In  1826,  D.  be- 
came bankrupt,  and  his  assignees  de- 
clined to  interfere  respecting  the  po- 
licy. The  premiums  continued  to  be 
paid  by  W.,  through  his  solicitor^ 
during  his  life,  and  by  the  execators 
of  W.,  through  their  bankers,  after 
his  death.  D.  died  in  IBS9.—H^d, 
that  the  policy  was  in  the  order  and 
disposition  of  the  bankrupt,  and  that 
there  was  not  any  notice  giyen  to  the 
insurance  office  of  the  assignment  of 
the  policy  to  take  it  out  of  such  order 
and  disposition.     West  y.  Reid,  249 

2.  That  the  conduct  of  the  assig- 
nees did  not  amount  to  an  abandon- 
ment of  any  right  which  they  had  to 
the  benefit  of  the  policy.  lb. 

3.  That  the  executors  of  W.  had  a 
lien  on  the  policy  for  the  amount  of 
the  premiums  which  had  be^i  paid 
by  W.,  and  his  estate,  and  the  inter- 
est thereon;  and  that  they  were  en- 
titled to  payment  of  the  amount  there- 
of out  of  the  monies  payable  under  the 
policy.  lb, 

POWER. 
See  Appointment,  2. 

PRACTICE 
See  Address  for  Service. 
Affidavit. 
Amendment. 
Answer,  1. 
Appearance. 
Attachment. 
Bill  and  Answer. 
Bill  of  Revivor. 
Commission. 
Confirming  Report. 
Creditor's  Suit. 
Decree. 
Depositions. 
Evidence,  1. 
Exceptions. 
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Form  A  Pat;  peris. 

Guardian. 

Intitulino  Cause. 

Motion. 

OiTiCB  Copy. 

Parties  out  of  the  Juri8dic« 

TION. 

Payment  out  of  Court. 

Preliminary  Inquiries. 

Prisoner. 

Production  of  Documents. 

Pro  Confesso. 

Proof  of  Debt. 

Receiver. 

Service. 

Time. 

Traversing  Note. 

Witness. 

Writ. 

Writ  of  Assistance. 

PRELIMINARY  INQUIRIES. 

1 .  Motion  under  the  5th  Order  of 
the  9th  of  May,  1839,  for  special 
accounts  and  inquiries,  not  merely 
preliminary  to  the  decision,  at  the 
hearing,  of  the  questions  in  the  cause, 
but  iuTolving  the  decision  of  some  of 
those  questions,  refused.  Curd  v. 
Curd,  116 

2.  Motion  for  inquiries,  as  prelimi- 
nary, under  the  5th  Order  of  the  9  th  of 
May,  1839,  refused,  where  the  ne- 
cessity of  the  inquiries  would  depend 
upon  a  certain  effect  being  given  to  a 
will  of  difficult  construction.  Breeze 
Y.English,  118 

3.  Order  for  preliminary  inquiries, 
under  the  5  th  Order  of  the  9th  of  May, 
1839,  refused,  where  some  of  the  De- 
fendants, suggested  to  be  out  of  the 
jurisdiction  had  not  appeared.  Bar- 
reti  y.  Buck,  520 

PRISONER. 
A  defendant,  in  custody  for  not  an- 
swering, and  brought  up  to  have  the 
bill  taken  pro  confesso  against  him, 
within  the  time  limited  by  the  statute 


1  W.  4,  c.  36,  s.  15,  rule  13,  asked 
for  time  to  put  in  his  answer,  and 
three  weeks  was  thereupon  given  him, 
with  liberty  to  apply  for  his  discharge 
upon  having  answered.  The  time 
fixed  by  the  same  rule  of  the  statute 
for  retaining  a  defendant  in  custody, 
without  obtaining  the  order  for  taking 
the  bill  pro  confesso,  expired  during 
the  three  weeks:  no  answer  was  put 
in: — Held,t)\BXm  such  circumstances 
the  defendant  was  not  entitled  to  his 
dischai^  under  the  13th  rule  of  the 
statute,  but  was  remitted  to  the  situ- 
ation he  would  have  been  in  if  that 
provision  of  the  statute  had  not  ex- 
isted.    Woodward  y,  Conebeer,    506 

PROBATE. 

Semble,  the  question  whether  a  pre- 
rogative or  a  diocesan  probate  is  ne- 
cessary, depends,  not  upon  the  place  . 
in  which  the  estate  of  the  testator 
comes  to  be  administered,  but  on  the 
local  situation  of  the  property  at  the 
time  of  his  death.     Jones  v.  Howells, 

342 
PROBATE  DUTY. 
See  ExECUTOH  and  Adminis- 
trator. 

PRO  CONFESSO. 

See  Absconding. 
Bill  of  Reviver. 

1 .  A  defendant  in  contempt  for  not 
answering  the  bill, — brought  to  the 
bar  and  remanded, — and  again  brought 
up  by  habeas  corpus,  twenty-eight 
days  after  having  been  remanded, 
upon  motion  to  take  the  bill  pro  con- 
fesso, under  the  sUt  1  Will.  4,  c.  36, 
s.  15,  rule  2,  may  file  his  answer  after 
the  motion  is  made;  and,  eetnble,  at 
the  latest  time  on  that  day.  Robin" 
son  V.  Stanford,  149 

2.  Process  for  taking  a  bill  pro 
confesso  under  the  1st  Order  of  the 
11th  of  April,  1842,  against  a  De- 
fendant deemed  to  have  absconded. 
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RECEIVER. 


after  appearaace  by  his  own  clerk  in 
Court.    Harrison  ▼.  Steioarehont  533 

3.  Order  I.  of  the  11  th  of  Apri^ 
1842,  as  to  taking  bills  pro  confesso, 
applies  to  suits  commenced  before,  as 
well  as  afler,  the  date  of  the  order.  Tb. 

4.  Proceedings  for  taking  the  bill 
pro  confesso,  under  the  Order  L  of 
the  nth  of  April,  1842,  against  a 
Defendant  deemed  to  have  absconded, 
for  whom  an  appearance  has  been  en- 
tered under  the  Order  VIII.  of  the 
26th  of  August,  1841,  and  who  does 
not  afterwards  appear  by  hb  own  so« 
licttor.     EUo/i  ▼.  Brown^  618 

5.  Where  a  Defendant,  after  being 
served  with  the  subpoena  to  appear  and 
answer  the  bill,  does  not  enter  an  ap- 
pearance by  his  own  solicitor,  but  ab- 
sconds to  avoid  the  process  of  the 
Court,  the  Plaintiff  may,  on  the  bill 
taken  pro  confesso,  under  the  Order  I. 
of  the  11th  of  April,  1842,  proceed 
ex  parte  as  against  a  defendant  who 
has  not  appeared,  although  the  plain- 
tiff has  entered  an  appearance  for 
him,  under  the  Order  VIII.  of  the 
26th  of  August,  1841.  Mtoft  t. 
Brown,  621 

6.  Bill  ordered  to  be  taken  pro 
confesso  in  vacation,  under  the  sta- 
tute 1  Will.  4,  c.  36,  8.  15,  rule  2. 
SimmoM  t.  Wood,  644 


PRODUCTION  OF  DOCUMENTS. 

1 .  Title-deed  of  the  Defendant  or- 
dered to  be  produced,  where  it  con- 
tained a  recital  that  might  affect  him 
with  constructive  notice  of  the  plain- 
tiff's interest  in  the  estate.  Neesom 
V.  Clarkeon,  '     166 

2.  Documents  directed  to  be  depo- 
sited with  the  clerk  of  records  and 
writs,  afler  an  order  allowing  the 
Plaintiff  or  his  solicitors  to  inspect 
and  take  copies  thereof  at  the  office 
of  the  Defendant's  solicitors, — the 
solicitors  not  agreeing  by  whom  the 


copies  were  to  be  made.    PrtnHee  t. 
PkUlipe,  152 

3.  Delay  in  moving  for  production 
of  documents  until  after  the  Defend- 
ant's witnesses  are  examined,  and  the 
exhibits  marked,  whereby  the  Plain- 
tiff may  ascertain  which  are  the  De- 
fendant's exhibits,  is  no  objection  to 
the  order  being  made.  Dukeo/Beai^ 
fort  V.  Taylor,  245 

4.  In  a  suit  for  taking  a  partner- 
ship account  between  solicitors,  the 
Plaintiff  is  entitled  to  the  discovery 
and  production,  in  the  usual  way,  of 
papers  material  to  the  account^  al- 
though such  papers  relate  to  profes- 
sional business  transacted  for  their 
clients: — Semble.   Broioa  v.  Perkins, 

540 

PROFESSIONAL  CONFIDENCE. 
See  Production  of  Documents^  4. 

PROJECTORS. 
See  Joint-stock  Company* 

PROOF  OF  DEBT. 
See  Creditor's  Suit,  5,  6,  7* 

PROOF  OF  EXHIBITS. 
Se€  Bill  and  Answer. 

PROPER  USE. 
See  Separate  Use. 

RECEIVER. 

Receiver  of  a  West  India  estate 
applied  for  by  one  of  the  parties  enti- 
tled to  a  charge  thereon,  against  the 
trustee,  refused,  notwithstanding  the 
estate  was  depreciated  in  value,  and 
incumbrances  thereon  were  increas- 
ing, — the  management  of  the  trustee 
not  appearing  to  be  improper.  Bark- 
ley  y.  Lord  Beay,  308 


SERVICE. 


SOLICITOR  AND  CLIENT.    687 


RECITAL. 
See  Evidence,  2. 

Production  of  Documents,  1 . 

REDEMPTION. 
See  Mortgage,  3. 

RETAINER. 

The  representative  of  a  deceased 
executor,  in  accounting  for  the  execu- 
tor's receipts  of  the  trust  estate, — 
held  not  to  be  entitled,  by  way  of 
diseharpe,  to  the  amount  of  a  debt 
owing  to  the  executor  from  his  testa- 
tor, without  evidence  of  retainer  of 
the  debt  by  the  executor  in  his  life- 
time: the  amount  can  only  be  claimed 
as  a  debt  against  the  estate.  Surge 
T.  Brutton,  .  373 

REVOCATION. 
See  HErR-AT-Lxw. 

SEPARATE  USE. 
The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by 
his  will,  into  the  proper  hands  of  his 
daughter  A.,  the  wife  of  L-,  for  her 
own  proper  use  and  benefit: — Held, 
that  it  was  not  a  trust  for  the  sepa- 
rate use  of  the  daughter.  Blacklow 
Y,Laws,  49 

SERVICE. 
See  Amendment,  1,  2. 

1 .  Personal  service  on  a  Plaintiff, 
(suing  in  person),  of  notice  of  ap- 
pearance, is  regular,  under  the  21st 
Order  of  the  26th  of  October,  1842; 
where  the  Plaintiff  has  omitted  to  en- 
dorse on  the  subpoena  to  appear  an 
address  for  service,  as  required  by  the 
20th  Order  of  the  25th  of  October, 
1842,  although  an  address  for  service 
has  been  endorsed  on  the  bill.  Price 
V.  fFebb,  513 

2.  An  order  for  leave  to  sue  in 
forma  pauperis  is  not  inoperative,  al- 
though it.  is  not  served,  where  there 


is  no  mal&  fides  in  withholding  it, 
and  no  step  has  been  taken  in  the 
cause  inconsistent  with  the  order. 
Church  V.  Marsh,  6.52 

3.  Semble,  the  same  rule  applies 
to  orders  of  course,  generally.         lb, 

SHIP  REGISTRY  ACT. 
<S'«tf  Jurisdiction,  1. 

SOLICITOR. 
See  Discovery,  2. 
Lien,  1,  2,  3. 
Notice,  3. 
Production  of  Documents,  4. 

1 .  An  executor  who  acts  as  solici- 
tor in  a  cause,  in  which  he  is  a  party 
in  his  representative  character,  though 
he  is  only  allowed  personally,  as 
against  the  estate,  such  costs  as  he 
actually  pays, — held  entitled  to  be 
allowed,  as  against  the  estate,  that 
proportion  of  the  whole  costs  which 
his  town  agent  in  the  cause  was  enti- 
tled to  receive.     Burge  v.  Brutton, 

373 

2.  An  executor  is  not  entitled  to 
be  allowed  the  costs  of  a  suit  in  re- 
spect of  the  estate,  prosecuted  by  a 
solicitor  whom  he  did  not  employ: 
the  solicitor  himself  is  the  party  to 
apply  for  costs,  as  a  lien  on  the  ftind 
which  he  has  recovered.  lb. 

SOLICITOR  AND  CLIENT. 

1.  On  a  question  of  the  propriety 
of  a  purchase  by  a  solicitor  from  bis 
client,  the  solicitor,  in  order  to  sus- 
tain the  transaction,  must,  if  he  was 
solicitor  in  hdc  re,  shew  that  he  gave 
his  client  all  that  reasonable  advice 
against  himself,  which  his  office  of 
solicitor  would  have  made  it  his  duty 
to  have  given  him  against  a  third 
person;  but  the  nature  of  the  proof 
varies  according  to  the  subject  of  the 
purchase,  the  relative  situation  of  the 
parties,  and  the  equality  of  the  foot- 
ing upon  which  they  stand,  in  refer- 
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enoe  to  the  subject  of  the  contract; 
and,  althongh  the  relationsbip  of  at- 
torney and  client  maj  exist,  jet,  if  it 
has  no  existence  tn  kde  re,  the  rule 
with  regard  to  the  onus  of  proof  may 
no  longer  be  applicable.  EdwanU  y. 
Meyriek,  60 

2.  It  appeared  by  the  evidence, 
although  it  was  not  stated  on  the 
pleadings,  that  the  ralue  of  the  mine- 
rals in  an  estate  purchased  by  the 
solicitor  from  his  client  was  consider- 
ably increased  after  the  purchase, 
owing  to  a  railroad,  then  contemplated, 
having  been  afterwardsformed  through 
the  immediate  neighbourhood:  Sem- 
bUf  this  was  a  merely  speculative  ad- 
vantage, the  communication  of  which 
to  his  client,  the  solicitor  would  not 
be  bound  to  prove,  the  parties  being 
in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion 
upon  it.  75. 

3.  Purchase  by  a  solicitor  from  his 
client  sustained  under  the  circum- 
stances, though  part  of  the  consider- 
ation was  made  up  of  costs.  lb, 

SPECIFIC  PERFORMANCE. 
See  Consideration. 

A  bill  by  a  landlord  against  his 
tenant  for  specific  performance  of  an 
agreement  for  a  lease  to  be  taken  bv 
the  latter,  and  an  action  by  the  lana- 
lord  against  the  tenant  for  use  and 
occupation  of  the  premises  during  a 
part  of  the  term: ^Held  to  be  pro- 
ceedings for  the  same  matter,  so  far 
as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  v.  Nott,        649 

STATUTES,  CONSTRUCTION  OF. 
7  Geo.  2,  c.  20,  *.  2. 
See  FoRscLOsuRB. 

41  Geo.  3,  c.  107,  #.  1. 
54  Geo.  3,  c.  156,  *.  4. 

1.  Whether  a  court  of  equity  ia  a 


court  of  record  within  the  meaning  of 
the  statutes  4 1  Geo.  3,  c.  107,  s.  1,  or 
54  Geo.  3,  c.  156,  s.  4,— Qiuere. 
CUabum  V.  Simnu,  543 

4  Geo.  4,  e.  76, «.  23. 

See  Discovert,  3. 

1  WiU.  4,0. 36,  i.  15,  RuU  2. 
See  Pro  Confesso. 

2.  Where  a  defendant,  who  is  in 
custody  for  contempt  for  not  an- 
swering the  bill,  has  been  brought 
up  and  remanded,  under  the  stat. 
1  Wai.  4,  c.  36,  s.  15,  the  two  months 
and  six  weeks,  given  by  the  13th  rule, 
is  not  interrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty 
davs  allowed  by  the  5th  rule,  for  first 
bnnging  the  defendant  up  i^r  he  is 
actually  in  custody,  should  expire  in 
vacation,  that  time  is  extended  to  in- 
clude the  four  first  days  of  the  follow- 
ing term.     SimmoHM  v.  Wood,       644 

1  mil.  4,  C.60. 

See  Trustee. 

3  f  4  WiU.  4,  e.  27,  #.  28. 
See  Adverse  Possession. 

3  f  4  Will  4,  e.  27,  #.  42. 
3  f  4  WiU.  4,  e.  42,  #.  3. 

See  Mortgage,  2,  3,  4. 


STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree 
for  payment  of  a  legacy  to  a  party 
who  is  residing  in  a  foreign  country 
will  be  stayed,  pending  an  appeal 
against  the  decree,  or  whether  secu- 
rity will  be  required  from  such  party 
before  payment  pending  an  appeal — 
qtuere.     Suisee  v.  Lowlher,  438 

SUBSTITUTION. 
See  Legacy.  1.  3. 


TENANT  FOR  LIFE. 

SUPPLEMENTAL  BILL. 

1 .  The  Defendants  to  an  original 
bill  held  to  be  necessary  parties  to  a 
supplemental  bill  against  a  new  De- 
fendant, where  the  interests  of  such 
origmal  Defendants  as  well  as  those 
of  the  new  Defendant  required  that 
the  new  Defendant  should  be  a  party 
to  the  suit.  Jonet  y.  HoweUs,  Jones 
T.  Godsall,  342 

2.  Bill,  by  one  of  two  next  of  kin, 
to  recover  from  the  executors  of  a 
testator  funds  as  to  which  it  was  al- 
leged that  he  died  intestate,  and 
which,  in  that  case,  they  had  erro- 
neously applied.  The  defendants,  by 
their  answer,  said,  that  there  was  an- 
other person,  a  next  of  kin.  After 
the  cause  was  at  issue,  the  Plaintiff 
filed  a  supplemental  bill  against  the 
other  next  of  kin  alone: — Held,  that 
the  Defendants,  the  executors,  ought 
to  have  an  opportunity  of  stating 
upon  the  pleaidings  any  case  they 
might  have  as  against  the  other  next 
of  kin,  and  that  therefore  the  execu- 
tors ought  to  be  parties  to  the  sup- 
plemental bill.  Jb. 

SURVIVORS. 

See  Legacy,  1. 
Will,  3,  5. 

TAXATION. 
See  Costs,  4. 

TENANT  FOR  LIFE, 

A  tenant  for  life  cannot  lay  out 
monies  in  building  or  improvements 
on  the  estate,  and  charge  them  on 
the  inheritance;  and,  therefore,  the 
Court  will  not  direct  an  inquiry  what 
sums  were  expended  by  the  tenant 
for  life,  in  substantial  improvements, 
beneficial  to  the  inheritance.  Calde^ 
eotty.Brown^  144 

VOL.  II. 
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TENANT  IN  TAIL. 
See  Parties,  1. 

TIME, 

See  Amendment,  3. 

The  19tli  Order  of  April,  1828, 
although  it  excludes  the  Michaelmas 
and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for 
amending  bills,  has  not,  in  a  case 
where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
Plaintiff  has  obtained  no  order  to 
amend,  the  effect  of  excluding  the 
vacation  from  being  counted  in  the 
second  period  of  two  months,  at  the 
end  of  which,  according  to  the  4th 
and  16th  Orders  of  Apnl,  1828,  the 
Defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Or- 
der of  December,  1833,  makes  no 
difference  in  that  respect  Golds- 
worthy  V.  Crossley,  639 

TITHES. 
See  Extra-Parochiality. 

TITLE. 
See  Pleading,  2. 

TITLE-DEEDS. 
See  Production  of  Documents,  1 . 

TRAVERSING  NOTE. 

The  traversing  note,  filed  and  serv- 
ed under  the  21st  Order  of  August, 
1841,  has  the  same  effect  as  an  an- 
swer, in  traversing  the  whole  of  the 
bill;  but  it  has  not,  for  the  purpose 
of  evidence,  the  same  effect  as  an 
answer  upon  oath.  Martin  v.  Nor- 
man, 596 
3  a 
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TBUSTEE. 


VENDOR  AND  PUBCHASER. 


TRUST,  DELEGATION  OP. 
See  Appoimtmsnt^  1,  2. 

TRUSTEE. 

See  VhMADiffO,  1. 

In  a  suit  by  an  equitable  mort- 
gagee of  leaaebolds  to  enforce  his  se- 
curity, a  decree  was  made  for  sale  in 
default  of  payment,  and  the  premises 
were  sold  under  the  decree:  tne  mort- 
gagor, then  out  of  the  jurisdiction, 
was  held  not  to  be  a  trustee,  within 
the  act  1  Will.  4,  c.  60,  for  the  pur- 
chaser, but  to  be  a  trustee,  within 
that  act,  for  the  Plaintiff  in  the 
cause;  and  a  person  was  appointed 
to  execute  the  assignment  in  the 
place  of  such  trustee.  King  t.  Leaeh^ 

57 

TRUSTEE   AND    CESTUI    QUE 
TRUST. 

See  Joint  Stock  Company. 
Parties,  1,  4,  5. 

Trust-funds  were  iuTcsted  in  the 
purchase  of  transferable  shares  in  a 
Banking  Company,  in  the  name  of 
one  of  the  trustees,  who  executed  a 
declaration  of  the  trusts  thereof,  (the 
rules  of  the  company  not  allowing 
shares  to  stand  in  the  name  of  joint- 
owners  or  cestui  que  trusts).  The 
trustee  was  also  a  proprietor  of  shares 
in  his  own  right  in  the  same  Com- 
pany, and  made  Tarious  sales  and 
purchases  of  shares  therein.  There 
was  nothing  to  distinguish  which 
were  the  indiridual  shares  held  by  the 
different  proprietors,  the  same  being 
in  the  nature  of  capital,  expressed  by 
quantity.  The  trustee  contracted  to 
assign  a  certab  number  of  shares  to 
the  Banking  Company  as  a  security 
for  advances  which  they  made  to 
him:  he  afterwards  became  bankrupt: 
"-^Held,   that  the  trustee  must  be 


presumed  to  hare  transferred  or 
pledged  such  shares  as  belonged  to 
nimself,  and,  so  far  as  he  had  shares 
of  his  own,  not  to  haye  transferred  or 
pledged  the  shares  of  his  cestui  que 
trusts.  That,  therefore,  the  cestui 
que  trusts  were  entitled  to  so  many  of 
tne  shares  standing  in  the  name  of  the 
trustee  at  the  time  of  his  bankruptcy, 
as  could  be  presumed  to  be  identical 
with  the  shares  in  which  the  trust- 
funds  were  invested,  from  the  fact 
that  such  a  number  of  shares  had 
always  thenceforward  stood  in  the 
name  of  the  trustee.  Pinkett  ▼. 
Wright,  120 

TRUST  FOR  SALE. 

See  Conversion. 

UNDUE  INFLUENCE. 
See  Solicitor  and  Client,  1,  3. 


VACATION. 

See  Pro  Confesso,  6. 
Time. 


VENDOR  AND  PURCHASER. 

See  Conditions  of  Sale. 
Solicitor,  3. 
Trustee. 

1 .  Where  an  estate  was  directed  by 
the  testator  to  be  sold  after  the  death 
of  a  certain  person,  and  the  sale  was 
made  during  the  life  of  that  person, 
under  a  decree,  some  of  the  persons 
interested  in  the  proceeds  being  in- 
fants or  not  sui  juris,  the  Court  would 
not  compel  the  purchaser  to  accept 
the  title.  Blacklow  v.  Lawe^  40 

2.  The  purchaser  of  the  estate  of 
an  insolvent  debtor  from  his  assig- 
nees, at  a  sale  by  auction,  will  not  be 
affected  by  constructive  notice  of  cir- 
cumstances of  negligence  on  the  part 


WILL. 


WILL. 
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of  the  assignees,  ia  cooductiBg  the 
8ale,^-8uch  circumstances  being  en- 
tirely coUateral  to  any  question  of  title. 
Borell  V.  Dan,  440 

3.  A  sale  of  the  estate  of  an  insol- 
Tent  debtor,  made  bona  fide,  at  a 
public  auction,  is  not,  after  conveyance 
to  the  purchaser,  necessarily  Toidable 
in  equity,  only  because  the  purchaser, 
after  the  sale,  but  before  the  convey- 
ance, had  notice  of  circumstances  at- 
tending the  conduct  of  the  sale  by  the 
assignees,  amounting  to  neghgence  on 
their  part.  lb. 

VOID  LIMITATION. 
See  Condition. 

WAIVER. 
See  Conditions  of  Sale,  2. 

WILL. 
See  Absolute  Interest. 

1.  Gift  of  a  residue  of  real  and 
personal  estate  to  trustees  to  sell,  get 
m,  and  pay  and  divide  the  money 
arising  therefrom,  unto  and  equally 
among  the  testator's  children,  so  soon 
as  the  youngest  should  attain  twenty- 
one, — the  daughter's  shares  to  be  in- 
vested and  secured,  and  the  interest 
paid  to  such  daughter,  and  the  prin- 
cipal to  be  disposed  of  amongst  her 
children  as  she  might  direct;  if  no 
child,  the  share  to  be  divided  amongst 
the  survivors  of  the  testator's  children 
equally,  and,  in  case  of  the  death  of 
any  of  his  children  leaving  lawftil 
issue,  the  testator  gave  to  such  issue 
the  share  the  parent  would  have  been 
entitled  to  have: — Held, 

That  the  residuary  share  of  a 
child,  who  attained  twenty-one,  and 
died  before  the  time  of  division,  pass- 
ed to  his  representatives.  Leeming 
V.  Sherratt,  18 

2.  That  no  child,  who  did  not  at- 
tain twenty-one,  was  intended  to  take 


any  interest  in  the  residue.     Semhle, 

lb. 

3.  That  the  word  "survivors"  in 
the  residuary  clause,  must  be  con- 
strued in  its  natural  sense,  and  not  as 
importing  "others,"  and  that  this 
construction  of  the  word  in  one  part 
of  the  will  must  govern  the  construc- 
tion of  the  same  word  in  the  other 
part.  lb. 

4.  That  the  gift  of  the  part  or  share 
of  a  parent  dying  leaving  issue,  to 
such  issue,  applied  both  to  the  ori- 
ginal and  accruing  shares  of  the  resi- 
due, but  not  to  the  particular  legacies. 

lb, 

5.  The  testator  gave  his  real  and 

Sersonal  estate  in  trust  for  his  nephew 
ohn  for  life,  and,  after  his  death,  to 
be  conveyed  and  transferred  to  the 
eldest  son  of  John  on  his  attaining 
twenty-one,  with  Umitations  over  in 
Uke  manner,  if  there  was  no  such  son 
of  John,  to  two  other  nephews  of  the 
testator,  and  their  sons  successively; 
and  in  case  none  of  them,  the  said 
three  nephews,  should  have  a  son 
who  should  survive  the  survivor  of 
them,  and  attain  twenty-one,  the  tes- 
tator then  devised  the  estate  in  like 
manner  to  a  fourth  nephew  and  his 
sons,  with  remainders  over  to  their 
respective  daughters: — Held,  that  the 
testator  in  the  words  of  devise  to  the 
fourth  nephew  must  be  construed  to 
mean  that  such  limitation  should  take 
effect  in  case  none  of  the  first  three 
nephews  should  leave  a  son  surviving 
his  parent  and  attaining  twenty-one, — 
a  different  construction  being  repug- 
nant to  specific  directions  as  well  as 
to  the  general  scheme  of  the  will, — 
creating  cases  of  intestacy, — and  sup- 
posing a  capricious  and  irrational  in- 
tention;— and  that,  therefore,  a  son 
of  John,  surviving  his  father  and  at- 
taining twenty-one,  was  entitled  to  an 
absolute  conveyance  and  transfer  of 
the  real  and  personal  estate.  Hil- 
lersdon  v.  Lowe^  355 
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WRIT, 


6.  CircumsUnceii  in  which  one 
testamentaiy  instrument  is  held  to 
be  in  substitation  for,  or  a  mere  repe- 
tition of,  another.  SuiMe  t.  Low- 
ther,  424 

WITNESS. 

"^  See  Commission. 

A  witness,  called  by  the  Plainti£P, 
and  cross-examined  by  the  Defend- 
ant, before  the  hearing,  on  a  point 
not  then  in  issue  in  the  cause,  allowed 
to  be  examined  again  by  the  Defend- 
ant on  the  same  issue,  when  raised 
before  the  Master  under  the  decree. 
Whitaker  v.  Wright,  321 

WRIT. 

The  subpoena  to  appear  and  an- 
swer is  a  writ  to  which  the  20th  Or- 


WRTT  OP  ASSISTANCE. 

der  of  the  S6th  of  October,  1842,  ap- 
plies, although  it  is  not  sealed  in  the 
Clerk  of  Records  and  Writs  Office. 
Price  r.  Webb,  515 


WRIT  OP  ASSISTANCE.  ]  1 

A  party  is  entitled  to  a  writ  of  as- 
eieianee,  under  the  13th  Order  of 
August,  1841,  to  enforce  obedience 
to  a  decree,  dthough  the  memoran- 
dum, in  the  form  prescribed  by  the 
12th  Order  of  August,  1841,  en- 
dorsed upon  the  copy  of  the  decree 
served,  intimated  that  the  party  ne- 
glecting to  obey  it  would  be  liable  to 
process  by  attaehmeni,  eefjeant-ai- 
arme,  or  eeqiteetratum.  Bower  t. 
Coojper,  412 
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